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§  1184.    What  courts  now  exercise  probate  jurisdiction. 
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§  1190.  Admissibility  of  will  to  probate  does  not  involve  the 
construction  of  its  terms. 

§  1180.   Necessity  of  Admlmstration  of  Estates. 

A  vsdll  is  a  creature  of  statute,  its  effect  depending 
upon  compliance  with  legislative  enactment  and  avoid- 
ance of  dispositions  prohibited  by  public  policy  or  by 
law.  The  natural  disposition  of  a  man's  estate  after  his 
death  would  be  to  those  most  closely  connected  with  the 
decedent  by  ties  of  blood  and  family.  The  law  of  wills 
allows  a  man  to  dispose  of  his  property  to  strangers.  We 
may  say  that  universally  it  is  provided  in  the  various 
jurisdictions  that  if  one  dies  intestate,  the  property 
owned  by  him  at  the  time  of  his  death  passes  according 
to  the  rules  of  succession  or  statute  of  distribution  in 
effect  in  the  jurisdiction  in  question.     The  purpose  of 
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such  rules  or  statutes  is  to  pass  the  property  of  a  dece- 
dent to  those  who,  according  to  the  natural  claims  of 
love,  affection  and  family  are  most  justly  entitled  to 
receive  the  benefit.  When  a  decedent  leaves  a  will,  his 
property  is  distributed  according  to  his  expressed  inten- 
tions. In  all  cases,  whether  one  die  testate  or  intestate, 
his  property,  except  such  as  by  law  is  exempt,  may  be 
resorted  to  in  order  to  satisfy  the  claims  of  creditors. 
The  necessity  of  determining  who  are  entitled  to  the 
estate  of  an  intestate  decedent,  or  the  necessity  for  the 
proper  construction  and  determination  of  the  disposi- 
tions of  the  will  of  a  testate  decedent,  and  the  adjust- 
ment and  satisfaction  of  claims  against  the  estate,  as 
well  as  the  collection  of  debts  due  to  the  decedent,  and 
the  conservation  of  the  property,  make  administration 
imperative. 

Of  course,  there  are  some  cases  where  the  heirs  or 
beneficiaries  under  a  will  may,  by  agreement  and  divi- 
sion among  themselves,  settle  all  claims  and  divide  the. 
estate;^  but  where  property  is  involved  which  requires 

iWaterhouse    v.    ChurchiU,    30  863;  Matter  of  Field,  33  Wash.  63, 

Colo.  415,  70  Pac.  678;  Johnson  v.  73  Pac.  768;   li^lood  v.  Pilgrim,  32 

Hall,    101   Ga.    687,    29    S.   E.   37;  Wis.  376. 

Gwinn  v.  Melvin,  9  Ida.  202,  108  In  State  ex  rel.  Speckart  v.  Su- 

Am.  St.  Rep.  119,  2  Ann.  Cas.  770,  perior  Court,  48  Wash.  141,  92  Pac. 

72  Pac.  961;  Brown  v.  Baxter,  77  942,  It  was  held  that  the  ohject  of 
Kan.  97,  94  Pac.  155,  574;  Letts  v.  administration  Is  the  collection  of 
Letts,  73  Mich.  138,  41  N.  W.  99;  assets,  payment  of  debts,  and  dis- 
Granger  V.  Harriman,  89  Minn.  303,  trihution  of  the  residue;  and 
94  N.  W.  869;  KIchardson  v.  Cole,  where  the  debts  have  been  paid  or 

^160  Mo.  372,  83  Am.  St.  Rep.  479,  are  barred,  the  estate  has  vested 

61  S.  W.  182;  Stevens  v.  Meserve,  in  those  legally  entitled  to  It,  and 

73  N.  H.  293,  61  Atl.  420;  Wright  the  testator  has  been  dead  for  thlr- 
v.  Smith,  19  Nev.  143,  7  Pac.  365;  teen  years,  no  court  should  assume 
Herrington  v.  Lowman,  22  App.  jurisdiction  for  the  sole  and  only 
Div.   (N.  Y.)   266,  47  N.  Y.   Siipp.  purpose  of  making  a  distribution 
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a  transfer  of  record  in  order  to.  complete  tlie  chain  of 
title  and  prove  ownership,  administration  of  the' estate 
and  a  proper  distribution  thereof  must  be  had.^  And 
even  though  there  be  no  debts  and  but  a  single  distribu- 
tee, yet  the  probate  court  has  jurisdiction  of  the  estate 
and  may  grant  administration  thereof.* 

If  a  statute  of  the  jurisdiction  requires  a  will  to  be 
probated  and  imposes  a  penalty  if  such  is  not  done, 
administration  is  necessary  ;*  and  any  settlement  out  of 
court  which  is  challenged  for  fraud,  properly  demands 
an  administration  of  the  estate.^  Where  there  are  debts 
owing  to  the  decedent,  ordinarily  they  can  not  be  col- 
lected unless  an  administration  of  the  estate  is  had, 
since  heirs  at  law  or  beneficiaries  under  the  will  can  not 
in  their  own  names  prosecute  suits  to  recover  debts  due 
the  decedent,  but  such  actions  can  be  maintained  only 
by  the  administrator  or  personal  representative.* 

§  1181.   Development  of  Administration  of  Estates  in  England. 

The  ancient  rule  was  that  in  the  event  of  a  man  dying 
intestate,  the  King  as  parens  patriae,  through  hi^  minis- 
ters, administered  the  goods  of  the  decedent  in  order  to 
conserve  the  same,  meet  the  expenses  of  burial,  pay  the 
decedent's  debts,  and  distribute  the  remainder  to  the 

thereof  among  those  in  whom  the  s  Johnson's  Admr.  v.  Longmire, 

estate  has  already  vested.  39  Ala.  143. 

2  A  win,  although  not  probated,  4  Seery  v.  Murray,  107  Iowa.  384, 

is  sufficient  to  confer  on  a  devisee  77  N.  W.  1058. 

such  an  interest  in  property  de-  5  Bruning  v.  Golden,  159  Tnd.  199, 

■  vised  to  him  as  to  be  the  founda-  64  N.  E.  657;  Seery  v.  Murray,  107 

tion  for  a  suit  in  equity  based  on  Iowa  384,  77  N.  W.  1058. 

a  claim  to  the  property. — Pettit  v.  6  Leamon  v.   McCubbin,   82   m. 

Black,  13  Neb.  142,  12  N.  W.  841;  263;  McChord  v.  Fisher's  Heirs,  13 

Olleman  v.  Kelgore,  52  Iowa  38,  B.  Men.  (52  Ky.)  194;  Ketchum  v. 

2  N.  W.  612.  Dew,  7  Coldw.  (47  Tenn.)  532. 
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wife  and  cMldren,  or  blood  relations,  of  the  one  so  dying. 
Later,  the  Crown  invested  the  prelates  of  the  church 
with  this  prerogative,  the  ecclesiastics  being  chosen  with 
the  idea  that  spiritual  men  were  of  better  conscience  than 
laymen,  and  that  they  had  more  knowledge  of  those 
things  which  would  conduce  to  the  benefit  of  the  soul  of 
the  deceased.  The  goods  of  an  intestate  were  therefore 
given  by  the  Crown  to  the  ordinary.'^  At  first  the  ordi- 
nary was  accountable  only  to  God  for  the  conduct  of  the 
trust,  but  by  the  statute  of  "Westminster  2,®  the  ordinary 
was  required  to  pay  the  debts  of  the  decedent,  and  by 
the  statute  of  31  Edward  III,  ch.  11,  was  required  to 
deputize  the  nearest  and  most  lawful  of  the  friends  of 
the  deceased  to  administer  his  goods,  such  administra- 
tors being  put  on  the  same  footing,  with  regard  to  the 
settlement  of  claims  and  to  accounting,  as  executors 
appointed  by  will.  Later,  by  the  statute  of  21  Henry 
VIII,  ch.  5,  the  ecclesiastical  judge  was  permitted  to 
grant  administration  to  either  the  widow  of  the  decedent, 
or  to  the  next  of  Mn,  or  to  both,  at  his  discretion.^  And  by 
the  Statute  of  Distribution  of  22  and  23  Charles  11,  ch.  10 
(A.  D.  1670),  it  was  enacted  that  all  the  surplus  of  the 
estate  (personalty)  should  go  to  tiie  wife  and  children, 
or  to  the  next  of  kin,  of  the  decedent. 

Although  it  is  not  well  settled  whether  the  probate  of  • 
wills  was  originally  a  matter  of  ecclesiastical  jurisdic- 
tion, it  is  certain,  however,  that  they  subsequently  as- 
sumed such  control.^"    Later,  by  the  Executor's  Act, 

Contra:    Cooper  v.  Davison,  86         8  Statute  of  13  Edw.  I,  ch.  19. 
Ala.  367,  5  So.  650;  Wright  v.  Rob-         ^  , 

Inson.  94  Ala.  479,  10  So.  319;  Mc-  .      •*»  ,  »»o. 

Ghee  v.  Alexander,  104  Ala.  116,         lo  Bacon,    Abr.,    tit.    Exec.    & 

16  So.  148.  Admrs.,   E.;    Williams  Exrs.    (3d 

7  2  Bl.  Com.  *494.  ^^-  ed.)  *237. 
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1830,^*  the  residue  of  the  testator's  estate  undisposed  of 
by  his  will  remained  in  the  hands  of  the  executor  as 
trustee  only,  for  the  benefit  of  those  entitled  to  succeed 
to  the  testator's  estate  under  the  Statute  of  Distribution, 
the  executor  taking  no  beneficial  interest  in  such  prop- 
erty unless  the  will  so  provided. 

§  1182.  The  Common  Law  Distingiiished  Between  Realty  and 
Personalty  for  Payment  of  Debts:  Changed  by 
Statute. 

The  rule  of  the  early  common  law  distinguished  be- 
tween realty  and  personalty.  The  heir  of  a  decedent  took 
title  by  descent  rather  than  by  purchase,  although  the 
same  property  might  have  been  given  to  him  by  will,  the 
reason  being  that  it  was  deemed  more  convenient  that  the 
property  should  be  assets  in  the  hands  of  the  heir.  Realty 
descended  direct  to  the  heir,  while  personalty  passed  to 
the  personal  representatives  of  the  deceased  for  the  pur- 
poses of  administration  and  the  satisfaction  of  the 
decedent's  debts.  Realty  in  the  hands  of  the  heir  was 
liable  only  for  specialty  debts  or  those  of  record,  not 
simple  contract  debts  of  the  decedent.  This  was  subse- 
quently changed  by  statute  until  the  general  rule  now 
is  that  all  the  estate  of  a  decedent,  whether  realty  or  per- 
sonalty, is  deemed  assets  for  the  payment  of  his  debts  of 
whatever  character.^^  The  personal  estate,  however,  is 
primarily  liable  for  the  satisfaction  of  all  debts,  and  the 
order  in  which  the  property  may  be  resorted  to  for  the 
payment  of  debts  is  well  established.*^ 

11  Stat,    of    11    Geo.    IV    and         is  See   §§   784,  785,  where  this 
1   Wm.   IV,   ch.   40.  matter  is  fully  treated. 

12  See  §§  782,  783. 
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§  1183.   Probate  Originally  Affected  Personal  Estate  Only,  but 
Now  Both  Are  Subject  to  Probate  Jurisdiction. 

The  early  rule  in  England,  and  one  existing  until  a 
late  date,  was  that  the  probate  of  a  will  concerned  per- 
sonal property  only,  the  executor  of  a  will,  or  the  admin- 
istrator in  the  case  of  intestacy,  having  no  concern  with 
the  real  property.  A  will  involving  realty  only,  and  no 
personalty,  was  not  subject  to  probate.^*  If  the  will 
affected  both  realty  and  personalty,  it  was  required  to  be 
probated,  but  this  did  not  give  the  executor  the  power  to 
tjake  charge  of  or  administer  the  realty.  ^^  The  Court  of 
Probate  Act^®  provided  that,  in  proving  a  will  in  solemn 
form,  unless  the  will  affected  personalty  only,  the  heirs, 
devisees  and  others  interested  in  the  real  estate  affected 
by  the  will  should  be  cited  to  see  the  proceedings,  and 
thereupon  the  decree  of  the  court  as  to  the  validity  or 
invalidity  of  the  wiU  became  binding  upon  all  concerned. 
This  act,  however,  did  not  change  the  rule  that  wills  of 
realty  only  were  not  required  to  be  probated.^''  Nor  was 
there  any  change  by  the  Supreme  Court  of  Judicature 
Act,i«  but  by  the  Land  Transfer  Act,  1897,  statute  of 
60  and  61  Vict.,  ch.  65,  §  1,  it  is  provided  that  lands  vest 
in  the  personal  representative  the  same  as  chattels,  and 
this  includes  realty  over  which  the  testator  had  a  general 
power  of  appointment,  and  further,  that  probate  of  wiUs 
and  letters  of  administration  of  estates  of  intestate 
decedents  may  be  granted  in  respect  to  realty,  although 

14  Swinb.,  Wills,  pt.  6.  §  3,  pi.  5;  le  Stat,  of  20  and  21  Vict.,  cli.  77, 

Habergham  v.  Vincent,  2  Ves.  Jun.  §§  61,  62. 

204,  230;   Goods  of  Drummond,  2  1 7  Goods  of  Bootle,  L.  R.   3   P. 
Sw.  &  Tr.  8;  Tompkins  v.  Tomp-  &  D.  177;   Barraclougli  v.  Green- 
kins,  Fed.  Gas.  No.  14091,  1  Story  hough,  U  R.  2  Q.  B.  612. 
547.  18  Stat,  of  36  and  37  Vict,  ch.  66 

IB  Partridge's  Case,  2  Salk.  552.  (A.  D.  1873). 
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there  is  no  personal  estate.  Independently  of  this  act, 
probate  of  wills  and  administration  of  estates  were 
granted  only  as  to  personalty. 

The  rule  in  the  United  States  is  the  same  as  that  now 
existing  in  England,  realty  and  personalty,  whether  dis- 
posed of  by  will  or  comprising  the  estate  of  an  intestate 
decedent,  are  both  subject  to  the  jurisdiction  of  the  pro- 
bate court.^* 

§  1184.   What  Courts  Now  Exercise  Probate  Jurisdiction. 

In  England,  by  the  Court  of  Probate  Act,  1857,2"  the 
Court  of  Probate  was  created,  to  which  was  given  the 
same  powers  in  regard  to  administration  of  estates  of 
personal  property  as  had  formerly  been  exercised  by  the 
prerogative  court  of  the  Archbishop  of  Canterbury.  Thus 
probate  jurisdiction  was  taken  from  the  ecclesiastical 
courts.  Later,  by  the  Supreme  Court  of  Judicature  Act, 
1873,2^  the  various  courts,  including  the  court  of  probate, 
were  united  in  one  supreme  court,  one  department  of 
which  now  exercises  probate  jurisdiction. 

Since  the  Confederation  of  the  original  American  colo- 
nies, ecclesiastical  courts  as  in  England  have  had  no 
existence  here.  The  first  probate  courts  were  established 
in  this  country  by  an  act  of  the  Massachusetts  General 
Court  in  1784.^^  In  some  states  an  officer  is  appointed  by 
law  who  exercises  jurisdiction  in  probate  as  did  the  ordi- 
nary in  England,  but  with  greater  powers.    Thus  there 

19  McClaskey   v.   Barr,    54   Fed.  Woodbridge  v.  Banning,   14   Ohio 

781;     Gaines    v.    Chew,    2    How.  St.  328. 

(U.  S.)  619,  11  L.  Ed.  402;  Beyer  ^o  Stat,  of  20  and  21  Vict.,  ch.  77. 
V.  LeFevre,  17  App.  Gas.   (D.  C.) 


238;   Goodman  v.  Winte^^  64  Ala. 


21  Stat,  of  36  and  37  Vict.,  ch.  66. 


410,  38  Am.  Rep.  13;  Taylor  v.  Tib-  22  Rev.  Stats.  Mass.  1784,  ch.  46; 

batts,  13  B.  Mon.  (52  Ky.)  177, 181;      Wales  v.  Willard,  2  Mass.  120,  124. 
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may  be  a  "Register  of  Wills,  but  wbo  is  also  a  judge  and 
who  in  admitting  a  will  to  probate  exercises  judicial  func- 
tions.2*  But  generally,  in  the  United  States,  probate 
jurisdiction  is  vested  in  the  local  courts  of  the  various 
states.  Such  courts  are  designated  by  different  names, 
such  as  circuit,  district,  superior,  probate,  surrogates', 
or  orphans '  courts,  and  upon  which  are  conferred  by  stat- 
ute jurisdiction  of  all  matters  pertaining  to  the  admin- 
istration of  estates,  the  proof  of  wills,  and  the  appoint- 
ment of  executors  and  administrators,  together  with 
jurisdiction  as  to  accounts,  final  settlement  and  distribu- 
tion. These  courts  have  substantially  the  same  powers 
as  were  formerly  exercised  by  the  ecclesiastical  and 
chancery  courts  of  England.  The  administration  of 
estates  is  peculiarly  under  the  jurisdiction  of  the  courts 
of  probate.  Such  courts,  as  a  general  rule,  exercise  many 
features  which  originally  belonged  to  courts  of  equity,' 
and  the  courts  last  named  do  not  interfere  with  matters 
involving  the  probate  of  wills  or  the  administration  of 
estates  except  in  special  cases  involving  fraud  or  some 
essential  equitable  feature  regarding  which  the  probate 
court  is  not  competent  to  give  adequate  relief.^*  In  a 
great  number  of  the  jurisdictions  in  the  United  States, 
the  rules  of  law  for  the  administration  of  estates  of 

23  Loy  V.  Kennedy,  1  Watts  &  S.  Kothman  v.  Markson,  34  Kan.  542, 
(Pa.)  396.  9  Pac.  218;  Alexander  v.  Leakin, 

24  Vaughan  V.  Suggs,  82  Ala.  357,  72  Md.  199,  19  Atl.  532;  Garton 
2  So.  32;  Freeman  v.  Reagan,  26  v.  Botts,  73  Mo.  274;  Mlddleton  v. 
Ark.  373;  Deck  v.  Gerke,  12  Cal.  Middleton,  35  N.  J.  Eq.  115;  Peyser 
433,  73  Am.  Dec.  555;  McGowan  v.  v.  Wendt,  87  N.  Y.  322;  In  re  Un- 
Lufburrow,  82  Ga.  523,  14  Am.  St.  derhill,  117  N.  Y.  471,  22  N.  E. 
Rep.  178,  9  S.  E.  427;  Grattan  v.  1120;  Finger  v.  Finger,  64  N.  C. 
Grattan,  18  111.  167 ;  Winslow  v.  183 ;  Adams'  Heirs  v..  Adams,  22 
Leland,  128  111.  304,  21  N.  E.  588;  Vt.   50. 
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decedents,  whether  testate  or  intestate,  have  been  min- 
utely enacted  in  statutory  form,  but  such  rules  largely 
follow  those  long  settled  by  courts  exercising  Jurisdiction 
in  probate  and  in  equity  in  England  and  America. 

The  United  States  Federal  Courts  have  no  original 
probate  jurisdiction,^^  although,  when  other  jurisdictional 
facts  have  been  presented,  such  as  a  controversy  between 
citizens  of  different  states,  such  courts  have  heard  cases 
involving  the  construction  of  wills  or  the  revocation  of  the 
probate  thereof.^®  And  the  courts  of  the  United  States 
have  jurisdiction  in  equity  to  compel  executors  and  admin- 
istrators to  account,  and  a  fraudulent  judgment  obtained 
in  the  probate  court  is  not  conclusive  on  them.^'^ 

§  1185.    Jurisdiction  of  Court  as  Affected  by  Domicile  of  Tes- 
tator and  Situs  of  Real  Property. 

Every  testator  has  a  domicile  which,  generally  speak- 
ing, is  his  place  of  permanent  residence;  yet  one  may 
have  several  residences,  but  can  have  only  one  domicile. 
Domicile  is  a  question  of  fact.^*  Personal  property  fol- 

25  Gaines  v.  Fuentes,  92  U.  S.  10,  distributing  the  estate  to  the  de- 
23  J-.  Ed.  524;  Ellis  v.  Davis,  109  fendant  and  discharging  her  as  ex- 
XJ.  S.  485,  27  L.  Ed.  1006,  3  Sup.  Ct.  ecutrix  did  not  show  an  adjudica- 
327;  McDonnell  v.  Jordan,  178  tion  of  an  alleged  trust  in  the  will 
TT.  S.  229,  44  L.  Ed.  1048,  20  Sup.  involved,  and  that  a  construction 
Ct.  886.  thereof  by  the  federal  court  was 

26  Wood  V.  Paine,  66  Fed.  807;  proper. 

Williams  v.  Crabb,  117  Fed.  193,  27  Payne  v.  Hook,  7  Wall.  (U.  S.) 

59  L.  R.  A.  423,  54  C.  C.  A.  213;  425,    19    L.    Ed.    260;    Griffith    v. 

Sawyer  v.  White,  122  Fed.  223,  58  Godey,  113  TJ.  S.  89,  28  L.  Ed.  934, 

C.  C.  A.  587;   Gaines  v.  Fuentes,  5  Sup.  Ct.  383.    See,  also.  Rich  v. 

92  U.  S.  10,  23  L.  Ed.  524.  Bray,  37  Fed.  273,  2  L.  R.  A.  225; 

In  Colton  V.  Colton,  127  TJ.  S.  Arrowsmith  v.  Gleason,  129  U.  S. 

300,  32  L.  Ed.  138,  8  Sup.  Ct.  1164,  86,  32  L.  Ed.  630,  9  Sup.  Ct.  237. 

it  was  held  that  a  decree  of  the  28  As  to  what  is  meant  by  doml- 

probate  court  of  California  merely  cile,  see   §§  266,  267.    As  to  the 
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lows  the  person  and  the  rules  of  succession^®  and  those 
governing  the  execution  and  construction  of  bequests. of 
personal  property  are  determined  by  the  laws  of  the 
testator's  domicile  at  the  time  of  his  death.*"  Rights  in 
real  property  are  governed 'by  the  law  of  its  situs, ^^ 
and  devises  of  real  property  are  controlled  by  the  law 
of  its  situs.^^ 

Since  personalty  follows  the  person,  the  court  of  the 
testator's  domicile  may  have  jurisdiction  of  all  person- 
alty which  is  not  actually  within  the  territorial  limits  of 
such  jurisdiction.^^  The  usual  and  proper  proceeding  is 
that  a  will  disposing  of  personalty,  although  it  may  also 
dispose  of  realty  located  in  various  jurisdictions,  should 
first  be  presented  for  probate  to  the  court  of  the  testa- 
tor 's  last  domicile  ;**  but  since  the  law  of  the  situs  gov- 
erns devises  of  real  property,  the  will  of  a  testator  dis- 
posing of  realty  may  be  first  presented  to  the  probate 
court  of  the  jurisdiction  wherein  such  real  property  is 

domicile  of  a  married  -woman,  see  3i  See  §  269. 

§  268.  As  to  the  law  governing  the  32  ggg  s  271 
rights  of  a  wife  or  child,  see  §  276. 

As  to  the  effect  of  a  change  of  ^s  Harrison    v.    Nixon,    9    Pet. 

domicile    hy    the    testator    subse-  (^-  »•)  4S3,  9  L.  Ed.  201;  Cameron 

quent  to  the  execution  of  his  will,  ^-  Watson,  40  Miss.  191;  Holmes  v. 

see  §  275.    As  to  which  law  gov-  Remsen,  4  Johns.  Ch.  (N.  Y.)  460. 

erns  the  construction  of  and  rights  34  McDonnell  v.  Farrow,  132  Ala. 

under  a  will  In  case  of  a  conflict,  227,  31  So.  475;  Matter  of  Wickes, 

see  §§  265-296.  128  Cal.  270,  49   L.  R.  A.  138,  60 

29  See  §  270.  Pac.   867;    In  re  Olson's  Will,   63 

30  See  §  273  as  to  general  rule,  Iowa  145,  18  N.  W.  854;  Miller  v. 
and  §  274  as  to  decisions  to  the  Swan,  91  Ky.  36,  14  S.  W.  964 ; 
contrary.  Stanley  v.  Safe  Deposit  &  Trust 

See  §  272  as  to  which  law  gov-  Co.,  87  Md.  450,  40  Atl.  53;  Bailey 

erns  the  determination  of  the  tes-  v.  Osbom,  33  Miss.  128;  Matter  of 

tator's  intent  as  expressed  in  his  Zerega,  58  Hun  505,  12  N.  Y.  Supp. 

will.  497;   Matter  of  McKeon,  26  Misc. 
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situated,  although  it  may  not  be  the  place  of  the  testa- 
tor's domicile.*®  Yet  it  has  been  held  that  even  though 
a  will  may  have  been  admitted  to  probate  in  the  jurisdic- 
tion wherein  the  land  devised  is  located,  that  thereafter, 
in  order  to  have  probate  of  the  will  in  the  domicile  of 
the  testator,  the  original  will  and  not  an  authenticated 
copy  of  the  same,  must  be  presented.*® 

Although  a  will  may  be  admitted  to  probate  in  the 
domicile  of  the  testator,  yet  if  it  disposes  of  real  prop- 
erty situated  in  another  jurisdiction,  probate  in  the  court 
of  the  sitits  is  necessary.*'^  This  is  generally  done  by 
fihng  certified  copies  of  the  original  will  and  of  the  proof 
thereof  and  the  proceedings  thereunder,  and  upon  which 
ancillary  letters  of  administration  issue.** 

It  must  be  remembered  that  each  state  has  the  power 
to  and  does  reg^ate  all  matters  pertaining  to  the  pro- 
bate of  wiUs  and  the  administration  of  the  estates  of 
decedents.  State  courts  have  no  extraterritorial  juris- 
diction. No  proceedings  can  be  had  in  any  state  unless 
sanctioned  by  its  laws.  For  these  reasons  the  particular 
laws  of  each  jurisdiction  wherein  any  of  the  property  of 
the  decedent  may  be  located,  should  be  consulted. 

Rep.  464,  58  N.  T.  Supp.  589;  Con-  589, 19  S.  W.  946;  In  re  Flannery's 

verse  v.  Starr,  23  Ohio  St.  491.  Will,  24  Pa.  502;  Walton  v.  Hall's 

35  Wells  V.  Wells,  35  Miss.  638;  Estate,  66  Vt.  455,  29  Atl.  803. 
Still  V.  Corporation  of  Woodville,  S8  See  §  277  as  to  statutory  regu- 
38  Miss.  646.  lations   as    to   foreign   wills,   and 

36  Bate  V.  Incisa,  59  Miss.  513 ;  synopses  of  statutes  of  the  various 
Stark  V.  Parker,  56  N.  H.  481;  Wal-  states  in  the  Appendix,  post, 
lace  V.  Wallace,  3  N.  J.  Bq.  616;  See  f§  281,  282,  as  to  filing  cer- 
In    re    Alexander's    Will,    Tuck,  tified   copies  of  will  and  record, 
(N.  Y.)    114.  and    of    ancillary    administration, 

37  Cabanne  v.   Sklnker,  56  Mo.  also  synopses  of  statutes,  in  Ap- 
357;  Van  Syckel  v.  Beam,  110  Mo.  pendix,  post. 
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§  1186.   No    Jurisdiction    to   Administer    Estates    of   Living 
Persons. 

Courts  exercising  probate  jurisdiction  administer  the 
estates  of  decedents ;  death  is  a  requisite  to  jurisdiction. 
No  will  becomes  effective  until  after  the  death  of  the 
maker,  and  until  such  time  no  court  has  jurisdiction  to 
entertain  a  petition  for  the  probate  of  his  will.  Proceed- 
ings to  the  contrary  are  void.^®  In  fact  the  jurisdiction 
of  the  court  is  limited  in  all  cases  to  the  administration 
of  the  estates  of  deceased  persons,  and  continued  absence 
of  a  person  or  the  belief  that  he  is  dead  does  not  give 
the  court  jurisdiction  if  in  fact  he  be  alive.  And  if  a 
court  acts  without  jurisdiction,  its  proceedings  are  void 
and  may  be  collaterally  attacked.  This  is  the  weight  of 
authority,  or  rather  it  may  better  be  said  to  be  the  almost 
universal  rule.*" 


39  Thomas  v.  People,  107  111.  517, 
47  Am.  Rep.  458;  Moore  v.  Tanner, 
5  T.  B.  Mon.  (21  Ky.)  42,  27  Am. 
Dec.  35;  Roderigas  v.  East  River 
Sav.  Inst,  76  N.  Y.  316,  32  Am. 
Rep.  309;  Devlin  v.  Com.,  101  Pa. 
273,  47  Am.  Rep.  710. 

In  Michigan,  Pub.  Acts  1883, 
No.  25,  a  statute  was  enacted  pro- 
viding for  the  probate  of  a  will 
during  the  lifetime  of  a  testator, 
but  this  statute  was  held  to  be 
inoperative.  See  Lloyd  v.  Wayne 
Circuit  Judge,  56  Mich.  236,  56  Am. 
Rep.  378,  23  N.  W.  28. 

40  Scott  V.  McNeal,  154  U.  S.  34, 
47-49,  38  L  Ed.  896,  14  Sup.  Ct. 
1108;  Hamilton  v.  Brown,  161  U.  S. 
256,  267,  40  L.  Ed.  691,  16  Sup.  Ct. 
585;  Stevenson  v.  Superior  Court, 
62  Cal.  62;   Burns  v.  Van  Loan, 


29  La.  Ann.  560,  564;  Wales  v.  Wil- 
lard,  2  Mass.  120;  Morgan  v. 
Dodge,  44  N.  H.  255,  82  Am.  Dec. 
213;  Springer  v.  Shavender,  116 
N.  C.  16;  Springer  v.  Shavender, 
118  N.  C.  12,  44,  47  Am.  St  Rep. 
791,  33  L.  R.  A.  772,  21  S.  E.  397; 
Melia  v.  Simmons,  45  Wis.  334,  338, 

30  Am.  Rep.  746. 

In  Carr  v.  Brown,  20  R.  I.  215, 
220,  78  Am.  St.  Rep.  855,  38  L.  R.  A. 
294,  38  Atl.  9,  it  was  held  that  a 
law  providing  for  the  distritjution 
of  the  estate  of  one  not  heard 
from  for  seven  years,  as  dead,  was 
unconstitutionalj 

Contra:  Roderigas  v.  East  River 
Sav.  Inst.,  63  N.  Y.  460,  20  Am. 
Rep.  555,  criticised  in  Lavin  v.  The 
Emigrant  Industrial  Savings  Bank, 
1  Fed.  641, 18  Blatchf.  1,  being  the 
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§  1187.   What  May  Be  Probated. 

Only  those  instruments  in  writing  or  oral  declarations 
which  in  fact  constitute  the  last  will  and  testament  of  a 
decedent,  are  entitled  to  be  admitted  to  probate  as  such. 
This  involves  the  question  as  to  what  constitutes  a  will. 
A  will  is  the  lawful  intent  of  a  competent  person,  legally 
expressed,  regarding  his  estate  and  effective  after  his 
death.  It  need  not  necessarily  dispose  of  property;  an 
instrument  duly  executed  which  merely  appoints  an  exec- 
utor is  a  will.*^  Wills  may  be  written  or  oral,  and  Avrit- 
ten  wills  may  be  joint,  mutual  or  reciprocal,  conditional 
or  contingent,  or  duplicate,  and  also  we  have  the  classifi- 
cation which  may  be  termed  Louisiana  testaments.  They 
may  be  in  many  forms,  and  may  consist  of  many  sheets. 
Writings  in  the  form  of  deeds,  notes,  letters  or  assign- 
ments may  in  fact  be  wills,  and  should  be  admitted  to 
probate  as  such.  These  matters  have  hereinbefore  been 
fully  covered.*^  It  is  for  the  court,  however,  to  decide 
what  is  or  is  not  a  will,  and  anything  which  comes  under 
the  general  classification  should  at  least  be  presented  to 
the  court  for  a  ruling,  and  this  should  include  any  papers 
which  might  be  construed  as  a  revocation  of  a  former 
will,  either  in  whole  or  in  part. 

§  1188.   Who  Should  Offer  the  Will  for  Probate. 

In  matters  of  probate  or  administration,  those  not  inter- 
ested under  the  will  or  entitled  to  succeed  to  a  portion  of 
the  decedent's  property  in  the  event  of  intestacy,  have 

federal   court  for  New  York,   as         n  See  §  22.  As  to  the  nature  of 
having    no    support    elsewhere      wills  generally,  see  §§  22-30. 


among  English   or  American   de- 
cisions. 

Compare,  also.  Plume  v.  Howard 
Sav.  Inst.,  46  N.  J.  L.  211. 


42  See  Classification  and  Form 
of  WUls.  §§  32-68. 
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no  standing  in  court.  A  will  should  be  presented  for 
probate  by  the  executor  named  therein.*^  In  most  juris- 
dictions it  is  a  criminal  offense  for  any  one  to  secrete  or 
destroy  the  last  will  and  testament  of  a  decedent  for  the 
purpose  of  preventing  its  being  admitted  to  probate.  In 
some  jurisdictions  the  executor  is  subject  to  penalties  if 
he  does  not  offer  the  will  for  probate.** 

One  who  is  nominated  in  a  will  as  the  executor  thereof, 
if  he  be  competent  to  act  as  such,  can  not  be  deprived  of 
the  right  to  administer  the  estate  of  the  testator  except 
he  renounce  his  right  or  refuse  to  appear  when  cited  to 
prove  the  will.*^  An  executor  named  in  a  will,  however, 
may  die  prior  to  the  death  of  the  testator,  or  may  be 
unable  or  decline  to  act,  and  he  can  not  be  compelled  to 
accept  the  trust.*®  In  such  cases  any  one  beneficially  inter- 


48Wankforcl  v.  Wankford,  1 
Salk.  299,  308;  Smith  v.  Harrison, 
2  Heisk.  (49  Tenn.)  230;  Ward  v. 
Brown,  53  W.  Va.  227,  44  S.  B.  488. 

In  some  jurisdictions  it  is  pro- 
vided by  statute  that  the  custo- 
dian of  a  will  shall  offer  it  for  pro- 
bate, although  this  does  not  pre- 
vent the  executor  named  therein 
from  making  the  offer.  See  Matter 
of  Storey,  120  111.  244, 11  N.  E.  209; 
Bent  V.  Thompson,  5  N.  M.  408, 
23  Pac.  234. 

44  Barber  v.  Eno,  2  Root  (Conn.) 
150;  Moore  v.  Smith,  5  Greenl.  (5 
Me.)  490;  Matter  of  Storey,  120 
111.  244,  11  N.  E.  209;  Richardson 
V.  Fletcher,  74  Vt.  417,  52  Atl. 
1064;  Fletcher  v.  Fletcher,  74  Vt. 
430,  52  Atl.  1068. 

Under  §  7080,  Rev.  Stats.  1908  of 
Colorado,  the  custodian  of  a  will 


who  secretes  or  wilfully  holds  It 
after  the  testator's  death  is  liable 
to  fine  or  imprisonment. — ^Walch  v. 
Orrell,  53  Colo.  361,  127  Pac.  141. 

45  Bowman's  Appeal,  62  Pa.  166. 

An  appeal  by  one  named  as  a 
joint  executor  in  the  will,  from  the 
order  admitting  the  will  to  pro- 
bate, is  a  constructive  renuncia- 
tion of  the  trust. — ^Briggs  v.  Pro- 
bate Court  of  Westerly,  23  R.  I. 
125,  50  Atl.   335. 

46Ralston's  Estate,  158  Pa.  St. 
645,  28  Atl.  139.  See,  also.  Cable 
V.  Cable,  76  Iowa  163,  40  N.  W.  700. 

An  agreement  by  one  named  as 
an  executor  to  renounce  his  right 
for  a  consideration,  is  void  as 
against  public  policy. — Staunton  v. 
Parker,  19  Hun  (N.  T.)  55.  To  the 
same  effect,  see  Ellicott  v.  Cham- 
berlin,  38  N.  J.  Eq.  604,  48  Am. 
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ested  under  the  will  or  in  the  estate  of  the  decedent  may 
apply  to  the  proper  court  for  the  admission  of  the  will 
to  probate,  and  letters  of  administration  with  the  will 
annexed  will  be  granted.*^  When  the  will  is  presented  by 
some  one  other  than  the  one  named  therein  as  executor, 
the  executor  should  be  cited  to  prove  the  will,  or  to 
accept  the  trust  or  refuse  the  same;  but  good  cause  for 
neglecting  to  do  so  may  be  shown  as,  for  instance,  that 
the  one  named  as  executor  is  dead.** 

§1189.   Length  of  Time  After  Death  of  Testator  That  Will 
Should  Be  Offered  for  Probate. 

With  regard  to  nuncupative  wills,  it  is  generally  pro- 
vided by  statute  in  those  jurisdictions  where  such  wills 
are  sanctioned  that  such  a  will  can  not  be  offered  for  pro- 
bate until  a  stipulated  time  after  the  death  of  the  testator 
and  after  notice  to  the  heirs  or  next  of  kin  of  the  decedent, 
nor  can  such  wills  be  offered  later  than  a  stipulated  time 
unless  they  were  theretofore  reduced  to  writing.** 

As  to  written  wills,  the  rule  of  the  common  law  pre- 
scribed no  limitation ;  such  wills  might  be  offered  for  pro- 
Rep.  327,  but  compare  Bassett  v.  By  the  statute  of  21  Hen.  VIII, 
Miller,  8  Md.  548.                                   ch.  5,  §  8,  tlie  ordinary  could  cite 

47  Finch  V.  Finch,  14  Ga.  362;  the  one  named  in  the  will  as  ex- 
Matter  of  Storey,  120  111.  244,  11  ecutor  to  prove  or  refuse  the 
N.  B.  209;  Wells  v.  Wells,  4  T.  B.  testament,  and  If  he  failed  to  ap- 
Mon.  (20  Ky.)  153,  16  Am.  Dec.  pear  he  was  punishable  for  con- 
150;    Keniston  v.  Adams,   80  Me.      tempt. 

290,  14  Atl.  203;  Foster  v.  Foster,  By  the   statute   of   55   Geo.   Ill, 

7  Paige  (N.  Y.).48;  Elwell  v.  Uni-  ch.  184,  §  37,  if  the  executor  admin- 

versallst   General   Convention,   76  istered  the  estate,  he  was  liable 

Tex.  514,  13  S;  W.  552;  Hanley  v.  to  a  penalty  and  a  per  cent  of  the 

Kraftczyk,  119  Wis.  352,  96  N.  W.  duty  if  he  neglected  to  take  out 

820.  probate  within  six  months. 

48  Finch  V.  Finch,  14  Ga.  362.  49  See  synopses   of  statutes  of 


J846  COMMENTARIES    ON    THE   LAW    OP    WILMS. 

bate  at  any  time,  no  matter  how  great,  after  the.  death  of 
the  testator.^"  And  even  though  letters  of  administration 
may  have  been  granted  of  the  estate  of  a  decedent  under 
the  belief  and  apparent  proof  that  he  had  died  intestate, 
yet  thereafter,  upon  the  production  of  a  valid  will  of  the 
decedent,  probate  of  the  same  was  granted.^^  A  written 
will  could  be  offered  for  probate  as  soon  as  desired  after 
the  testator's  death,  but  a  certain  time  was  required 
before  it  could  be  admitted  because  of  the  necessity  of 
giving  notice  of  the  application. 

These  matters  are  now  to  an  extent  jointly  covered  by 
statute  in  the  various  jurisdictions.  Practically  all  stat- 
utes require  that  notice  be  given  of  the  application  for 
the  probate  of  a  will  by  publication,  posting,  or  service 
of  notice  of  the  time  and  place  appointed  for  the  hearing, 
upon  the  heirs  of  the  decedent  and  those  named  as  execu- 
tors in  his  will.®^  Other  statutes  require  the  person  named 
as  executor  in  the  will,  within  a  limited  time  after  the 
testator's  death,  to  present  the  will  for  probate,  and  his 
failure  to  do  so  is  a  renunciation  of  his  trust,  unless  good 

the   various   jurisdictions,  Appen-  v.  Stickney,  12  Allen  (94  Mass.)  1, 

dix,  this  volume.  90    Am.    Dec    122;     Campbell    v. 

As    to    nuncupative    wills,    see  Logan,  2  Bradf.  (N.  Y.) .  90. 

§§159-190.  B2For  example,   see   Cal.   Code 

50  Vance  v.  Crawford,  4  Ga.  446;  of  Civ.  Pro.,  §§  1303,  1304. 
Rebhan  v.  Mueller,  114  111.  343,  New  Jersey  enacted  a  law  pro- 
55  Am.  Rep.  869,  2  N.  B.  75;  Had-  viding  that  no  will  could  be  proved 
dock  V.  Boston,  etc.,  R.  Co.,  146  until  ten  days  after  the  death  of 
Mass.  155,  4  Am.  St.  Rep.  295,  15  the  testator. — Matter  of  Evans,  29 
N.  E.  495;  Fatheree  v.  Lawrence,  N.  J.  Eq.  571. 

33  Miss.  585,  588;  Hanley  v.  Kraft-  In  Maryland,  twenty  days  after 

czyk,  119  Wis.  352,  96  N.  W.  820.  the    death    of    intestate,    and    at 

51  Wilkinson  v.  Robinson,  14  Jur.  least  seven  days'  notice,  must 
72;  Gaines  v.  Hennen,  24  How.  elapse  before  administration  is 
(U.  S.)  553,  16  L.  Ed.  770;  Clagett  granted  of  intestate's  estate,  un- 
v.  Hawkins,  11  Md.  381;   Waters  less  fact  of  death  is  notorious. — 
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cause  for  delay  be  shown.'**  In  some  jurisdictions  original 
letters  testamentary  or  of  administration  can  be  granted 
only  within  a  fixed  period  after  the  death  of  the  testator, 
except  where  the  interested  party  was  prevented  from 
acting  either  by  reason  of  disability  or  fraud,  or  other 
good  cause  be  shown  why  administration  should  be  had.'* 
Such  statutes  do  not  apply  to  administration  de  bonis 
non^^  or  with  the  will  annexed.^®  However,  it  has  been 
held  that  the  right  to  secure  the  appointment  of  an  admin- 
istrator is  a  private  right,  and  that  the  general  statutes 
of  limitation  are  applicable  to  such  proceedings.^'' 


Jones  V.  Harbaugh,  93  Md.  269, 
48  Ati.  827;  Williams  v.  Addison, 
93  Md.  41,  48  Atl.  458. 

63  For  example,  see  Cal.  Code  of 
Civ.  Pro.,  §  1301.  See,  also,  Will- 
lams  V.  Addison,  93  Md.  41,  48 
Atl.  458;  In  re  Sprague,  125  Mich. 
357,  84  N.  W.  293;  Sutton  v.  Os- 
borne,' 31  Wash.  340,  71  Pac.  1012. 
See  §  1196  as  to  effect  of  failure  to 
apply  for  letters  testamentary. 

54  Connecticut.— Ten  years  after 
death,  unless  court  find  that  ad- 
ministration should  be  granted. — 
Colburn's  Appeal,  76  Conn.  378,  56 
Atl.  608. 

Iowa. — Cummings  v.  Lynn,  121 
Iowa  344,  96  N.  W.  857. 

Kentucky. — Twenty  years. — An- 
derson V.  Smith,  3  Mete.  (60  Ky.) 
491,  493. 

Pennsylvania. — No  letters  of  ad- 
ministration shall  in  any  case  be 
originally  granted  after  the  expira- 
tion of  twenty-one  years  from  the 
death    of    the    deceased,    except 
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upon  good  cause  shown.  —  Han- 
best's  Estate,  21  Pa.  Super,  Ct. 
427. 

Texas. — Four  years. — Harwood 
V.  Wylie,  70  Tex.  538,  7  S.  W.  789; 
Lyne  v.  Sanford,  82  Tex.  58,  27 
Am.  St.  Rep.  852,  19  S.  W.  847. 

The  rule  applies  to  ancillary  as 
well  as  original  letters. — Nelson  v. 
Bridge,  98  Tex.  523,  86  S.  W.  7. 

56  Crossan  v.  McCrary,  37  Iowa 
684;  Bancroft  v.  Andrews,  6  Cush. 
(60  Mass.)  493. 

Contra:  Hanbest's  Estate,  21  Pa. 
Sup.  Ct.  427;  Nelson  v.  Bridge,  98 
Tex.  523,  86  S.  W.  7,  but  holding 
such  proceedings  voidable  only, 
and  not  subject  to  collateral  at- 
tack. 

56  Lawrence's  Appeal,  49  Conn. 
412. 

STGwinn  v.  Melvin,  9  Ida.  202, 
108  Am.  St.  Rep.  119,  2  Ann.  Cas. 
770,  72  Pac.  961;  Jespersen  t. 
Mech,  213  111.  488,  72  N.  E.  1114. 
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§  1190.   Admissibility  of  Will  to  Probate  Does  Not  Involve  the 
Construction  of  Its  Terms. 

When  a  will  is  offered  for  probate,  the  sole  question 
which  concerns  the  court  is  whether  the  instrument  has 
been  duly  executed  by  a  competent  person,  unaffected  by 
fraud  or  undue  influence.  Those  beneficially  interested 
in  the  testator's  estate  may  appear  and  contest  the  pro- 
bate on  the  ground  of  mental  incapacity  of  the  testator, 
fraud,  duress  or  undue  influence  exerted  over  him,  that 
the  will  is  a  forgery,  or  the  like ;  but  the  question  of  final 
determination  remains  the  same,  namely,  Is  it  the  last 
will  and  testament  of  the  decedent?  This  does  not  involve 
a  construction  of  the  terms  of  the  will ;  the  only  matter 
which  concerns  the  court,  when  the  will  is  offered  for 
probate,  is  whether  or  not  the  instrument  presented  is 
entitled  to  be  admitted.  The  validity  or  invalidity  of  any 
of  its  provisions  or  dispositions  is  of  no  moment  at  such 
time.  The  construction  of  a  will  is  a  matter  which  arises 
only  after  the  instrument  has  been  accepted.^* 


58  St.  John's  Parish  v.  Bostwlck, 
8  App.  Cas.  (D.  C.)  452;  Hall's 
Heirs  v.  .Hall's  Exrs.,  38  Ala.  131; 
Wetter  v.  Habersham,  60  Ga.  193 ; 
Hawes  v.  Humphrey,  9  Pick.  (26 
Mass.)  350,  361,  20  Am.  Dec.  481; 
Byrne  v.  Hume,  84  Mich.  185,  191, 
47  N.  W.  679;  Dudley  v.  Gates, 
124   Mich.   440,  83   N.   W.  97,   86 


N.  W.  959;  In  re  John's  Will,  30 
Ore.  494,  36  L.  R.  A.  242,  47  Pac. 
341,  50  Pac.  226;  Hegarty's  Appeal, 
75  Pa.  St.  503;  Best  v.  Gralapp,  69 
Neb.  811,  5  Ann.  Cas.  491,  96  N.  W. 
641,  99  N.  W.  837. 

Compare:  Matter  of  Lampson's 
Will,  22  Misc.  Rep.  198,  49  N.  Y. 
Supp.  576. 
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§  1191.   Executors   and  Administrators   Defined   and   Distin- 
gnisked. 

An  executor  is  a  person  appointed  "to  carry  the  will 
into  effect  or  execution  after  the  death  of  the  testator,  and 
to  dispose  of  his  estate  according  to  its  tenor. ' '  ^  He  is  the 
person  appointed  to  the  general  office  of  executing  a  man 's 
last  will  and  testament.^  An  "executor"  is  one  who  is 
named  in  a  will  as  the  person  who  administers  the  estate 
as  distinguished  from  one  who  administers  either  under 
the  law  of  intestacy  or  under  a  will  without  being  named 
therein.*  Some  define  an  "executor"  as  "the  person  to 
whom  the  execution  of  the  last  will  and  testament  of  per- 
sonal estate  is,  by  the  testator's  appointment,  confided."* 
Formerly  an  executor,  as  well  as  an  administrator,  admin- 
istered only  the  personal  estate  of  the  decedent,  but  mod- 
ern statutes  now  vest  the  executor  or  administrator  with 
power  over  the  realty  as  well.^  And  the  real  property  of 
the  estate  is  liable  for  the  decedent's  debts  should  the 
personalty  prove  insufficient.* 

An  administrator  is  the  person  appointed  to  manage 
and  distribute  the  estate  of  an  intestate  decedent  or  of  a 
testator  who  has  no  executor.''  The  terms  ' '  executor"  and 

11  Burrill  Law  Diet.  584,  quoted  Estate,   216  Pa.  247,  65  Atl.  681; 

in  Re  Lamb's   Estate,   122   Mich.  Matter  of  Haughian,  37  Misc.  Rep. 

239,  80  N.  W.  1081,  and  in  Shufeldt  (N.  T.)  457,  75  N.  Y.  Supp.  932. 

V.  Hughes,  55  Wash.  246,  104  Pae.  4  2  Bl.  Com.  *503;    Compton  v. 

253.  McMahan,   19  Mo.  App.   494,   505, 

2  Conklin  v.  Egerton's  Admr.,  21  and  Worth  v.  M'Aden,  21  N.  C.  199, 
Wend.  (N.  Y.)  430,  436.  209,  both  quoUng  Williams  on  Ex- 

3  Matter  of  Account  of  Sudds  as  ecutors. 
Executor,   32   Misc.   Rep.    (N.  Y.)  b  See  §  1183. 

182,  66  N.  Y.  Supp.  231.  6  See    §  1182,    and    sections    re- 

An  executor  is  appointed  by  the  ferred  to  in  notes  thereto, 

testator  and  derives  his  authority  7  Bouv.  Law  Diet.,  tit.  Admn. 

to  act  from  the  will.— In  re  Miller's  An  administrator  has  been  de- 
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"administrator"  are  often  used  interchangeably,  yet 
properly  speaking  the  one  nominated  in  the  will  and 
appointed  to  administer  the  estate  is  an  "executor," 
while  an  "administrator"  is  the  one  appointed  by  the 
court  to  manage  and  distribute  the  estate  of  an  intestate 
decedent.  Where,  for  any  reason,  the  one  named  in  the 
mil  as  executor  is  not  appointed  to  execute  the  trust  and 
another  is  appointed  in  his  stead,  such  appointee  is 
usually  designated  as  "administrator  with  the  will 
annexed, ' '  and  not  simply  as  ' '  administrator. ' '  * 

In  some  jurisdictions  it  is  provided  by  statute  that  the 
term  "executor"  includes  administrator,  and  the  term 
"administrator"  includes  executor,  where  the  subject 
matter  justifies  such  use.® 

§  1192.   Legal  Duties  of  Executors  and  Administrators  Are  the 
Same. 

Although  in  name  there  is  a  difference  between  an  exec- 
utor and  an  administrator,  yet  in  fact  and  in  law  they  are 
really  the  same,  each  having  control  of  the  same  property 
and  the  distribution  thereof.^"   The  former  is  named  by 

fined  to  be  "a  person  lawfully  ap-  Prior  to  that  statute,  as  the  admin- 
pointed  to  manage  and  settle  the  istrator  had  a  right  to  the  surplus, 
estate  of  a  deceased  person  who  after  the  debts  were  paid,  it  was 
has  left  no  executor." — Smith  v.  a  matter  of  very  considerable  con- 
Gentry,  1&  Ga.  31.  sequence  to  obtain  letters  of  ad- 

8  Osborne  v.  Atkinson,  77  Kan.  ministration,  and  there  were  fre- 

435,  438,  94  Pac.  796.  quent  contests  about  the  right." — 

"The  object  in  appointing  an  ad-  Stoker  v.  Kendall,  44  N.  C.  242. 

ministrator  is  to  have  the  estate  9  lowa. — Code,  §  48,  par.  21. 
of   the   intestate   taken   care   of. 
Since  the  statute  of  distributions 
it  in  fact  makes  but  little  differ- 

ence  who  is  appointed  administra-  Utah.-Rev.  Stat.  1898,  §  2498. 

tor,  so  that  he  is  a  fit  person  and  10  Matter  of  Murphy,  144  N.  Y. 

gives  the  bond  required  by  law.  557,  39  N.  E.  691. 


Maryland.— Pub.  Gen.  Laws  1888, 
p.  2,  art.  1,  §  4. 
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the  deceased  to  administer  his  estate,  while  the  latter  is 
a  person  provided  by  the  statute  to  act  in  the  event  of 
intestacy  or  of  the  deceased^  not  making  a  nomination, 
yet  the  duties  of  the  two  are  the  same.^^  Both  executors 
and  administrators  are  officers  of  the  court.  They  are  to 
an  extent  officers,  of  the  law  clothed  with  a  trust  to  be  per- 
formed under  prescribed  regulations.^^  This  is  peculiarly 
true  of  an  administrator  pendente  lite}^  An  executor  is 
not  a  public  officer,  but  the  office  is  one  of  private  trust  ;^* 
and  an  executor  is  a  trustee  required  to  account  for  prop- 
erty coming  into  his  hands." 

§  1193.   Common  Law  Rule  as  to  Who  Could  Act  as  Executors. 

The  general  rule  is  that  all  persons  who  are  capable 
of  making  wills,  and  even  others  besides,  are  competent  to 


11  In  re  Maccaffil,  57  Misc.  Rep. 
264,  107  N.  Y.  Supp.  1115;  Matter 
of  Haughian,  37  Misc.  Rep.  (N.  Y.) 
457,  75  N.  Y.  Supp.  932. 

12  Daviess  County  Bank  &  Trust 
Co.  V.  Wright,  129  Ky.  21,  17 
L.  R.  A.  (N.  S.)  1122,  110  S.  W. 
361;  Pace  v.  Smith,  57  Tex.  555. 

"It  would  tend  to  distract  and 
emharrass  these  ofiScers,  if,  in  ad- 
dition to  the  ordinary  duties  which 
the  law  imposes,  of  themselves 
often  multiplied,  iarduous,  and  re- 
sponsible, they  are  drawn  into  con- 
flicts created  by  the  interposition 
of  creditors  of  legatees,  and  com- 
pelled to  withhold  payment  of  leg- 
acies, without  suit;  to  suspend 
indefinitely  the  settlement  of  es- 
tates; to  attend,  perhaps,  to  nu- 
merous rival  attachments;  to 
answer    Interrogatories   ou    oath. 


and  to  be  put  to  trouble  and  ex- 
pense for  the  benefit  of  third  per- 
sons, no  way  connected  with  the 
estate,  nor  within  the  duties '  of 
their  trust" — Shewell  v.  Keen,  2 
Whart.  (Pa.)  332,  30  Am.  Dec.  236. 

13  "Administrators  pendente  lite, 
therefore,  are  not  such  as  by  the 
law  are  entitled  to  administer. 
They  are  officers  of  the  court, 
called  into  being  to  aid  the  court — 
in  fact,  to  take  the  place  of  the 
court  to  conserve  the  estate  in  in- 
dependent and  disinterested  hands 
pending  litigation." — Davenport  v. 
Davenport,  68  N.  J.  Eq.  611,  6  Ann. 
Cas.  261,  60  Atl.  379. 

14  Ex  parte  Powell,  8  Rob. 
(La.)    95. 

IB  In  re  Folwell's  Estate,  68  N.  J. 
Bq.  728,  2  L.  R.  A.  (N.  S.)  1193.  62 
Aa  411. 
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act  as  executors.^®  The  rule  may  be  stated  that  every  per- 
son may  be  an  executor  except  such  as  are  expressly  for- 
bidden to  so  act.^''  The  principle  of  the  early  common  law 
was  that  no  restrictions  should  be  placed  upon  the  choice 
of  the  testator  as  to  who  should  act  as  the  executor  of 
his  will,  even  though  the  testator  might  nominate  an 
unsuitable  person,  to  the  prejudice  of  creditors  and  lega- 
tees. The  early  rule  of  the  common  law  was  that  the  fact 
that  the  one  nominated  by  the  testator  in  his  will  to  act 
as  executor  was  an  alien,  infant,  married  woman^  outlaw, 
or  insolvent  or  bankrupt,  did  not  disqualify  such  person 
from  acting  as  executor.  Idiots  and  lunatics,  by  the  civil 
law  as  well  as  the  common  law,  were  incapable  of  acting 
as  executors  since  they  were  not  competent  to  exercise 
the  duties  of  the  trust,  and  incapable  of  determining 
whether  or  not  they  should  undertake  the  execution  of 
such  duties,^*  but  this  was  practically  the  only  disqualifi- 
cation in  early  times. 

§  1194.    Statutory  Changes  as  to  Disqualifications  of  Executors. 

Whatever  disqualifications   now  exist  regarding  the 
'  competency  of  executors  to  act  as  such  have  been  imposed 

16  2    Bl.    Com.    *503;    Williams  pointed  executor,  but  since  his  du- 

Exrs.  (3d  Am.  ed.)  *186.  ties  pertain  to  the  affairs  of  the 

Administrators.  —  The   adminis-  entire  kingdom  so  that  he  is  pre- 

tration  of  the  estates  of  intestate  sumed  not  to  have  the  leisure  to 

decedents  was  committed  first  to  attend  to  private  affairs  of  any  par- 

the    king,    the    duties    being   per-  ticular  person  he   may  nominate 

formed    by    his    ministers;    later  another,    whom    he    shall     think 

committed    to    the    ecclesiastical  proper  to  execute  the  trust  in  his 

courts;   later  to  the  widow,  next  stead.— Bacon   Abr.,   tit.   Exrs.    & 

of  kin,  or  a  suitable  person.     See  Admrs.  A,  1. 

§  1181,  ante. 

^v.  ^.        A      +T,„  low  „<-  1''  Swinb.,  Wills,  pt.  5,  §  1,  pi.  1. 

It  seems  that,  under  the  law  of  >  *■       .  o    >  *■      • 

England,    the   King    may   be    ap-  is  Godolph,  pt.  2,  ch.  6,  §  2;  Bar 
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by  statute.  Even  under  such,  statutory  regulations  the 
testator  still  has  the  right  to  determine  who  is  most  suit- 
able among  those  legally  qualified,  and  his  selection  is  not 
to  be  lightly  disregarded  by  the  courts.^®  The  rule  now 
generally  prevails  that  courts  have  no  discretion  in 
respect  to  the  issuance  of  letters  testamentary  to  the  per- 
sons nominated  as  executors  in  the  will  unless  such  per- 
sons are  expressly  disqualified  or  such  discretion  is  vested 
by  law  in  the  court,  and  it  can  not  reject  a  person 
appointed  by  will  to  act  as  executor  except  where  the  law 
expressly  so  provides.^* 

The  evil  of  the  common  law  intended  to  be  remedied  by^ 
statute  was  that  persons  were  permitted  to  act  as  execu- 
tors who  were  clearly  unfit  to  serve  as  such  except  with 
undue  advantage  to  themselves  and  consequent  detriment 
to  the  estate.  The  purpose  of  these  statutes  was  not  to 
declare,  except  indirectly  by  the  process  of  exclusion,  who 
were  competent  to  discharge  the  duties  of  the  trust,  since 
the  common  law  declared  all  persons  competent  except 
lunatics  and  idiots,  but  to  enumerate  the  causes  which 
render  such  persons  incompetent  to  act. 

The  statutes  in  many  jurisdictions  provide  who  may  not 
be  appointed  executor  or  administrator,  but  their  provi- 
sions are  directed  against  incompetency  rather  than  the 
designation  of  those  who  are  competent.    We  may  take 

con's  Abr.,  tit.  Exrs.  A,  5;  Hills  v.  specific  disqualifications." — In  re 

Mills,  1  Salk.  36.  Leland's  Will,  219  N.  Y.  387,  114 

19  "Courts  will  not  undertake  to  N.  E.  854. 

make  a  better  will  nor  name  a  bet-  20  Kidd  v.  Bates,  120  Ala.  79,  74 

ter  executor  for  the  testator.  They  Am.  St.  Rep.  17,  41  L.   R.  A.  154, 

will   not   add   disqualifications   to  23  So.  735;  Estate  of  Bauquier,  88 

those  specified  by  the  statute,  nor  Cal.    302,   308,    26^  Pac.    178,    532; 

disregard  testator's  wishes  by  too  Estate  of  Richardson,  120  Cal.  344, 

liberal    an   interpretation   of   the  52  Pac.  832. 
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the  California  code  provisions  as  an  example.  Under 
these  sections  no  person  is  competent  to  serve  as  an  execu- 
tor who,  at  the  time  the  will  is  admitted  to  probate,  is : 
(1)  under  the  age  of  majority;  (2)  convicted  of  an  infa- 
mous crime;  (3)  or  adjudged  by  the  court  incompetent  to 
execute  the" duties  of  the  trust  by  reason  of  drunkenness, 
improvidence,  or  want  of  understanding  or  integrity.^* 
These  same  disqualifications  apply  equally  to  the  appoint- 
ment of  an  administrator,  with  the  added  disqualification 
that  no  one  can  serve  as  administrator  who  is  not  a  bona 
fide  resident  of  the  state.^^ 

§  1195.    Competency  of  Appointee  of  Testator  to  Act  as  Exec- 
utor. 

Old  age  or  bodily  infirmities,  lack  of  business  experi- 
ence and  capacity,  or  ignorance  of  the  law,  are  not  dis- 
qualifications ;  however,  the  test  of  incompetency  should 
be  applied  with  caution  to  cases  where  inability  to  intelli- 
gently discharge  the  duties  of  the  trust  arises  from  bodily 
diseases  resulting  in  permanent  impairment  of  the  mental 
and  physical  faculties.  Letters  testamentary  should  not 
be  granted  to  one  who  is  unable  by  reason  of  an  incurable 
bodily  disease  to  understand  the  duties  of  the  trust.^^ 

Any  person  nominated  by  the  testator  in  his  last  will 
to  act  as  executor  thereof  is  deemed  competent  unless  he 
is  expressly  declared  incompetent  by  statute.  The  court 
has  no  discretion  in  the  matter,  but  it  is  its  duty  to  grant 
letters  testamentary  to  every  person  named  as  an  exec- 
utor  in  the  will  upon  proper  application  therefor  unless 

21  Cal.  Code  Civ.  Pro.,  §  1350.  23  In  re  Leland's  Will,  219  N.  Y. 

22  Cal.    Code    Civ.    Pro.,    §  1369.  387,  114  N.  E.  854,  affirming  175 
Similar  statutes  exist  in  all  the  App.  Div.  62,  161  N.  Y.  Supp.  316. 
western  states. 
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the  applicant  is  declared  by  statute  to  be  incompetent  to 
serve.^*  While  the  appointment  of  an  executor  by  the  last 
will  of  the  testator  is  only  provisional,  and  requires  the 
approval  of  the  court,  yet  the  law  allows  a  testator  to 
appoint  his  executor  subject  to  such  approval,  and  treats 
the  nominee  as  entitled  to  the  office  until  he  renounces  it 
or  is  disqualified.  Unless  for  some  reason  the  nominee  is 
incompetent  to  act,  the  appointment  by  will  makes  such 
appointee  the  representative  of  the  estate,  even  though  he. 
thereafter  renounce  the  trust.^^ 

§  1196.    Effect  of  Failure  of  Appointee  to  Apply  for  Letters 
Testamentary  Within  Time  Specified  by  Statute. 

The  one  appointed  by  will  may,  of  course,  renounce  the 
trust.  He  may  do  this  directly  or  by  implication.  In  some 
jurisdictions,  by  statute,  the  failure  of  the  appointee  to 
apply  for  letters  testamentary  within  a  specified  time  is 
deemed  such  a  renunciation  as  to  authorize  the  probate 
court,  upon  proper  application,  to  appoint  an  administra- 
tor with  the  will  annexed.  The  failure  of  the  appointee 
to  proceed  as  directed  by  statute  causes  him  to  lose  his 
preference,  unless  good  cause  for  delay  be  shown.^® 

§  1197.   Order  in  Which  Persons  Are  Entitled  to  Administer 
Estates  of  Intestates :    Nominees. 

A  testator  may  leave  a  will  disposing  of  his  estate,  but 
in  which  he  does  not  nominate  any  one  to  act  as  executor ; 
or  the  one  so.  dominated  in  the  will  may  predecease  the 

24  In  re  Bauquier,  88  Gal.  302,  26  25  Drexler  v.   McGlynn,   99   Cal. 

Pac.   178,   532;    McGregor  v.    Mc-  143,  33  Pac.  773. 

Gregor,  1  Keyes  (N.  Y.)  133,  139 ;  26  Estate  of  McDonald,  118  Cal. 

Bowman's  Appeal,  62  Pa.  St.  166;  277,  280,  50  Pac.  399;  Tracy  v.  Muir, 

Rice.v.  Tllton,  13  Wyo.  420,  80  Pac.  151  Cal.  363,  373,  121  Am.  St.  Rep. 

828.  117,  90  Pac.  832;  Williams  v.  Addi- 
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testator,  refuse  to  act  or  for  some  reason  be  disqualified 
from  acting.  In  such  cases  the  appointment  is  of  an 
administrator  with  the  will  annexed.  In  most  jurisdic- 
tions it  is  prescribed  by  statute  the  order  in  which  per- 
sons are  entitled  to  take  out  letters  of  administration  on 
the  estate  of  a  decedent  in  the  event  of  intestacy.  If  not 
disqualified  for  some  other  reason,  the  right  to  take  out 
letters  of  administration  upon  the  estate  of  an  intestate 
decedent  generally  is  first  vested  in  the  surviving  husband 
or  wife,  after  them  in  the  children,  the  father  or  mother, 
the  brothers,  sisters,  grandchildren,  next  of  kin  entitled 
to  share  in  the  distribution,  the  public  administrator,  cred- 
itors, and  finally  any  person  legally  competent.^'^  Rela- 
tives of  an  intestate  decedent  are  generally  entitled  to  let- 
ters only  when  they  succeed  to  some  portion  of  the 
decedent's  estate.^*  Males  are  sometimes  preferred  to 
females. 

A  statute  which  prescribes  the  order  in  which  persons 
are  entitled  to  letters  of  administration  in  the  event  of 
intestacy,  does  not  apply  to  those  cases  where  the  testator 
leaves  a  will,  although  he  may  not  nominate  an  executor 
or  the  nominee  may  for  some  reason  refuse  or  fail  to  act. 
A  testator  who  leaves  a  will  does  not  die  intestate  and 
therefore  the  rule  as  to  those  entitled  in  the  event  of  intes- 
tacy has  no  application.^^^ 

son,  93  Md.  41,  48  Atl.  458;  In  re  of    testator    the    -will    should    be 

Sprague,  125  Mich.  357,  84  N.  W.  offered  for  probate,  see  §  1189. 

293;   Sutton  v.  Osborne,  31  Wash.  27  For  example,   Cal.  Code  Civ. 

340,  71  Pac.  1012;   Rice  v.  Tilton,  Pro.,  §  1365. 

13  Wyo.  420,  80  Pac.  828.  28  In  re  Owen's  Estate,  30  Utah 

Compare:   Ramp  v.  McDaniel,  12  351,  85  Pac.  277. 

Ore.  108,   6  Pac.  456.  2  sa  Estate  of  Barton,  52  Cal.  538; 

As  to  length  of  time  after  death  Estate  of  McDonald,  118  Cal.  277, 
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The  general  rule  as  to  the  right  to  appointment  as 
administrator  in  the  event  of  intestacy  is  that  the  right 
is  in  the  order  in  which  the  heirs  or  next  of  kin  of  the 
decedent  are  entitled  to  succeed  to  his  estate.  If  a  testator 
leaves  a  wiU  wherein  his  dispositions  are  contrary  to  the 
rules  of  succession,  as  for  instance,  where  the  widow  of 
the  testator  takes  nothing  under  the  will,  but  property  is 
left  to  his  child,  such  child  as  a  beneficiary  has  a  prior 
right  to  the  widow  to  letters  of  administration  with  the 
will  annexed ;  and  such  child  as  a  beneficiary  has  a  prior 
right  to  the  nominee  of  the  widow  who  takes  nothing 
under  the  will.^* 

It  is,  however,  often  the  rule  that  the  surviving  husband 
or  wife  of  an  intestate  decedent,  not  only  has  a  prior  right 
to  letters  of  administration  in  the  event  of  intestacy,  but, 
should  either  he  or  she  not  desire  to  act,  but  should  nomi- 
nate another  to  perform  the  duties  of  the  oflSce,  such  nomi- 
nee, if  otherwise  qualified  has  a  prior  right  to  the 
appointment  to  those  next  in  the  order  of  preference.*" 
In  some  states  the  right  of  nomination  extends  to  all  rela- 
tives who  would  succeed  to  the  estate  of  the  intestate 
decedent,  should  one  having  a  prior  right  not  exercise  the 
same.*^  But  where  one  who  is  entitled  to  preference  can 

279,  50  Pao.  399;   Estate  of  Von      13  Pac.  404;  Estate  of  Shiels,  120 
Buncken,  120  Cal.  343,  52  Pac.  819.      Cal.  347,  52  Pac.  808. 

Compare:     Smith    v.    Ferry,    6         ^'^^^  Utah,  an  alien  relative  of 
Wash.  285,  33  Pac.  585;   Rice  v.      an  intestate  decedent  may  request 

the  appointment  of  an  administra- 
tor, and  if  no  nearer  relative 
makes  application  for  letters,  such 
nominee  is  entitled  to  letters. — In 
re  Owen's  Estate,  30  Utah  351,  85 
Pac.  277.  See,  also.  Headman  v. 
so  Cal.  Code  Civ.  Pro.,  §1365;  Rose,  63  Ga.  458;  Strong  v.  Dig- 
Estate  of  Stevenson,  72  Cal.  164,      nan,  207  111.  385,  99  Am.  St.  Rep. 


Tilton,  13  Wyo.  420,  80  Pac.  828. 
29  Estate  of  Crites,  155  Cal.  392, 
101  Pac.  316.  See,  also.  Estate  of 
Von  Buncken,  120  Cal.  343,  52  Pac. 
819. 
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not  act  as  administrator  for  some  cause,  such  as  non- 
residence,  yet  is  authorized  to  nominate  who  shall  so  act, 
it  is  necessary  that  such  nomination  be  actually  made.  It 
is  a  permissible  authority  only.*^ 

§  1198.   English  Rule  as  to  Nominees. 

In  England,  under  the  statute  of  20  and  21  Vict.,  ch.  77, 
§  73,  in  the  event  of  intestacy  or  of  no  executor  being 
named  in  the  will  or  of  the  one  named  being  incapable  or 
unwilling  to  act,  it  is  not  obligatory  upon  the  court  to 
grant  administration  to  the  one  who,  except  for  the  pass- 
age of  the  above  aict,  would  be  entitled  to  letters  of  admin- 
istration, but  the  court  may  in  its  discretion  appoint  such 
person  as  it  may  deem  fit.  This  power  in  the  court  is  con- 
tingent, by  the  act  named,  that  it  shall  appear  to  the  court 
to  be  necessary  or  convenient  in  the  cases  mentioned,  by 
reason  of  the  insolvency  of  the  estate  of  the  deceased,  or 
other  special  circumstances,  to  make  the  appointment. 
Where  such  special  circumstances  exist,  it  is  usual  for 
the  court  to  grant  administration  to  the  nominee  of  the 
person  entitled  to  letters,  there  being  sufficient  reason 
shown  why  the  one  so  entitled  can  not  act.*^  The  one 
entitled  to  make  the  nomination  is  the  executor  named  in 
the  wiU  or,  in  the  event  of  intestacy  or  no  executor  having 
been  named  or  having  died  prior  to  the  death  of  the 

225,  69  N.  E.  909;   Cobb  v.  New-  S2  Clark  v.  Elizabeth,  61  N.  J.  L. 

comb,    19   Pick.    (36    Mass.)    336;  565,  40  Atl.  616,  737. 

Newburgb  Turnpike  Co.  v.  Miller,  33  Goods  of  Hale,  L.  R.  3  P.  &  D. 

5  Johns.  Ch.  (N.  Y.)  101;  Little  v.  207;  Goods  of  Hopkins,  L.  R.  3  P. 

Berry,  94  N.  C.  433;   Shomo's  Ap-  &  D.  235;  Goods  of  Martindale,  1 

peal,  57  Pa.  St.  356;  In  re  Owen's  Sw.  &  Tr.  8;   Goods  of  O'Brien, 

Estate,  32  Utah  469,  91  Pac.  283.  2  Sw.  &  Tr.  604;  Goods  of  Barton 
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testator,  the  right  is  vested  in  the  one  first  entitled  to 
letters  of  administration.** 

Administration  may  be  granted  to  the  attorney  of  the 
one  entitled  to  administration  f^  it  may  be  granted  under 
a  general  power  of  attorney,*®  but  it  is.  sufficient  if  the 
court  is  satisfied  that  the  person  entitled  to  letters  desires 
the  one  making  application  to  act  for  him.*'^  The  one 
who  has  the  right  to  nominate  the  appointee  for  letters 
of  administration  may  grant,  by  a  power  of  attorney,  this 
right  to  another.'*  But  this  right  of  nomination,  in  the 
cases  above  mentioned,  exists  only  under  the  special  cir- 
cumstances mentioned,  and  there  must  be  good  cause 
shown  why  the  one  entitled  to  act  desires  another  to 
administer  in  his  stead.  The  fact  that  the  one  entitled 
merely  wishes  another  to  act,  does  not  show  the  special 
circumstances  required.*®  If  the  one  entitled  to  adminis- 
ter is  a  resident  and  able  to  act,  he  has  not  the  right  of 
nomination.*" 

§  1199.   Aliens  as  Executors  or  Administrators :    Common  Law 
Rule. 

As  to  aliens  generally  they  could  not  act  as  executors 
under  the  civil  law  unless  so  appointed  by  military  testa- 

(1898),  p.  D.  11;  Goods  of  Potter  37  Goods  of  Morley,  3  Sw.  &  Tr. 

(1899),  P.  D.  265.  425. 

34  Goods  of  Pine,  L.  R.  1  P.  &  D.  ^s  Goods  of  Rosser,  33  L    J.  P. 
388;  Goods  of  O'Brien,  2  Sw.  &  Tr.  ^gg.  g_  ^^  ^g  l.  t.  N.  S.  695. 

604;  Goods  of  Langham,  25  L.  T. 

j^f    g    95]^  39  Goods  of  Richardson,  L.  R.  2 

35  Goods  of  Leeson,  1  Sw.  &  Tr.      ^-  ^  ^-  2*4;  Goods  of  Hale,  L.  R.  3 
463;   Goods  of  Abdul  Hamld  Bey,      ^-  ^  °-  ^'^'^■ 

78  L.  T.  N.  S.  202.  40  Goods  of  Burch,  2  Sw.  &  Tr. 

30  Goods  of  Escot,  4  Sw.  &  Tr.      139 ;  Goods  of  BuUar,  22  L.  T.  N.  S. 
186.  146. 
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ment.*^  But  at  common  law  this  restriction  did  not  pre- 
vail, the  reason  being  that  an  alien  executor  did  not  act 
for  his  own  use  but  in  the  right  of  another.*^  And  non- 
residence  did  not,  at  common  law,  disqualify  one  from 
being  appointed  administrator.*'  As  to  an  alien  enemy, 
it  was  long  doubted  whether  he  could  maintain  an  action 
as  executor  since  the  policy  of  the  law  is  that  an  alien 
enemy  shall  not  be  allowed  to  recover  effects  which  might 
be  taken  from  th,e  kingdom  to  its  detriment  and  for  the 
enrichment  of  the  enemy;  but  to  the  contrary  it  is  said 
that  if  the  law  allows  such  alien  enemy  as  executor  to  pos- 
sess the  effects  of  another,  he  should  be  allowed  the  power 
to  maintain  an  action  to  recover  them,  since  otherwise  the 
creditors  of  the  deceased  might  be  precluded  from  recov- 
ering their  debts  from  the  assets  of  the  estate.** 

§  1200.   Statutory  Eegulations  as  to  AHens  or  Non-Residents 
Acting  as  Executors  or  Administrators. 

The  rule  of  the  common  law  has  been  variously  changed 
by  statute  in  many  jurisdictions.  For  instance,  in  Cali- 
fornia the  only  matters  which  disqualify  an  executor 
named  in  the  will  from  acting  as  such  are  minority,  con- 
viction of  an  infamous  crime,  or  incompetency  by  reason 
of  drunkenness,  improvidence,  or  want  of  understand- 

41  Godolph,  pt.  2,  ch.  6;  Went-  As  to  disabilities  of  aliens  gen- 
worth,  OfE.  of  Exr.  (14th  ed.),  p.  39.  erally,  see  §§319-325,  and  as  af- 

42  Godolph,  pt.  2,  ch.  6,  §  1 ;  Ca-  f ected  by  statute  and  treaty, 
roon's   Case,-  Cro.   Jac.   8;    Bacon  ^g  j^  ^^  p^^j^.^  ^^^^^^  gg  g   ^^ 
Abr.,   tit.   Exrs.   &  Admrs.  A.,   4; 
Williams  Exrs.  (3d  Am.  ed.)  *187; 
In  re  Bailey's  Estate,  31  Nev.  377, 
Ann.  Cas.  1912A,  743,  103  Pac.  232;  -^->'  ''  «•  ^-  ''''  ''  «■  ^-  '9^' 
In  re  Peele's  Estate,  85  S.  C.  140,  **  Bacon    Abr.,     tit.    Exrs.     & 
67  S.  E.  135;    Cutler  v.  Howard,  Admrs.    A.,    4;    Wms.   Exrs.    (3d 
9  Wis.  309.  Am.  ed.)  •*187,  188. 


140,  67  S.  E.  135,  criticising  Estate 
of  Neubert  (Burkhim  v.  Plnkhus- 
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ing  or  integrity.*'  As  to  administrators,  in  addition  to 
the  foregoing  qualifications,  no  one  can  act  as  such  who 
is  not  a  bona  fide  resident  of  the  state  of  California.*® 
In  other  jurisdictions  where  the  common  law  has  been 
adopted  by  statute  when  not  repugnant  to  other  laws, 
letters  of  administration  may  be  granted  to  non- 
residents.*''  It  may  generally  be  stated  that  in  the  absence 
of  any  direct  prohibition  denying  a  non-resident  the  right 
to  take  out  letters  of  administration  in  proper  eases,  let- 
ters will  issue  to  a  citizen  of  another  state.*^  Under  some 
statutes  it  is  declared  that  letters  shall  not  be  issued 


45  Cal.  Code.  Civ.  Pro.,  §  1350. 

46  Cal.  Code  Civ.  Pro.  §  1369. 
See,  also,  Boynton  v.  Heartt,  158 
N.  C.  488,  Ann.  Cas.  1913D,  616,  74 
S.  E.  470;  Butcher's  Heirs  v. 
Kunst,  65  W.  Va.  384,  64  S.  E.  967. 

In  construing  a  statute  which  de- 
clares incompetent  to  serve  as  ad- 
ministrator one  "who  is  not  a  bona 
fide  resident  of  the  state,"  the 
Supreme  Court  of  California  has 
declared  that  a  non-resident  may 
be  appointed  executor,  but  he  must 
personally  submit  himself  to  the 
jurisdiction  of  the  court,  and  his 
application  may  be  made  by  him- 
self or  by  attorney,  for  where 
made  by  attorney  he  is  construc- 
tively present.  The  words  "absent 
from  the  state"  mean  a  person 
both  actually  and  constructively 
absent. — ^In  re  Brown,  80  Cal.  381, 
22  Pac.  233. 

While  the  non-resident  surviving 
wife  of  a  decedent  testator  may  be 
Incompetent  to  serve  as  adminis- 
tratrix, with  the  will  annexed  she 
may  request  and  have  appointed 


by  the  court  a  competent  person 
to  act  as  administrator. — In  re 
Stevenson,  72  Cal.  164,  13  Pac.  404. 

A  provision  of  the  code  exclud- 
ing non-residents  from  acting  as 
administrators  is  not  repealed  by 
another  provision  of  the  code 
which  declares  "when  the  person 
so  entitled  is  a  non-resident,"  his 
identity  may  be  proved  in  a  cer- 
tain way. — Estate  of  Beech,  63  Cal. 
458. 

Where  a  widow  became  a  non- 
resident she  became  disqualified 
to  act  as  administratrix  of  her 
deceased  husband. — Becker  v.  Arr, 
243  111.  77,  90  N.  E.  181. 

47  In  re  Bailey's  Estate,  31  Nev. 
377,  Ann.  Cas.  1912A,  743,  103  Pac. 
232. 

48  Fulgham  v.  Fulgham,  119  Ala. 
403,  24  So.  851;  Carpigiani  v.  Hall, 
172  Ala.  287,  Ann.  Cas.  1913D,  651, 
55  So.  248;  Gale  v.  Corey,  112  Ind. 
39,  13  N.  E.  108,  14  N.  B.  362;  Pen- 
ney's  Succession,  10  La.  Ann.  290; 
Ehlen  v.  Ehlen,  64  Md.  360,  1  Atl. 
880;   Robinson  v.  Oceanic  Steam 
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"to  a  person  not  a  citizen  of  the  United  States,  unless 
lie  is  a  resident  of  the  state,"  and  the  effect  of  this  is  to 
permit  the  appointment  of  one  not  a  citizen  if  he  be  a 
resident.** 

§  1201.   Infants  as  Executors  or  Administrators. 

Under  the  early  rule  of  the  common  law,  an  infant,  no 
matter  how  tender  his  years,^"  and  even  a  child  en  ventre 
sa  mere,  being  considered  as  actually  horn,^^  were  capable 
of  being  appointed  executors.  But  by  the  statute  of 
38  Geo.  Ill,  ch.  87,  §  6,  if  an  infant  was  appointed  sole 
executor,  he  was  disqualified  from  executing  the  duties 
of  the  trust  during  his  minority,  and  administration  with 
the  will  annexed  was  granted  to  his  guardian  or  other 
suitable  person  until  the  infant  attained  the  age  of  twenty- 
one  years.  This  statute,  however,  did  not  apply  to  a  case 
where  more  than  one  executor  was  named  and  one  of 
them  was  of  full  age,  since  the  one  of  full  age  could  admin- 
ister the  trust.^^  But  now,  generally,  by  statute,  because 
of  their  incompetency  to  bind  themselves  or  render  them- 
selves liable  to  account  for  property  which  may  come  into 
their  hands  during  minority,  infants  are  precluded  from 

Nav.  Co.,  112  N.  Y.  315,  2  L.  R.  A.  249,  3  Ann.  Cas.  986,  1   L.   R.  A. 

636, 19  N.  E.  625;  Ex  parte  Barker,  (N.  S.)  341,  75  N.  E.  345. 

2  Leigh  (Va.)  719.  49  Tanas  v.  Municipal  Gas.  Co., 

A    statute  '  providing    that    no  88  App.  Div.  251,  84  N.  Y.  Supp. 

non-resident  shall  he  appointed  to  1053;    In   re   Arbuckle,    77    Misc. 

act  as  executor  does  not  violate  Rep.  309,  137  N.  Y.  Supp.  683. 

the    constitution    of    the    United  so  Swinb.,  Wills,  pt.  5,  §  1,  pi.  2. 

States    granting   equal    privileges  6i  Godolph,  pt.  2,  ch.  9,  §  1. 

and  immunities  to  the  citizens  of  As  to  legal  disabilities  imposed 

several  states,  nor  does  it  deprive  because  of  infancy,  see  §§  298-300. 

one  of  liberty  or  property  without  52  Foxwist  v.  Tremain,  1  Mod. 

due   process   of  law. — In   re   Mul-  47.    See,  post.  Administration  Du- 

ford,  217  111.  242,  108  Am.  St.  Rep.  rante  Minore  JEtate. 
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acting  as  executors  or  administrators,  and  the  appoint- 
ment of  an  infant  to  such  an  office  through  inadvertence 
or  mistake,  may  be  revoked  by  the  court.^*  This  matter 
depends  upon  the  statute ;  in  one  jurisdiction  the  granting 
of  letters  of  administration  to  a  minor  has  been  held  void- 
able only,^*  in  another  to  have  been  absolutely  void  and 
subject  to  collateral  attack.^® 

§  1202.   A  Maxried  Womaa  as  Executrix  or  Administratrix. 

According  to  the  canon  law,  a  married  woman  could 
be  appointed  executrix  and  act  as  such  without  the  con- 
sent of  her  husband.*^  But  at  common  law  the  individ- 
uality of  a  woman  upon  marriage  was  merged  into  that 
of  her  husband,  he  being  deemed  to  have  the  controlling 
mind.  The  fact  of  coverture  did  not  preclude  a  married 
woman  from  acting  as  execlitrix,  but  since  the  legal  exist- 
ence of  a  woman  was  suspended  during  marriage  and 
merged  into  that  of  her  husband,^''  the  consent  of  the  hus- 
band was  necessary  in  order  that  she  might  undertake  the 
duties  of  the  trust.^*  A  feme  sole  might  be  appointed 
executrix,  but  if  she  married  before  the  determination  of 

53  Carow  V.  Mowatt,  2  Edw.  Ch.  As  to  legal  disabilities  of  mar- 

(N.  Y.)    57.  ried  women,  see  §§  301-311. 

64  Davis  V.  Miller,  106  Ala.  154,  ,       At  common  law  a  husband  had 

17  So.  323.             ^  to  be  joined  in  all  actions  by  or 

55  Knox  V.  Nobel,  77  Hun  230,  against  his  wife;  therefore  a  mar- 
28  N.  Y.  Supp.  355.  ried  woman  whose  husband  was 

56  Godolph,  pt.  2,  ch.  10,  §3;  not  within  the  jurisdiction  and 
Bacon's  Abr.,  tit.  Exra.  &  Admrs.  amenable  to  process  was  pre- 
A.,  8.  eluded  frOm  taking  possession  of 

6T  1  Bl.  Com.  *  442.  and   administering  the    assets   of 

58  Godolph,  pt.  2,  ch.  10,  §§  2,  3;  the  estate.— Taylor  v.  Allen,  2  Atk. 

Thrustout  T.  Coppin,  2  W.  Bl.  801;  213. 

Palmer  v.  Oakley,  2  Doug.  (Mich.)  A  married  woman  with  the  con- 

433,  47  Am.  Dec.  41;  Nickelson  v.  sent  of  her  h'lsband  may  be  ap- 

Ingram,  24  Tex.  630.  pointed  administrator  with  the  will 
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lier  office,  her  powers  thereupon  ceased,^^  and  either  her 
husband  became  co-executor  with  her,®"  or  he  might  take 
upon  himself  the  sole  administration  of  the  estate  and 
administer  it  in  her  right.*^ 

At  common  law  and  before  the  statute  of  "Westminster  2, 
13  Edw.  I,  ch.  19,  the  disposition  of  the  estates  of  intestate 
decedents  and  the  granting  of  administration  thereon 
were  under  the  absolute  control  of  the  ordinary,  and  if 
a  man  died  intestate,  neither  his  widow,  child  nor  next 
of  Mn  had  any  right  to  share  in  his  personal  estate.®^ 
This  was  subsequently  changed  by  statute.®* 

The  right  of  a  married  woman  at  the  present  day  to 
act  as  executrix  or  administratrix  is  largely  a  question 
of  statute.®*  The  common  law  disabilities  of  married 
women  have  been  removed  to  a  great  extent  in  most  of 
the  jurisdictions.  In  some  states,  however,  an  executrix 
or  administratrix  appointed  as  such  while  unmarried 

annexed,    or    as    It    is    called    In  the  husband's  death,  the  interest 

Louisiana,  dative  administrator. —  never  having  been  divested,  shall 

Succession  of  CordevioUe,  24  La.  survive  to  her;  but  if  she  die,  it 

Ann.  47.  shall  not  survive  to  the  husband, 

59  Pistole  V.  Street,  5  Port,  inasmuch  as  it  belonged  to  him 
(Ala.)  64;  Moss  v  Rowland,  3  merely  in  her  right  as  representa- 
Bush  (Ky.)  505;  Hamilton  v.  Levy,  tive  of  the  deceased." — Toller  on 
41  S.  C.  374,  19  S.  E.  610.  Executors. 

60  Dowty  V.  Hall,  83  Ala.  165,  3  gi  ThrustOut  v.  Coppln,  2  W.  BI. 
So.  315;  Sands  v.  Hickey,  135  Ala.  ggi;  Ferguson  v.  Collins,  8  Ark. 
322,  33  So.  827.  241;  In  re  Stewart,  Appellant,  56 

"If  a  married  woman  be  an  ex-      jjg    gQO;    Gates  v.   Whetstone,  8 
ecutrix  or  administratrix,  the  hus-      g_  q  244   28  Am.  Rep.  284. 
band  has  a  joint  interest  with  her 
in  the  effects  of  the  deceased,  such 
as  devolves  the  whole  administra- 
tion upon  him,  and  enables  him         ®^  ^^®  §  1181. 
to  act  in  it  to  all  purposes  with         64  Hamilton  v.  Levy,  41  S.  C.  374, 
or  without  her  assent.    In  case  of      19  S.  E.  610. 


62  Bacon's    Abr.,    tit.    Exrs.    & 
Admrs.,  E.,  1.    See,  also,  §  1181. 
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loses  all  authority  upon  her  marriage,  although  this  does 
not  give  her  husband  the  right  to  act  for  her  or  to  be 
appointed  administrator  de  bonis  non.^^  In  other  states, 
however,  marriage  of  a  /erne  sole  does  not  of  itself  ternoi- 
nate  "her  authority  as  executrix  or  administratrix,  but 
merely  renders  her  liable  to  removal  upon  the  applica- 
tion of  interested  parties,®*  and  until  she  is  suspended 
her  acts  are  valid.®'' 

In  determining  whether  under  the  law  of  today  a  mar- 
ried woman  may  be  appointed  or  continue  to  act  as 
executrix  or  administratrix,  the  controlUng  point  is  the 
answer  to  the  question,  7s  it  forbidden?"^ 

§  1203.   Corporations  as  Executors. 

The  right  of  a  corporation  sole  to  act  as  executor 
seems  not  to  be  questioned.®'  The  early  rule  was  that  a 
corporation  aggregate,  consisting  of  various  persons, 
could  not  act  as  executor,  since  it  could  not  take  the 
oath  of  office  nor  perform  personal  duties,  such  a  body 

65  Pistole  V.  street,  6  Port,  man,  103  Cal.  268,  37  Pac.  232; 
(Ala.)  64;  Smith  v.  Mclntire,  83  Newhouse  v.  Gale,  1  Redt  (N.  Y.) 
Fed.  456;  Whlttaker  v.  Wright,  35      217. 

Ark.     511;     Tribble's     Exrs.     v.  67  Schroeder  v.  Superior  Court, 

Broadus,  15  Ky.  L.  324,  23  S.  W.  70  Cal.  343,  11  Pac.  651;  Buckley 

349;  State  v.  Rucker,  59  Mo.  17;  v.  Buckley,  16  Nev.  180. 

Roberts  v.  Place,  18  N.  H.  183;  68  Stewart,    Appellant,    56    Me. 

Oakes  v.  Buckley,  49  Wis.  592,  6  300;   Hamilton  v.  Levy,  41  S.  0. 

N.  W.  321.  374,  19  S.  E.  610. 

Compare:    Fields  v.  Carlton,  84  Mr.  Redfleld  says:    "But  where 

Ga.  597,  11  S.  B.  124,  where  it  was  no  statutory  provision  exists  upon 

held  the  husband  might  act  for  the  subject,   the   marriage   of  a 

his  wife  in  her  right  pending  the  feme  sole  will  not  probably  have 

appointment  of  an  administrator  the  effect  to  terminate  the  o£Qce." 

with  the  will  annexed.  — 2  Redf.  Wills  60. 

66  McMillan  v.  Hayward,  94  Cal.  6»Godolph,  pt.  2,  §  6;  Williams 
357,  29  Pac.  774;  Cosgrove  v.  Pitt-  Exrs.  (3d  Am.  ed.)  •187. 
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being  formed  for  special  purposes  only.''*'  But  it  later 
became  settled  tbat  a  corporation  aggregate  if  nominated 
as  executor,  may  appoint  a  person  styled  a  syndic  'B'ho 
undertakes  administration  with  the  wiU  annexed,  taking 
the  oath  to  perform  the  duties  of  the  trust  as  other  ad- 
ministrators.'^^  But  it  has  been  held  that  a  syndic  of  a 
corporation  aggregate  will  not  be  granted  letters  testa- 
mentary where  the  will  appoints  individuals  to  act  as 
co-executors  with  the  corporation,  and  such  individuals 
accept  the  trusts* 

The  practice  of  appointing  a  syndic  to  represent  a 
corporation  as  administrator  has  been  accepted  in  some 
jurisdictions  in  the  United  States,'^*  in  others  it  has  been 
rejected.''*  Some  American  authorities  held  that  in  the 
absence  of  a  statute  conferring  authority  on  a  corpora- 
tion to  act  as  executor  or  administrator,  such  corporation 
can  not  so  acf^  But  the  legislatures  of  many  states  have 
provided  for  the  creation  of  corporations  for  the  purpose 
of  and  with  the  power  to  act  as  executors  or  administra- 
tors,''® and  such  acts  are  constitutional.^''  A  statute  con- 

70  1  Bl.  Com.  *477;  Bacon's  Abr.,  75  Fidelity  Ins.  Trust  &  Safe 
tit.  Exrs.  &  Admrs.  A.,  1;  Wms.  Dep.  Co.  v.  Nlven,  5  Houst.  (Del.) 
Exrs.  (3d  Am.  ed.)  *186.  163;       Georgetown      College      v. 

According  to  the  Year-book,  12  Browne,  34  Md.  450. 

Ed.  rv,  9b,  the  Mayor  and  Com-  If  the  law  does  not  allow  a  cor- 

monalty  sued  as  executors  with-  poration  to  act  as  administrator, 

out  objection.  the  appointment  of  a  corporation 

71  Bacon's  Abr.,  tit.  Exrs.  &  to  such  office  is  void  and  subject 
Admrs.  A.,  2;  Williams  Exrs.  (3d  to  collateral  attack. — Continental 
Am.  ed.)  *187;  Goods  of  Darke,  Trust  Co.  v.  Peterson,  76  Neb.  411, 
1  Sw.  &  Tr.  516.  107  N.  W.  786,  110  N.  W.  316. 

72  Goods  of  Martin,  90  L.  T.  N.  S.  76  Attorney  General  Fellows  t. 
264.  First  National  Bank,  192  Mich.  640, 

73  Matter  of  Kirkpatrlck,  22  N.  J.  159  N.  W.  335;  Estate  of  Goddard, 
Eq.  463.  94  N.  Y.  554. 

74  Georgetown  College  V.Browne,  77  Reed  v.  Baltimore  Trust  & 
34  Md.  450. 
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ferring  on  a  corporation  the  power  to  act  as  guardian, 
executor,  trustee,  or  the  committee  of  one  non  compos 
mentis,  includes  a  power  to  act  as  administrator.''* 

Under  some  statutes  it  has  been  held  that  a  foreign 
corporation  is  incompetent  to  receive  letters  of  adminis- 
tration, and  that  the  courts  of  one  jurisdiction  have  no 
authority  to  issue  such  letters  to  a  foreign  corporation.''* 

§  1204.  Conviction  of  an  Infamous  Crime  as  a  Disqualification. 
Under  the  civil  and  canon  law,  traitors,  felons,  her- 
etics, apostates,  incestuous  bastards,  and  many  others, 
were  precluded  from  acting  as  executors.?"  At  common 
law,  however,  because  of  the  fact  that  an  executor  acted 
in  autre  droit,  even  those  attainted  or  outlawed  might 
act  as  such.®^  Today,  by  statute  in  most  states,  no  one 
who  has  been  convicted  of  an  infamous  crime  is  qualified 
to  act  either  as  executor  or  administrator.  Such  convic- 
tion is  an  absolute  disqualification.  But  in  order  to  bring 
the  case  within  the  statutory  prohibition,  the  crime  in 
question  must  be  infamous  within  the  definition  of  the 
statute,  and  the  conviction  must  have  been  had  in  a  court 
within  the  state  for  an  offense  against  the  laws  thereof.*^ 

Guarantee   Co.,    72   Md.    531,    535,  so  Swlnb.,  Wills,  pt.  5,  §§2,  3,  4, 

20  Atl.  194.  7,  8,  10;  Godolph,  pt.  2,  ch.  6. 

T8  Union  Bank  &  Trust  Co.  v.  si  Coke,    Litt.,    128a;     Caroon's 

Wright,  (Tenn.)  58  S.  W.  755.  Case,  Cro.  Jac.  8;  Kllligrew  v.  Kil- 

T9  Grunow     v.     SImonitsch,     21  ligrew,  1  Vern.  184. 

N.  D.  277,  130  S.  W.  835.  As  to  civil  death  generally,  see 

No  corporation  can  in  any  event  §  312. 
act  as   executor  or  administrator  As  to  legal  disabilities  because 
except  by  appointment,  and  a  for-  of  outlawry,  see  §§  313,  314. 
eign  corporation-  is   governed  by  As  to  attainder  and  corruption 
the    laws    of    the    state    and    the  of  blood,  see  §§  315-317. 
orders  of  state  courts. — ^Attorney  As  to  civil  death  because  of  con- 
General  Fellows  V.  First  National  victlon  of  a  felony,  see  §  318. 
Bank,  192  Mich.  640, 159  N.  W.  335.  82  O'Brien  v.  Neubert,  3   Dem. 
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The  fact  that  one  has  been  convicted  of  a  misdemeanor 
does  not  make  him  incompetent  to  act.^*  Conviction  is 
necessary  in  order  to  work  a  disqualification;  the  mere 
accusation  of  having  committed  an  infamous  crime  is 
not  sufficient.**  And  no  degree  of  legal  or  moral  guilt 
or  delinquency  is  sufficient  to  exclude  one  from  the  ad- 
ministration of  an  estate  as  the  next  of  kin  of  the  dece- 
dent, in  a  case  where  preference  is  given  by  statute  to 
the  applicant.*^ 

§  1205.   Want  of  Integrity  as  a  Disqualification. 

Want  of  integrity  is  a  statutory  disqualification  to  act 
either  as  executor  or  administrator.  The  word  "integ- 
rity," as  used  in  the  statute,  means  soundness  of  moral 
principle  and  character  as  shown  by  the  manner  in  which 
a  per«on  deals  with  others.*®  A  person  who  deliberately 
and  knowingly  violates  the  sanctity  of  his  oath  by  swear- 
ing falsely  is  wanting  in  integrity.*'' 

Where  want  of  integrity  is  a  disqualification,'  the  ques- 
tion of  the  integrity  of  an  applicant  for  letters  testamen- 

Surr.  (N.  Y.)  156,  in  which  case  it  qualified  from  being  appointed  ad- 
was  h^d  that  the  conviction  in  the  minlstrator." — In  re  O'Hare,  60 
court  of  another  state  of  the  crime  Misc.  Rep.  269,  113  N.  Y.  Supp.  281. 
of  larceny  was  not  evidence  of  Im-  34  Estate  of  Agoure,  165  Cal.  427, 

providence  on  the  part  of  the  con-      ^32  pac    587 
vict  which  would  justify  an  adjudi- 
cation of  incompetence  to  execute 
the  duties  of  administrator. 

83  "It  would  seem  that  the  stat- 
ute (section  2661)  contemplates 
conviction  of  some  crime  of  a 
serious  nature.  Were  it  not  so,  it 
would  have  left  out  the  word  'in-  *«  In  re  Bauquier,  88   Cal.   302, 

famous'  and  would  have  provided      ^6  Pac.  178,  532. 
that  a  person  who  had  been  con-         87  Root  v.  Davis,  10  Mont  228, 
victed  of  a  crime  should  be  dis-      25  Pac.  105. 


85  Coope  V.  Lowerre,  1  Barb.  Ch. 
(N.  Y.)  45,  where  administration 
was  granted  to  a  person  proved  to 
be  dishonest,  and  against  whom  a 
large  judgment  had  been  recov- 
ered in  a  case  of  crim.  con. 
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tary  or  of  administration  may  always  be  raised,  and  be 
made  the  subject  of  judicial  investigation,  and  if  the 
applicant  be  adjudged  incompetent  to  execute  the  duties 
of  the  trust  because  of  want  of  integrity,  letters  shall 
not  issue  to  him.  In  order  to  sustain  a  judgment  of  want 
of  integrity,  the  accusation  should  be  certain  and  grave 
in  its  nature,  and  must  be  established  by  proof  which 
would  at  least  approach  the  certainty  required  for  con- 
viction in  a  criminal  prosecution.^*  Under  the  statutes, 
proof  may  be  made  of  such  depraved  conduct  as  would 
impeach  the  applicant's  integrity  and  justify  the  court 
in  adjudging  him  incompetent.*®  But  the  fact  that  a  sur- 
viving husband  claimed  the  whole  of  his  wife's  estate 
as  his  own  does  not  of  itself  show  such  want  of  integrity 
as  to  render  him  incompetent  to  act  as  administrator  j®" 
and  the  mere  fact  that  a  person  claims  property  as  her 
own  which  other  legatees  insist  belongs  to  the  estate, 
does  not,  without  some  reference  to  the  honesty  of  the 

claim,  show  a  want  of  integrity.*^ 

i 

88  Root  V.  Davis,  10  Mont.  228,      esty  of  purpose,  as  to  render  him 
25  Pac.  105.  unworthy  of  the  trust  involved  in 

Compare:    Under  the  Connect!-     the  administration  of  an  estate." — 
cut  statute.  In  re  Smith's  Appeal,      Root  v.  Davis,  10  Mont  228,  25  Pac. 


61  Conn.  420,  426,  16  L.  R.  A.  538, 


105. 


24  Atl.  273.  Proof  of  unfaithfulness  to  mar- 

89  "An  abandoned  person  may  be  ^^^^  "^^^^  ^°^^  °ot  establish  want 

guilty  of  many  dishonest  transac-  °^  integrity.— Estate  of  Newman, 

tions  not  punishable  by  our  Crim-  1^4  Cal.  688,  693,  45  L.  R.  A.  780, 

Inal  Code  as  an  'infamous  crime,'  ^^  ^^'^-  ^^®- 

which  nevertheless  would  indicate  ^^  In  re  Carmody,  88  Cal.  616,  26 

such  moral  turpitude,  such  base-  PS'O.  373. 

ness   of  character,   such  want  of  9i  In  re  Bauquier,  88  Cal.  302,  26 

integrity   and   conscientious   hon-  Pac.  178,  532. 
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§  1206.   Want  of  Understanding  as  a  Eisqualificaticn. 

As  a  general  rule,  illiteracy  does  not  disqualify  one 
from  being  appointed  executor  or  administrator ;  a  good 
roind  and  sound  judgment,  a  knowledge  of  values  of 
property  and  the  practical  business  transactions  of  life, 
are  sufficient.^^  By  statute  it  is  sometimes  provided  that 
where  a  person  otherwise  entitled  to  letters  is  unable 
to  read  or  write  the  English  language,  the  court  in  its 
discretion  may  decline  to  appoint  such  person;  and  the 
refusal  to  appoint  a  widow  who  was  not  only  unable  to 
read  or  wi^ite,  but  who  could  not  count  money,  has  been 
upheld.®*  Under  other  statutes  a  person  is  incompetent 
to  be  appointed  executor  or  administrator  who  can 
neither  read  nor  write  and  who  has  no  experience  in 
keeping  accounts  or  in  settling  estates.®* 

Improvidence  and  lack  of  understanding,  in  order  to 
disqualify  one  from  acting  as  executor  or -administrator, 
must  amount  to  a  lack  of  intelligence.®^  Under  a  statute 
making  a  want  of  understanding  a  disqualification,  the 
fact  that  the  applicant  was  sixty-nine  years  of  age  and 
could  neither  read,  write,  nor  speak  English,  was  held 
not  to  show  a  want  of  understanding  within  the  purview 
of  the  statute,  although  it  did  show  a  condition  which 
would  render  it  difficult  for  the  applicant  to  properly 
perform  the  duties  of  the  office,  if  in  fact  they  did  not 
render  it  impossible.®*  Under  the  same  statute  it  was 
held  that  the  fact  that  the  applicant  was  a  Chinaman  who 
could  not  speak  the  English  language  and  who  was  not 

92  Bowersox's  Appeal,  100  Pa.  St.         94  Stephenson  v.  Stephenson,  49 
434,  45  Am.  Rep.  387.  N.  C.  472. 


93  Matter  of  Haley,  21  Misc.  Rep. 
{N.  T.)  777,  49  N.  Y.  Supp.  397. 


95  Matter  of  Manley,   12   Misa 
Rep.  472,  34  N.  Y.  Supp.  258, 

96  Estate  of  Facheco,  23  Cal.  476. 
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instructed  in  tlie  constitution  of  the  state,  did  not  show 
a  lack  of  understanding  which  precluded  him  from  being 
appointed  administrator.®''  Nor  does  a  want  of  business 
experience®^  nor  ignorance  of  legal  rights'®  amount  to 
a  want  of  understanding. 

§  1207.   Druakenness  as  a  Disqualification. 

In  order  to  declare  a  person  incompetent  to  administer 
an  estate  by  reason  of  drunkenness,  which  in  some  juris- 
dictions is  made  a  disqualification  by  statute,^  the  proof 
of  intemperance  must  be  such* as  would  warrant  the  per- 
son being  declared  an  actual  habitual  drunkard  by  a 
jjiry.2  It  is  not  a  question  as  to  whether  one  has  been 
or  is  addicted  to  the  use  of  intoxicating  liquor.  Drunken- 
ness which  disqualifies  one  from  acting  as  executor  or 
administrator  must  be  habitual  and  such  as  to  render  the 
person  incompetent  to  execute  the  duties  of  the  office.^ 
The  drunkenness  which  disqualifies  is  that  excessive, 
inveterate  and  continued  use  of  intoxicants  to  such  an 
extent  as  to  render  the  person  an  unsafe  agent  to  entrust 
with  the  care  of  property  or  the  transaction  of  business.* 

97  In  re  Li  Po  Tal,  108  Cal.  484,  2  Elmer  v.  Kechele,  1  Redf.  Surr. 
41  Pac.  486.  (N.  Y.)  472,  473. 

98  Smith's  Appeal,  61  Conn.  420,  s  Matter  of  Reichert,  34  Misc. 
16  L.  R.  A.  538,  24  Atl.  273.  Rep.   (N.  Y.)   288,  69  N.  Y.  Supp. 

99  Shilton's    Estate,    Tuck.    (N.  644. 

Y.)   73.  4  Root  V.  Davis,   10   Mont.   228, 

1  Matter    of    Manley,    12    Misc.  25  Pac.  105. 

Rep.   (N.  Y.)   472,  34  N.  Y.  Supp.  The    Court,   in    Root   v.    Davis, 

258;   Cal.  Code  Civ.  Pro.,  §§  1350,  10  Mont.  228,  25  Pac.  105,  speaking 

1369.  of  the  habit  of  using  intoxicating 

The  fact  that  one  has  been  ad-  liquor,  says:  "However  reprehen- 
judged  an  habitual  drunkard  has  sible  that  habit  may  be  as  re- 
been  held  no  disqualiflcation  in  garded  from  a  moral  point  of  view, 
Pennsylvania. — Imhoff  v.  Witmer's  it  is  not  within  the  province  of 
Admr.,  31  Pa.  St.  243.  the  court  to  deny  letters  of  ad- 
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§  1208.   Gross  Immorality  as  a  Disqualification. 

At  common  law  neither  vice,  dishonesty,  nor  any 
degree  of  moral  delinquency  disqualified  one  from  being 
an  executor  or  administrator.^  Yet  courts  have  refused 
to  appoint  as  administrator  a  person  who  for  years  had 
done  nothing  for  his  own  support,  but  had  lived  illicitly 
with  the  deceased  and  subsisted  on  her  immoral  gains.* 
And  where  a  man,  separated  from  his  wife  by  agreement, 
lived  in  meretricious  relationship  with  another  woman 
whom  he  named  in  his  last  will  as  the  executrix  thereof, 
and  it  appeared  after  his  death  that  such  nominee  had 
no  interest  under  the  will,  that  she  was  unfriendly  to  the 


ministration  to  an  applicant  on  the 
ground  of  mere  use  of  Intoxicants. 
The  drunkenness  contemplated  by 
this  statute,  undoubtedly.  Is  that 
excessive.  Inveterate,  and  contin- 
ued use  of  Intoxicants,  to  such 
an  extent  as  to  render  the  subject 
of  the  habit  an  unsafe  agent  to 
intrust  with  the  care  of  property 
or  the  transaction  of  business. 
.  .  .  It  is  undoubtedly  easier  to 
prove  the  fact,  and  the  disqualify- 
ing effect,  of  drunkenness,  than  to 
define  the  degree  of  Intemperance 
necessary  to  produce  incompe- 
tency. The  vital  question  In  the 
Investigation  of  this  objection  Is 
whether,  or  not,  the.  applicant  for 
letters  is  incompetent  by  reason 
of  the  Inveterate  use  of  intoxi- 
cants, and  not  whether  he  may, 
or  may  not,  have  used  the  same 
to  some  extent." 

5  Goods  of  Samson,  L.  R.  3.  P. 
&  D.  48;  Kldd  v.  Bates,  120  Ala.  79, 
74  Am.  St.  Rep.  17,  41  L.  R.  A,  154, 


23  So.  735;  Smith's  Appeal,  61 
Conn.  420,  16  L.  R.  A.  538,  24  Atl. 
273 ;  Coope  v.  Lowerre,  1  Barb.  Ch. 
(N.  Y.)  45;  Saxe  v.  Saxe,  119  "Wis. 
557,  97  N.  "W.  187. 

The  fact  that  the  wife  had  con- 
tracted a  bigamous  marriage  and 
had  continued  to  live  in  adulterous 
and  criminal  relation  for  fifteen 
years,  having  a  child  bom  of  such 
illegal  union,  held  that  such  con- 
duct did  not  deprive  her  of  the 
right  to  letters  of  administration 
of  the  estate  of  her  legitimate  hus- 
band.— Estate  of  Newman,  124  Cal. 
688,  45  L.  R.  A.  780,  57  Pac.  686. 

"Moral  fitness  of  a  person  ap- 
pointed executor  by  will  can  not 
be  inquired  into  by  the  court  to 
which  he  applies  for  permission  to 
qualify."-^Berry  v.  Hamilton,  12 
B.  Mon.  (51  Ky.)  191,  54  Am.  Dec. 
515,  quoted  in  Saxe  v.  Saxe,  119 
"Wis.  557,  97  N.  "W.  187. 

6  Estate  of  Plalsance,  Myr.  Pro. 
(Cal.)  117. 
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surviving  wife  who  had  become  insane,  and  that  the 
estate  was  insufficient  to  pay  the  decedent's  debts,  the 
court  held  such  nominee  incompetent  and  letters  were 
granted  as  if  an  executrix  had  not  been  named.' 

§  1209.   Improvidence  as  a  Disqualification. 

Improvidence  has  been  defined  as  "a  want  of  care  or 
foresight  in  the  management  of  property."*  In  most 
jurisdictions,  by  statute,  improvidence  disqualifies  one 
from  acting  as  executor  or  administrator,  the  question 
being  the  degree  of  improvidence  necessary  to  dis- 
qualify. The  symptoms  of  improvidence  are  careless- 
ness, indifference,  prodigality,  wastefulness  or  negligence 
in  reference  to  the  care,  management  and  preservation 
of  property.®  The  improvidence  contemplated  by  such 
statutes  is  such  want  of  care  and  foresight  in  the  man- 
agement of  property  as  would  render  the  estate  of  the 
decedent  unsafe  and  liable  to  be  lost  or  diminished  in 
value.^** 

Improvidence  means  a  lack  of  care  and  foresight,  of 
forehandedness,  of  thrift,  of  business  capacity.  It  does 
not  mean  that  the  capacity  for  care  and  foresight  must 
needs  to  be  proved  by  the  accumulation  of  any  consid- 
erable estate.  Improvidence  means  only  that  probable 
lack  of  care  and  foresight  in  the  management  of  the 
assets  of  the  estate  as  would  endanger  their  safety.^^ 
The  fact  that  one  had  lost  his  real  estate  and  had  bor- 
rowed money  from  his  deceased  brother  does  not  justify 

7  Deeble  v.  Alerton,  58  Colo.  166,  lo  Coope  v.  Lowerre,  1  Barb.  Ch. 
143  Pac.  1096.  (N.  Y.)  45. 

8  Webster's  Diet;  Coope  v.  Lo-  ii  Nichols  v.  Smith,  186  Ala.  587, 
werre,  1  Barb.  Ch.  (N.  Y.)  45.  65  So.  30. 

9-Root  V.  Davis,  10  Mont.  228,  25 
Pac.  105. 
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that  lie  be  adjudged  improvident  and  therefore  disquali- 
fied.^^ The  fact  that  one  at  the  age  of  sixty-one  years 
is  not  possessed  of  property  of  any  considerable  value 
and  that  for  five  years  he  has  not  supported  Ms  wife  and 
children,  does  not  tend  to  prove  providence  or  improvi- 
dence.^^ The  statute  does  not  corhprehend  moral  delin- 
quency, but  has  regard  to  the  likelihood  of  the  estate  of 
a  decedent  being  lost  or  squandered  by  an  improvident 
person.  And  where  one  is  addicted  to  gambling  and  bet- 
ting and  has  no  regular  business  except  that  of  a  gam- 
bler, this  has  been  held  presumptive  evidence  of  such 
improvidence  as  to  unfit  him  to  perform  the  duties  of' 
executor  or  administrator.^* 

§  1210.   Insolvency  or  Poverty  as  a  Disqualification. 

Neither  poverty  nor  insolvency  was  sufficient  cause 
for  the  spiritual  court  to  refuse  to  grant  letters  testa- 
mentary to  the  person  named  in  the  last  will  of  a  dece- 
dent as  the  executor  thereof;"  and  the  bankruptcy  of 
an  executor  after  his  appointment  as  such  was  not  a 
ground  to  revoke  his  letters  and  grant  administration  to 
another.^*  The  court  of  chancery,  however,  assumed  a 
new  jurisdiction  in  that  it  would  restrain  an  insolvent 
or  bankrupt  executor  and  appoint  a  receiver  who,  if 

12  la  re  Brinckmann's  Estate,  89  alone,  sustain  the  charge  of  im- 
Misc.  Rep.  (N.  Y.)  41,  152  N.  Y.  providence."— Root  v.  Davis,  10 
Supp.  54S.  Mont.  228,  25  Pac.  106. 

13  "He  may  have  attended  to  all  14  McMahon  v.  Harrison,  6  N.  Y. 
his   transactions   in  reference  to  443. 

the  management  of  property  with  15  Bacon's    Ahr.,    tit.    Exrs.    & 

the  best  of  foresight,  and  'hoarded  Admrs.  A.,  6 ;  Rex  v.  Sir  Richard 

his  gain  with  a  miser's  care,'  and  Raines,  1  Ld.  Raym.  361;  Hathom- 

yet   not  supported  his   wife   and  thwaite  v.  Russell,  2  Atk.  126. 

children.     Nor  does  the  fact  that  1 6  Hills  v.  Mills,  1  Show.  203; 

respondent  has  no  estate,  standing  s.  c,  1  Salk.  36. 
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required  to  bring  an  action,  miglit  do  so  in  the  name  of 
the  executor."  Poverty  alone  was  not  considered  in  itself 
a  sufficient  cause  to  grant  a  receiver;^*  however,  since 
the  executor  was  considered  in  equity  as  a  bare  trustee, 
if  insolvent  the  court  of  chancery  could  compel  him,  the 
same  as  any  trustee,  to  give  a  bond  or  security  for  the 
faithful  performance  of  his  trust.^^ 

In  some  jurisdictions  one  who  is  insolvent  is  not  quali- 
fied to  be  appointed  as  executor  or  administrator,  insol- 
vency being  that  condition  the  result  of  which  is  inability 
of  one  to  pay  his  debts  in  the  usual  course  of  business. 
The  disqualification  prevails  even  though  the  executor 
or  administrator  has  given  a  bond.^"  One  reason  for  the 
rule  is  that  those  interested  in  the  estate  are  entitled  to 
the  security  of  an  administrator's  personal  liability  as 
well  as  to  that  of  his  bondsmen.  If  letters  may  be  granted 
to  an  insolvent  person,  those  entitled  to  receive  the  dece- 
dent's estate  have  but  the  single  security  of  the  bond. 
And  if  likelihood  to  become  insolvent  is  a  ground  for 
removal  of  an  executor  or  administrator,  the  court 
should  not  appoint  one  who  may  easily  be  removed.^^ 
But  poverty  is  not  comprehended  in  the  meaning  of  the 
term  insolvency,  and  the  lack  of  property  does  not  of 
itself  render  one  incompetent  to  be  appointed  executor 
or  administrator  even  in  those  jurisdictions  where  insol- 
x'ency  is  a  disqualification.** 

17  Rex  V.  Simpson,  1  W.  Bl.  456,  Abr.  238,  pi.  21;   Rous  v.  Noble, 

458;  XJtterson  v.  Mair,  2  Ves.  Jun.  2  Vem.  249;  s.  c,  1  Eq.  Cas.  Abr. 

95;  s.  c,  4  Bro.  C.  C.  269.  238,  pi.  22. 

isHatbomthwaite  v.  Russell,  2  20  Levan's  Appeal,   112  Pa.   St 

Atk.  126.  294,  3  Atl.  804. 

19  Bacon's    Abr.,    tit.    Bxrs.    &  21  Cornpropst's  Appeal,   33   Pa. 

Admrs.,    A.,    6;    Rex    v.    Raines,  St.  537. 

Garth.  457;   Dimcumban  v.  Stent,  22  Bowersox's  Appeal,  100  Pa.  St 

1  Ch.  Cas.  121;  a.  c,  1  Eq.  Cas.  434,  45  Am.  Rep.  387. 
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As  a  general  rule,  however,  neither  poverty  nor  in- 
solvency will  disqualify  one  from, being  appointed  execu- 
tor or  administrator.^^  And  it  has  been  said  that  an 
honest  executor  who  is  poor  is  as  worthy  of  confidence 
and  trust  as  an  honest  executor  who  is  rich."*  Under 
some  statutes  the  courts  are  authorized  to  require  an 
executor  to  give  security  where  his  circumstances  have 
become  so  precarious  as  not  to  afford  adequate  security 
for  the  due  administration  of  the  estate.  It  has  been 
held  that  such  a  statute  does  not  prohibit  the  granting 
of  letters  testamentary  to  any  persons  except  such  as  are 
possessed  of  property  of  their  own  to  the  full  value  of 
the  estate,  or  that  an  executor  should  be  superseded  or 
required  to  find  security  whenever  his  property  is  reduced 
below  that  of  the  decedent.  The  obvious  meaning  of  the 
statute  is  that  an  executor  may  be  required  to  give  secur- 
ity whenever  the  court  is  satisfied  that  his  circumstances 
are  such  as  to  render  it  doubtful  whether  the  property 
will  be  safe  in  his  hands.^^ 

§  1211.   Interests  Adverse  to  the  Estate  as  a  Disqualification. 

The  office  of  executor  or  administrator  is  one  of  trust 
and  confidence  and  should  not  ordinarily  be  committed 
to  a  person,  if  any  choice  is  given  by  the  'statute,  who 
has  any  special  interest  opposed  to  the  interests  of  the 

23  Matter  of  Osborn,  87  Cal.  1,  2*  Matter  of  Osborn,  87  Cal.  1, 

11  L.  R.  A.  264,  25  Pac.  157;  Lynch      U  L.  R.  A.  264,  25  Pac.  157. 


V.  Lively,  32  Ga.  575;   Willson  v. 
Whitfield,   38   Ga.  269;    Bowman's 


"The  absence  of  worldly  wealth 
is  not  of  itself  a  controlling  ground 
for  denying  letters." — In  re  Riede, 
Exrs.  V.  Wootton,  8  B.  Mon.   (47      jgg  j^^^   j^^^   gg^  ^32  N.  Y.  Supp. 

Ky.)    67;    Shields    v.    Shields,    60  gOO;  affirmed  in  201  N.  Y.  596,  95 

Barb.  (N.  Y.)  57;  Wilkins  v.  Har-  n.  e.  1127. 

rls,   60   N.    C.   592;    Higginson   v.  25  Mandeville   v.    Mandeville,    8 

Fabre's  Exrs.,  3  Desaus.  (S.  C.)  89.  Paige  Ch.  (N.  Y.)  475. 
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estate  or  those  entitled  to  receive  it.^*  It  has  been  held 
where  the  statute  enumerates  the  disqualifications  of 
executor,  of  which  interests  adverse  to  the  estate  is  not 
one,  that  a  conflict  of  interest  arising  from  a  claim  of 
indebtedness  from  the  executor  to  the  estate  which  he 
denies,  is  not  a  disqualification  under  the  statute.^''  But 
if  one  claiming  the  right  to  be  appointed  executor  is 
certain  to  be  engaged  in  litigation  against  the  estate,  as 
where  he  is  attempting  to  enforce  a  claim  against  it  in 
the  courts  of  the  state,  he  should  not  be  appointed  to 
administer  the  property.  He  can  not  at  the  same  time 
properly  represent  the  estate  as  the  defendant  while  he 
is  personally  acting  in  the  same  matter  as  plaintiff.^* 

§1212.   The  Same  Subject:    Creditors. 

From  early  times  a  debtor  might  make  his  creditor  the 
executor  of  his  last  will.  In  such  a  case  the  executor 
could  satisfy  the  debt  out  of  the  assets  of  the  estate,  but 
this  did  not  give  him  a  preference  over  debts  of  a  superior 
nature  which  were  entitled  by  law  to  be  first  paid.^*  The 
rule  was  the  same  with  regard  to  administrators,  who 

26  Justice  V.  Wilklns,  251  111.  13,  (N.  Y.)  149;  Pace  v.  Burton,  1  Mc- 
95   N.    B.   1025;    In   re   Schmidt's      Cord  Bq.  (S.  C.)  247. 

Estate,  183  Pa.  129,  38  Atl.  464;  If  a  creditor  is  appointed  exeou- 

Rowell  V.  Adams,  83  S.  C.  124,  65  tor  by  his  debtor  or  obtains  letters 

S.  E.  207;  Brldgman  v.  Bridgman,  of  administration  of  the  debtor's 

30  W.  Va.  212,  3  S.  E.  580.  estate,  his  right  to  retain  sufficient 

27  Kidd  Y.  Bates,  120  Ala.  79,  74  .to  pay  the  debt  is  a  remedy  by  the 
Am.  St.  Rep.  17,  41  L.  R.  A.  154,  mere  act  of  law,  the  reason  being 
23  So.  735.  that  the  executor  can  not,  ■without 

28  Cogswell  V.  Hall,  183  Mass.  apparent  absurdity,  commence  a 
675,  67  N.  E.  638.  suit  against  himself  as  a  represen- 

29  Nunn  V.  Barlow,  1  Sim.  &  St.  tative  of  the  deceased  to  recover 
688;  Langton  v.  Higgs,  5  Sim.  228;  that  which  is  due  him  in  his  own 
Livesey  v.  Livesey,  3  Russ.  287,  private  capacity;  but  having  the 
642;  Decker  v.  Miller,  2  Paige  Ch.  whole  personal  estate  in  his  hands, 
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might  retain  sufficient  to  pay  a  debt  to  themselves,  but 
an  executor  de  son  tort,  although  a  creditor,  could  not 
retain,  since  it  would  be  taking  advantage  of  his  own 
wrong.^" 

The  modern  rule  is  that  one  wbose  fibaancial  interests 
may  be  adverse  to  the  estate  of  a  decedent,  such  as  a 
creditor,  is  not  regarded  as  incompetent  to  act  as  execu- 
tor or  administrator  if  otherwise  capable.  In  fact  most 
statutes  give  creditors  the  preference  after  the  next  of 
Mn,  to  appointment  as  administrators.*^  Creditors  are 
persons  interested  in  the  estate,  and  tbere  is  provision 
for  the  protection  of  estates  when  the  adverse  interests 
of  creditors  come  into  question.*^  Among  the  various 
creditors,  the  one  holding  the  largest  claim  is  generally 
entitled  to  preference  in  the  granting  of  letters  of  admin- 


so  much,  as  is  sufficient  to  answer 
his  demand  is  by  operation  of  law 
applied  to  that  particular  purpose. 
Otherwise  he  would  be  in  a  worse 
position  than  all  the  rest  of  the 
world.— 3  Bl.  Com.  *18.  v 

30  2  Bl.  Com.  *511;  Coulter's 
Case,  5  Coke  30  A. 

31  Tanner  v.  Huss,  80  Ga.  614, 
6  S.  E.  18;  Lovering  v.  King,  97 
Ind.  130,  133;  Glenn  v.  Reid,  74 
Md.  238,  24  Atl.  155;  Smith  v.  Sher- 
man, 4  Cush.  (58  Mass.)  408;  Wil- 
kinson V.  Conaty,  65  Mich.  614,  32 
N.  W.  841;  Matter  of  Frye,  75  Hun 
(N.  Y.)  402,  27  N.  Y.  Supp.  14; 
Carthey  v.  Webb,  6  N..  C.  268; 
Haxall  V.  Lee,  2  Leigh  (Va.)  267. 

In  England  this  is  the  rulp  by 
III  Com.  "on  WiUs — 1 


custom.  A  creditor  can  not  be  paid 
unless  there  is  administration,  and 
administration  is  granted  to  him 
if  the  next  of  kin  fail  or  refuse  to 
apply. — Goods  of  Bateman,  L.  R.  2 
P.  &  D.  242. 

Although  a  corporation  may  be  a 
creditor  of  a  decedent,  an  officer  of 
such  corporation  is  not  such  a 
creditor  as  entitles  him  to  letters 
of  administration. — ^Myers  v.  Cann, 
95  Ga.  383,  22  S.  E.  211;  Glenn  v. 
Reid,  74  Md.'238,  24  Atl.  155;  Es- 
tate of  Owens,  30  Utah  351,  85  Pac. 
277. 

82Bowen  v.  Stewart,  128  Ind. 
507,  26  N.  E.  168,  28  N.  B.  73.  See, 
also,  Aldrlch  v.  Annin,  54  Mich. 
230,  19  N.  W.  964. 
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istration,^^  although  some  jurisdictions  give  priority  to 
the  creditor  first  applying.** 

§1213.   The  Same  Subject:   Debtors. 

The  common  law  rule  was  that  if  a  testator  appointed 
his  debtor  as  the  executor  of  his  last  will,  the  debt  was 
thereby  extinguished,  irrespective  of  whether  the  ap- 
pointee so  acted  or  not,  provided  the  estate  was  sufficient 
to  pay  the  testator's  debts.*^  But  if  a  person  died  intes- 
tate and  the  administration  was  committed  to  a  debtor, 
the  debt  was  not  extinguished,  since  the  administrator  is 
appointed  by  the  act  of  law,  whereas  the  executor  is  by 
the  act  of  the  party.^"  In  equity  it  was  at  first  questioned 
whether  the  debt  was  forgiven  where  the  debtor  was 
appointed  executor  by  the  will  of  his  creditor,*^  but  it 


33  Goods  of  Smith,  67  L.  T.  N.  S. 
503;  Goods  of  Godfrey,  2  Sw.  &  Tr. 
133;  Williams  v.  Williams,  24  App. 
Cas.  (D.  C.)  214;  Glenn  v.  Held, 
74  Md.  238,  24  AU.  155. 

S4  Succession  of  Beraud,  21  La. 
Ann.  666;  Matter  of  Hawley,  37 
Misc.  Rep.  (N.  Y.)  667,  76  N.  Y. 
Supp.  461. 

35  2  Bl.  Com.  *512;  Bacon's  Abr., 
tit.  Exrs.  &  Admrs.  A.,  10;  Dor- 
chester V.  Webb,  Cro.  Car.  372; 
Wankford  v.  Wankford,  1  Salk. 
299;  Buckel  v.  Smith,  26  Ky.  L. 
991,  82  S.  W.  1001;  Probate  Judge 
V.  Sulloway,  68  N.  H.  511,  73  Am. 
St.  Rep.  619,  49  L.  R.  A.  347,  44 
Atl.  720;  Gardner  v.  Miller,  19 
Johns.  (N.  Y.)  188;  Mason's  Estate 
(Davisson  v.  Akin),  42  Ore.  177, 
95  Am.  St.  Rep.  734,  70  Pac.  507. 

la    Massachusetts    the    courts 


have  denied  that  this  rule  pre- 
vailed at  common-  law,  but  have 
asserted  that  if  the  estate  has  a 
claim  against  the  executor  or  ad- 
ministrator, he  was  incapacitated 
from  acting  except  that  he  yielded 
all  controversy  regarding  the  debt 
and  treated  it  as  assets  of  the 
estate,  and  that  this  was  tacitly 
consented  to  by  accepting  the  du- 
ties of  the  trust. — Bassett  v.  Fidel- 
ity etc.  Co.,  184  Mass.  210,  100 
Am.  St.  Rep.  552,  68  N.  E.  205.  See, 
also,  Hodge  v.  Hodge,  90  Me.  505, 
60  Am.  St.  Rep.  285,  40  L.  R.  A.  33, 
38  Atl.  535. 

S6  Bacon's  Abr.,  tit  Exrs.  & 
Admrs.,  A.,  10;  Williams  Exrs.  (3d 
Am.  ed.)   •1127. 

87  Brown  v.  Selwin,  Ca.  Temp. 
Talb.  240,  242. 
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became  the  settled  rule  in  equity  that  a  debt  due  from 
the  testator's  executor  is  to  be  considered  as  general 
assets  of  the  estate  for  the  payment  of  legacies.^^ 

The  reason  for  the  common  law  rule  that  the  appoint- 
ment of  a  debtor  as  executor  extinguished  the  debt,  has 
been  variously  given,  but  the  weight  of  authority  seems 
to  be  that  the  debt  amounted  merely  to  a  right  of  action 
to  recover  the  same,  and  since  the  executor  could  not 
sue  himself,  the  right  was  thereby  suspended  and  lost, 
although  there  is  authority  for  considering  the  appoint- 
ment as  a  specific  legacy  to  the  debtor  of  the  amount 
of  the  debt  which,  however,  could  not  be  retained  until 
the  other  debts  were  satisfied.^^  And  at  common  law 
the  rule  prevailed  that  if  there  was  no  residuary  legatee, 
the  surplus  of  the  estate  of  a  decedent  undisposed  of  by 
his  will  and  remaining  after  the  payment  of  all  debts  and 
legacies,  passed  to  the  executor  by  virtue  of  his  appoint- 
ment.*" This  rule  was  abolished  by  the  Executor's  Act, 
1830,*^  and  such  residue  remained  in  the  hands  of  the 
executor  as  trustee  only,  for  the  benefit  of  those  entitled 
to  the  same  under  the  Statute  of  Distribution.*^ 

In  the  United  States  the  equity  rather  than  the  com- 
mon law  rule  prevails.  The  common  law  rule  that  the 
appointment  by  a  testator  in  his  will  of  his  debtor  as  the 

38  Phillips  V.  Phillips,  2  Freem.  Abr.,  tit.  Exrs.  &  Admrs.,  A.,  10; 
11;  Hudson  V.  Hudson,  1  Atk.  460;  Tracy's  Admx.  v.  Card's  Admr., 
Berry  V.  Usher,  11  Ves.Jun.  87,  90;       2   Ohio  St.  431. 

Simmons    v.    Gutteridge,    13    Yes.  40  Williams  Exrs.   (3d  Am.  ed.) 

Jun.   262,   264;   Ingle  v.  Richards,  '**1263,  1264. 

28  Beav.  366;   Carey  v.  Goodinge,  4 1  Statute    of    11    Geo.    IV    and 

3   Bro.   C.   C.   110;    In  re  Hyslop,  1  Wm.  IV,  eh.  40. 

(1894)  3  Ch.  522.  42  Williams  Exrs.   (3d  Am.  ed.) 

39  Williams  Exrs.  (3d  Am.  ed.)  **1264,  1265;  Bacon  v.  Fairman, 
**1123,  1124,  1128,   1129;    Bacon's  6  Conn.  121,  129. 
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executor  thereof  was  an  extinguishment  of  the  debt  never 
prevailed  in  Massachusetts*^  or  in  New  York.**  The  com- 
mon  law  rule  has  not  been  favored  by  modem  decisions.*^ 
And  in  most  of  these  United  States  the  equity  rule  has 
been  approved  by  decision  or  declared  by  statute;  we 
may  say  generally  in  the  United  States  that  a  debt  due 
from  an  executor  to  the  estate  is  not  discharged  by  his 
appointment,  but  is  considered  as  assets  in  his  hands.*® 

The  fact  that  one  is  the  debtor  of  the  decedent  does 
not  in  itself  disqualify  such  debtor  from  acting  as  execu- 
tor or  administrator ;  in  the  selection  of  an  administrator, 
however,  the  circumstance  of  indebtedness  is  a  matter 
to  be  considered  by  the  court  in  the  selection  of  a  proper 
person  to  act  as  such  administrator,  but  the  fact  itself 
is  not  a  disqualification.*'^ 


43  Bassett  v.  Fidelity  etc.  Co., 
184  Mass.  210,  100  Am.  St.  Rep. 
552,  68  N.  E.  205. 

44  Matter  of  Davis,  37  Misc. 
Rep.  326,  75  N.  Y.  Supp.  493. 

45  Kaster  v.  Pierson,  27  Iowa 
90,  1  Am.  Rep.  254;  Thomas  v. 
Thompson,  2  Johns.  (N.  Y.)  471. 

46  Arnold  v.  Arnold,  124  Ala.  550, 
82  Am.  St.  Rep.  199,  27  So.  465; 
Matter  of  Walker,  125  Cal.  242,  73 
Am.  St.  Rep.  40,  57  Pac.  991;  Wil- 
liams V.  Morehouse,  9  Conn.  470, 
475;  Clark  v.  Patterson,  214  111. 
533,  105  Am.  St.  Rep.  127,  73 
N.  E.  806;  Mitchell  v.  Rice,  6  J.  J. 
Marsh  (29  Ky.)  623,  628;  Hodge  v. 
Hodge,  90  Me.  505,  60  Am.  St.  Rep. 
285,  40  L.  R.  A.  33,  38  Atl.  535; 
Hoffman  v.  Armstrong,  90  Md.  123, 
44  Atl.  1012;   Bassett  v.  Fidelity 


etc.  Co.,  184  Mass.  210,  100  Am.  St. 
Rep.  552,  68  N.  E.  205;  Crow  v.  Cb- 
nant,  90  Mich.  247,  253,  30  Am.  St. 
Rep.  427,  51  N.  W.  450;  Probate 
Judge  T.  SuUoway,  68  N.  H.  511, 

73  Am.  St  Rep.  619,  49  L.  R.  A. 
347,  44  Atl.  720;  Matter  of  Davis, 
37  Misc.  Rep.  326,  75  N.  Y.  Supp. 
493;  Moore  v.  Miller,  62  N.  C.  359; 
Jones  V.  Willis,  72  Ohio  St.  189,  74 
N.  B.  166;  TJnite^  Brethren  First 
Church  V.  Akin,  45  Ore.  247,  2  Ann. 
Cas.  353,  66  L.  R.  A.  654,  77  Pac. 
748;  Anderson  v.  Anderson,  183 
Pa.  St.  480,  38  Atl.  1007;  Rader  v. 
Yeargin,  85  Tenn.  486,  3  S.  W.  178; 
Robinson  v.  Hodgkin,  99  Wis.  327, 

74  N.  W.  791. 

47Kailer  v.  Kailer,  92  Md.  147, 
48  Atl.  712;  Churchill  v.  Prescott, 
2  Bradf.  Surr.  (N.  Y.;  304. 
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§1214.   The  Same  Subject:   Partners. 

Althougli  generally  a  testator  may  appoint  one  who 
is  his  partner  at  the  time  of  his  death,  as  the  executor  of 
his  last  will,  yet  the  statutes  of  many  states  provide  that 
if  an  intestate  decedent  was  a  member  of  a  partnership  at 
the  time  of  his  decease,  the  surviving  partner  must  in  no 
case  be  appointed  to  administer  the  estate.**  The  reason 
of  the  rule  is  that  the  surviving  partner  becomes  account- 
able to  the  estate  for  a  settlement  of  the  partnership 
assets  -and  the  turning  over  to  the  administrator  of  the 
interest  therein  of  the  decedent,  and  the  partner  should 
not  be  allowed  to  account  to  himself  as  a  representative.** 

§  1215.   Public  Administrators. 

A  public  administrator,  generally  speaking,  is  some 
special  public  officer  charged  with  special  duties,  among 
them  being  the  right  to  apply  for  and  have  granted  to 
him  letters  of  administration  of  the  estates  of  decedents 
who  have  died  intestate  or  where  the  executor  named  in 
the  will  is  incompetent  or  refuses  to  act.  A  public  admin- 
istrator is  generally  a  county  officer  and  he  may  apply 
for  letters  only  when  the  court  sitting  within  his  county 

48  Cal.  Code  Civ.  Pro.,  §  1369,  as  one  time  partners  and  that  there 
am'd  1907;  In  re  Garber,  74  Cal.  were  unsettled  matters  growing 
338,  16  Pac.  233;  Tilden  v.  Ken-  out  of  the  relation  at  the  time  of 
drick,  3  La.  471;  Estate  of  Brown,  decedent's  death,  the  former  part- 
11  Phila.  (Pa.)  127;  Rowell  v.  ner  was  Ineligible  to  act  as  admin- 
Adams,  83  S.  C.  124,  65  S.  E.  207.  istrator  under  the"  statute.— In  re 

Even  though  the  surviving  part-  Garber,  74  Cal.  338,  16  Pac.  233. 

ner-be  a  brother,  he  can  not  be  49  Heward  v.  Slagle,  52  111.  336. 

administrator.  —  Cornell  v.  Galla-  Where  a  testator  included  among 

gher,  16  Cal.  367.  the  persons  he  appointed  execu- 

Where  it  appears  that  the  per-  tors   a  partnership   consisting  of 

son    to    whom    letters    had    been  four  members,  and  the  firm   had 

granted  and  the  decedent  were  at  been   dissolved   prior  tp   his    de- 
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has  jurisdiction.^"  The  general  rule  is  that  a  public  ad- 
ministrator may  be  granted  letters  only  when  those  inter- 
ested in  the  estate  or  having  a  prior  right  to  letters  of 
administration  either  are  incompetent  or  refuse  to  act.^^ 
Sometimes  the  public  administrator  has  prior  right  to 
creditors  or  the  public  in  general,^^  or  creditors  may  be 
preferred  to  the  public  administrator.'*  These  are  mat- 
ters of  statutory  regulation. 

The  purpose  of  the  statutes  regarding  public  adminis- 
trators is  to  provide  for  the  administration  of  estates, 
principally  of  intestate  decedents  who  die  leaving  no  rela- 
tives or  friends,  for  if  the  decedent  leave  a  will,  those 
interested  thereunder  may  secure  administration.  The 
statutes  are  not  for  the  benefit  of  the  public  administrator 
to  enable  him  to  earn  fees,  but  to  supply  a  need  of  admin- 
istration when  those  interested  do  not  or  can  not  act.^* 
In  some  jurisdictions  the  sheriff  or  county  clerk  may  be 
ex  officio  the  public  administrator.'®  When  letters  are 
issued  to  a  public  administrator,  his  powers  and  duties 

cease,  it  was  held  that  such  ap-  sion  of  White,  45  La.  Ann.  632,  12 

pointment  was   of  the  firm   indi-  So.  758;  In  re  Ming,  15  Mont.  79, 

vidually  and  not  collectively,  and  38  Pac.  228. 

each  member  of  the  firm  was  en-  52  Cal.    Code   Civ.   Pro.,    §  1365; 

titled  to  be  joined  in  the  probate.  Mass.  Gen.  Stats.  95,  §§3,  4;   Es- 

— Goods  of  Fernie,  6  Notes  of  Cas.  tate  of  McKinnon,  64  Gal.  226,  30 

657.  Pac.  437. 

BO  Jordan  v.   Chicago   &  N.  W.  53  Rosenthal    v.    Prussing,    108 

R.  Co.,  125  Wis.  581,  110  Am.  St.  111.  128. 

Rep.    865;    4    Ann.    Cas.    1113,    1  54  Succession  of  Bossu,  115  La. 

L.   R.  A.   (N.  S.)    885,   104  N.  W.  13,  38  So.  878. 

803.  55  State  v.  Watts,  23  Ark.  304; 

51  Estate  of  Richardson,  120  CaJ.  Wilson's  Admr.  v.  Dibble,  16  Fla. 

344,  52  Pac.   832;   Estate  of  Von  782;  McNeil  v.  Smith,  55  Ga.  313; 

Buncken,  120  Cal.  343,  52  Pac.  819;  Scarce   v.   Page,   12  B.   Mon.    (51 

Underwood  V.  Underwood's  Admr.,  Ky.)    311;    Hutcheson   v.    Priddy,. 

Ill  Ky.  966,  65  S.  W.  130;  Succes-  12  Gratt.  (Va.)  85. 
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are  similar  to  those  of  any  other  appointed  to  such  an 
office.^*'  The  granting  of  letters  to  a  public  administrator 
and  his  right  to  act  can  not  be  collaterally  attacked.^' 

56  Bailey    v.    McAlpln,    122    Ga.  434,  7  So.  291;    Dunn  v.  German- 

616,  50  S.  E.  388;   State  v.  Ennis,  American   Bank,    109    Mo.    90,    18 

79  Mo.  App.  12;  Brewer  v.  Hutton,  S.  W.  1139;   Jordan  v.  Chicago  & 

45  W.  Va,   106,  72   Am.   St.   Rep.  N.  W.  R.   Co.,   125  Wis.   581,   110 

804,  30  S.  E.  81.  Am.  St.  Rep.  865,  4  Ann.  Gas.  1113, 

BTWeir  T.  Monahan,   67   Miss.  1  L.  R.  A.   (N.  S.)   885,  104  Pac. 

803; 
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§  1223.   Acceptance  of  office  by  executor  named  in  will. 

§  1224.   Renunciation  of  office  by  executor  named  in  wiU. 

§  1225.  After  acceptance,  executor  can  not  resign  except  with 
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§  1226.   Manner  in  which  executor  may  renounce  office. 

§  1216.    Source  of  Executor's  Authority, 

An  instrument  may  be  valid  as  the  last  will  and  testa- 
ment of  a  decedent  although  it  merely  nominates  an 
executor  and  makes  no  disposition  of  property,  and  it 
will  be  admitted  to  probate  as  such.^  An  executor  derives' 

1  Godolph.,  pt.  2,  oil.  5,  §  1;  Beard  ecutors  could  not  be  primarily  ap- 

V.  Beard,  3  Atk.  72;  Brownrigg  v.  pointed  by  codicil,  yet  they  could 

Pike,  L.  R.  7  Pro.  Div.  61;  Morey  be  substituted  or  others  added  by 

V.  Sohier,  63  N.  H.  507,  56  Am.  Rep.  codicil.— Godolph.,  pt.  1,  ch.  1,  §  3; 

538,  3  Atl.   636;   Matter  of  Davis'  Swinb.  Wills,  pt  1,  §  5,  pi.  5. 
Will,  45  Misc.  Rep.  306,  92  N.  Y.  The    rule    of   the    text    applies 

Supp.  392;   In  re  John's  Will,  30  even   though   the   one    named   as 

Ore.  494,  36  L.  R.  A.  242,  47  Pac.  executor     renounces     the     office, 

341,  50  Pae.  226.  since  that  is  a  matter  occurring 

The  very  old  rule  was  that  ex-  after    the    testators'    death,    and 

(1886) 
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his  office  from  the  appointment  by  the  last  will  of  the 
testator.^  It  has  been  said  that  the  admission  of  the  will 
to  probate  and  the  appointment  of  the  executor  by  the 
court  are  merely  evidence  of  the  executor's  authority.* 
Yet  a  will  must  be  offered  and  proved  before  it  is  entitled 
to  judicial  sanction,  and  the  executor  named  in  the  will 
can  act  as  such  only  when  he  is  not  disqualified.  Under 
probate  practice  the  executor  should  establish  his  com- 
petency and  the  court  should  make  its  order  of  appoint- 
ment, after  which  the  appointee  takes  the  oath  of  office, 
gives  a  bond  when  required,  and  receives  his  letters 
testamentary.  Until  the  termination  of  this  procedure 
complete  authority  is  not  vested  in  the  nominee  to  act  as 
executor.* 

An  executor  must  be  named  either  in  the  will  wherein 
he  is  expressly  or  constructively  appointed  or  in  some 
writing  incorporated  in  the  will  by  reference.^ 

therefore  the  testator  does  not  die  76  Ala.  557;  Hathora  v.  Eaton,  70 

intestate. — Goods  of  Jordan,  L.  R.  Me.  219;   Hartnett  v.  Wandell,  60 

1  P.  &  D.  555.  N.  Y.  346,  19  Am.  Rep.  194;  Saxe  v. 

Where   the   deceased    made    an  Saxe,  119  Wis.  557,  97  N.  W.  187. 

olographic   will   and   in   the   final  3  Humphreys  v.  Humphreys,  3  P. 

clause  said,  "I  desire  that Wms.  349;  In  re  Somervaill's  Will, 

of  S.  F.  shall  settle  my  estate,"  104  Wis.  72,  80  N.  W.  65. 

and  thereafter  made  a  codicil  to  4  Fidelity  &  Casualty  Co.  v.  Free- 

the  will  wherein  he  appointed  an-  man,  109  Fed.  847,  54  L.  R.  A.  680, 

other  "to  have  full  charge  of  my  48  C.  C.  A.  692;  Wood  v.  Cosby,  76 

estate  and  receive  all  moneys  and  Ala.    557;    Diamond   v.   Shell,    15 

pay  all  hills  for  the  term  of  seven  Ark.  26;  In  re  Van  Vleck's  Estate, 

years,"  the  appointment  made  in  123  Iowa  89,  98  N.  W.  557;  Millay 

the  codicil  supersedes  that  made  v.  Wiley,  46  Me.  230;  Humbert  v. 

in  the  will.— Estate  of  Ringot,  124  Wurster,  22  Hun  (N.  Y.)  405;  Saxe 

Cal.  45,  56  Pac.  781.  v.   Saxe,  119  Wis.  557,  97  N.  W. 

2  Williams   Exrs.    (3d  Am.   ed.)  187. 

*196;    Fidelity  &  Casualty   Co.  v.  5  Goods  of  Dallow,  L.  R.  1  P.  & 

Freeman,  109  Fed.  847,  54  L.  R.  A.  D.  189. 

680,  48  C.  C.  A.  692;  Wood  v.  Cosby,  The  fact  that  the  words  "execu- 
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§  1217.   Express  and  Constructive  Appointment  of  Executor. 

One  may  be  expressly  appointed  to  tlie  ofl&ce  of  execu- 
tor by  the  last  -will  of  a  decedent,  or  the  appointment  may 
be  constructive,  in  which  latter  case  he  is  called  executor 
according  to  the  tenor.  Where  the  will  recommends  or 
commits  to  one  or  more  the  rights  which"  appertain  to  , 
the  office  of  executor,  although  by  words  of  circumlocu- 
tion, the  effect  is  the  same  as  if  the  appointment  was 
express.® 

§  1218.   No  Particular  Expressions  Required  for  Appointment 
of  Executor  by  Will. 

A  testator  may  expressly  appoint  his  executor  by  a 

statement  in  his  will  that  he  nominates  or  appoints  A 

B as  his  executor  or  as  the  executor  of  his  last  wiU 

and  testament.  However,  no  particular  form  is  required 
in  order  that  a  testator  may  make  such  an  appointment, 
and  the  use  of  the  word  "executor"  is  unnecessary.'^  Any 
language  which  expressly  or  by  fair  intendment  grants 
to  a  person  the  authority  and  duties  of  the  office  will  be 
held  to  be  an  appointment  of  an  executor.®  The  court 
must,  however,  be  able  to  gather  a  testamentary  intent 
that  the  person  named  should  take  charge  of  the  estate, 
collect  the  assets,  liquidate  the  indebtedness,  and  perform 

tors  and  witnesses"  were  written      *196;  Grant  v.  Spann,  34  Miss.  294; 

opposite  the  names  of  the  attest-      in  re  Hill,   102  Mo.  App.  617,   77 

ing  witnesses,  with  no  reference      g  -^  WO, 

in  the  body  of  the  will  in  any  way 

•   J-     ..      ^r,  X  xv       -x  T  Goods  of  Morony,  L.  R.  1  Ir. 

indicating  that  the  witnesses  were 

XI,  t  ■  4.    „        483;  Goods  of  Bradley,  L.  R.  8  Pro. 

to  be  executors  or  m  any  terms  «.vicj,  ^j.  iv.  o  ^  n/. 


linking  the  two   expressions,   did 


Div.  215. 


not  constitute  the  witnesses  exeou-  8  Equitable  Trust  Co.  v.  Cough- 
tors.— Goods   of  Woods,    L.   R.   1  lin,  148  Ky.  789,  147  S.  W.  739;  In 
P.  &  D.  556.  re  Hill's  Estate,  102  Mo.  App.  617, 
6  Williams   Exrs.    (3d   Am.   ed.)  77  S.  W.  110. 
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the  duties  and  possess  the  powers  appertaining  to  the 
office  of  executor.* 

The  expressed  intention  of  the  testator  in  naming  his 
executor  must  govern  the  court,  and  such  intention  should 
not  be  defeated.^"  Where  there  is  some  uncertainty  in 
the  language  employed,  the  intent  of  the  testator  must  be 
sought,  and  slight  expressions  in  his  will  may  suffice  to 
determine  such  intent.^^ 

§  1219.    Constructive  Appointment  of  Executor. 

Although  the  testator  may  in  his  will  make  no  express 
appointment  of  an  executor,  yet  if  therein  he  recommends 
or  commits  to  one  or  more  persons  the  charges  and  duties 
of  an  executor,  or  confers  any  rights  which  belong  to  an 
executor,  it  is  a  constructive  appointment  and  tantamount 
to  an  express  appointment.^^  In  the  absence  of  an  express 
appointment,  authority  given  to  a  trustee,  legatee,  or 
other  person  named  in  the  will,  to  collect  debts  OAving  to 

9  Henfrey  v.  Henfrey,  4  Moore  299,  301,  Lord  Hardwicke  said  that 
P.  C.  C.  33;  In  re  Hill's  Estate,  a  person  named  in  a  will  as  "uni- 
102  Mo.  App.  617,  77  S.  W.  110.  versal  heir"  would  have  to  go  to 

10  State  V.  Holtcamp,  267  Mo.  ^he  ecclesiastical  court  for  the 
412,  185  S.  W.  201.  probate'of  the  will. 

"Although  the  testator  does  not 


11  Smith  V.  Haines,  86  N.  J.  Eq. 
224,  98  Atl.  317;  In  re  Robitscher's 
Estate.  92  Misc.  Rep.  653,  156  N.  Y. 
Supp.  265. 

12  Grant  v.  Spann,  34  Miss.  294. 


in  his  will,  nominate  an  executor 
in  express  terms,  but  confides  the 
execution  of  it  to  persons  whom 
he  denominated  trustees,  confer- 
ring upon  them  the  rights  belong- 
Appointing  a  named  person  to  j^g  jg  executors,  it  amounts  to  a 
hold  and  administer  in  trust  all  constructive  appointment  of  them 
the  testator's  estate  which  the  will  to  that  office;  and  although  called 
stated  was  well  known  to  such  trustees  by  him,  they  are,  also,  ac- 
person,  constituted  him  executor.—  cording  to  the  tenor  of  his  will. 
Goods  of  Way  (1901),  P.  345.  executors."— Myers  v.  Daviess,  10 

In  Androvin  v.  Poilblanc,  3Atk.      B.  Mon.   (49  Ky.)   394. 
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and  pay  off  those  of  the  testator,  is  considered  decisive 
as  an  appointment  according  to  the  tenor  of  such  person 
as  execiitor.^^  No  express  authority  need  be  given  to 
collect  and  pay  the  debts.  It  is  sufficient  if  the  duty  im- 
posed and  authority  given  necessarily  imply  the  right 
to  do  so.^* 

A  person  has  been  held  to  have  been  constructively 
appointed  executor  where  the  testator  willed  he  should 
take  charge  of  his  children  as  guardian,  sell  the  perish- 
able property,  rent  the  house,  and  hire  out  the  negroes.^® 
A  direction  in  the  will  that  the  public  administrator  shall 
"sell  out  all  real  estate  and  personal  estate"  is  an  ap- 
pointment of  him  as  executor.^*  The  words  "I  point  my 
partner  to  settle  my  business,  to  pay  all  my  lawful  debts," 
aptly  describes  the  duties  of  an  executor.^' 

§  1220.   Limited,  Conditional  and  Substitutional  Appointments. 

Different  individuals  may  be  appointed  executors  in 
the  last  will  of  a  decedent,  with  separate  functions,  and 
to  succeed  each  other  in  the  event  that  those  first  named 
shall  die,  become  incapacitated,  or  unwilling  longer  to 
serve,  and  two  persons  may  be  appointed  to  act  for  a 
definite  period  during  the  absence  of  one  appointed  execu- 
tor." 

13  Pry  V.  Leslie,  3  Phillim.  116;      ment. — ^In  re  Walsh's  Estate,  144 
Goods   of  C0oke    (1902),   P.   114;      N.  T.  Supp.  442. 

Fleming  v.  Boiling,  3  Call  (Va.)  75.  jg  g^^^g  ^_  ^^^^^  ^g  ^^^   ^gg 

14  Pickering  v.   Towers,   Ambl. 


16  Baker  v.  Baker,  18  App.  Div. 
(N.  T.)  189,  45  N.  Y.  Supp.  870. 


363;  Grant  t.  Spann,  34  Miss.  294. 
Where  there  was  no  expressed 
designation  of  an  executor  in  the  "  Equitable  Trust  Co.  v.  Cough- 
testator's  will,  it  was  held  that  a  'in,  148  Ky.  789,  147  S.  W.  739. 
legacy  to  a  person  and  her  chll-  1 8  Hill    v.     Tucker,     13     How. 
dren  "for  burial  expenses"   oper-  (U.  S.)  458,  14  L.  Ed.  223;  Kinney 
ated   as    a   constructive    appoint-  v.  Keplinger,  172  111.  449,  50  N.  E. 
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A  testator  may  appoint  different  executors  in  differ- 
ent countries  in  whicli  Ms  effects  may  lie,  or  he  may 
appoint  different  executors  as  to  different  parts  of  his 
estate  in  the  same  country.^'  And  the  appointment 
may  be  made  conditional  upon  the  happening  or  non- 
happening  of  some  contingency.^" 

§  1221.   Testator  May  Delegate  to  Another  the  Right  to  Appoint 
Executor. 

"Within  the  limits  and  the  time  allowed  by  law,  a  testa- 
tor may  commit  the  administration  of  his  estate  and  the 
care  of  his  property  to  such  individuals  or  succession  of 
individuals,  selected  by  himself  or  to  be  designated  by 
others,  as  he  may  desire.  He  may  dispose  of  the  whole 
estate  and  the  naked  custody  and  management  of  it  for 
a  limited  period,  and  the  disposal,  whether  for  a  tempo- 
rary purpose  or  otherwise,  may  be,  except  as  prohibited 
by  statute,  absolute  or  provisional  and  conditional,  or  as 
others  designated  by  him  may  from  time  to  time  direct. 
It  can  not  be  controverted  that  a  testator  may  delegate 
to  another  person  the  right  to  appoint  his  executor.  It  is 
a  practice  recognized  by  the  common  law,  and  is  not  vio- 
lativevof  any  principle  of  public  policy.^^  An  executor  is 

131;  Hartnett  v.  Wandell,  60  N.  Y.  (Del.)   569;   Kinney  v.  Keplinger, 

346,  19  Am.  Rep.  194.  172  111.  449,  50  N.  E.  131;  Wilson 

19  Goods  of  Green,  79  L.  T.  N.  S.  v.  Curtis,  151  Ind.  471,  68  Am.  St. 
738;  Goods  ofWallich/3  Sw.  &  Tr.  Rep.  237,  51  N.  E.  913;  Brown  v. 
423;  Hunter  v.  Bryson,  5  Gill  &  J.  Just,  118  Micli.  678,  77  N.  W.  263; 
(Md.)  483,  25  Am.  Dec.  313.  Hartnett  v.  Wandell,  60  N.  Y.  346, 

20  In  re  Arbib  (1891),  1  Oh.  601;  19  Am.  Rep.  194. 

Knox  V.  Newman,  44  N.  J.  Eq.  309,  Where  the  will  provides  that  ap- 

15  Atl.  415.  pointment  to  the  office  of  executor 

21  In  re  Cringan,  1  Hagg.  Ecc.  In  the  case  of  a  vacancy  shall  be 
548;  Goods  of  Ryder,  2  Sw.  &  Tr.  subject  to  the  approval  of  certain 
127;    State   v.   Rogers,    1   Houst.  persons  interested  in  the  estate. 
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solely  the  creature  of  the  testator,  who  has  the  power 
not  only  to  name  his  executor  directly  in  his  will,  but  he 
may  in  his  will  delegate  to  another  the  right  to  appoint 
an  executor  after  his  death,  the  only  requirement  being, 
as  in  the  case  of  the  appointment  of  an  executor,  that  the 
one  who  may  make  the  appointment  be  identified.^^ 

§  1222.   Right  of  One  Named  as  Executor  in  Will,  to  the 
Appointment. 

The  appointment  of  an  executor  by  a  testator  in  his 
will  is  not  a;bsolute,  since  the  right  of  the  one  named  to 
act  is  restricted  by  statute,^^  and  such  nomination  can  not 
be  final,  since  the  nominee  may  either  accept  the  office  or 
refuse  to  serve.^*  But  if  the  one  named  in  the  will  as 
executor  is  qualified  and  willing  to  act,  the  court  must 
appoint  him  to  the  office.  If  the  nominee  accepts  the 
appointment  under  the  will  and  does  not  waive  his  rights 
by  failing  to  take  the  proper  steps  as  required  by  statute 
for  proving  the  will,^^  the  court  must  after  proper  pro- 
ceedings appoint  him  to  the  office  unless  he  be  shown  to 
be  incompetent  or  disqualified  for  some  legal  cause.  The 
testator  has  the  right  to  gelect  as  executor  of  his  last  will 
any  one  whom  he  may  desire,  and  the  fitness  of  the  one 
selected  by  the  testator  is  pot  a  matter  which  the  court 
can  investigate  except  in  the  cases  where  the  law  has 
specially  so  provided.  If  qualified  and  willing  to  act,  the 
nominee  of  the  testator  must  be  appointed  executor.^* 

the  court  can  not  arbitrarily  make  23  Matter  of  Avery,  45  Misc.  Rep. 

an    appointment   to   fill    sucli   va-  (N.  Y.)  529,  92  N.  Y.  Supp.  974. 

cancy  contrary  to  objections  of  an  24  See,  ante,  §§  1216-1219. 

interested  party. — Cole  v.  Water-  25  See  §§  1189,  1196. 

town,  119  Wis.  133,  96  N.  W.  538.  26  Kidd  v.  Bates,  120  Ala.  79,  74 

22  Bishop    V.    Bishop,    56    Conn.  Am.  St.   Rep.  17i  41   L.  R.  A.  154, 

208,  14  Atl.  808.                             .  23  So.  735;  In  re  Bauquier,  88  Cal. 
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It  has,  however,  beea  held  that  where  conditions  after 
the  death  of  the  testator  had  so  changed  that,  had  he 
anticipated  them,  he  unquestionably  would  have  made  a 
different  choice,  the  court  in  its  discretion  could  refuse 
to  appoint  the  one  named  in  the  testator 's  wlll.^^ 

§  1223.   Acceptance  of  Office  by  Executor  Named  in  Will. 

The  fact  that  one  is  named  in  the  will  of  a  decedefiit  as 
the  executor  thereof  does  not  constitute  the  nominee 
executor,  but  he  must  accept  the  appointment.  The  tes- 
tator's appointee  may  show  his  acceptance  of  the  trust 
by  offering  the  will  for  probate  and  proving  it,^^  or  by 
assuming  such  charge  of  the  affairs  of  the  estate  as  to 
show  his  acceptance.^*  Taking  the  oath  of  office  is  a  clear 
acceptance,***  and  the  performance  by  the  one  named  in 
the  wiU  as  executor  of  any  acts  which  would  render  one 
liable  as  an  executor  de  son  tort,  are  sufficient  to  show 
an  intention  to  take  upon  himself  the  executorship.*^ 

A  trustee  of  an  express  trust  under  a  will  is  distinct 
from  the  executor,  and  it  has  been  held  that  a  trustee  of 
real  estate,  appointed  by  will,,  may  execute  the  trust  at 
any  time,  although  he  may  have  previously  refused  to 

302,  26  Pac.  178,  532 ;  Farmers'  L.  27  In  re  Van  Vleck's  Estate,  123 

&  T.  Co.  V.  Smith,  74  Conn.  625,  Iowa  g*,  98  N.  W.  557. 

51  Atl.    609;    Clark  v.   Patterson,  28  Hanson    v.    Worthington,    12 

■  214  111.  533,  105  Am.  St.  Rep.  127,  Md.    418;    Worth    v.    M'Aden,    21 

73  N.  E.  806 ;  Holladay  v.  HoUaday,  N.  C.  199. 

16  Ore.  147,  19  Pac.  81;  Wortliing-  29  Goods  of  Coates,  78  L.  T.  N.  S. 

ton  V.  Worthlngton's  Exr.,  18  Ky.  820. 

L.  62,  35  S.  W.  113;  Saxe  v.  Saxe,  so  Bowman's  Appeal,  62  Pa.  St. 

119  Wis.  557,  97  N.  W.  187;  Rice  166. 

V.   Tilton,   13  Wyo.   420,   80  Pac  si  Williams  Exrs.  (3d  Am.  ed.) 

828.  •*228,  229. 
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accept  the  trust,  provided  he  has  not  released  the  estate 
or  executed  a  deed  of  disclaimer.*^ 

§  1224.   Renunciation  of  OfSce  by  Executor  Named  in  Will. 

The  one  nominated  as  executor  in  the  testator's  will 
can  not  be  compelled  to  accept  the  office.**  He  may  refuse 
to  accept,  but  such  refusal  can  not  be  in  part  only,  it  must 
be  of  the  whole  office  or  not  at  all.**  The  early  rule  of  the 
common  law  was  that  where  one  of  several  named  as 
executors  in  a  will  renounced  the  office,  such  renunciation 
was  not  binding  on  him  so  long  as  one  or  more  of  his 
co-executors  continued  in  office,  but  he  could  thereafter 
come  in  and  administer,  and  if  he  survived  the  acting 
executor  or  his  removal,  he  could  retract  his  renunciation 
and  assume  the  executorship  at  any  time  before  letters 
of  administration  with  the  wiU  annexed  were  granted. 
This  rule  was  to  an  extent  changed  by  the  statute  of 
20  and  21  Vict.,  ch.  77,  §•^79,  and  the  general  rule  now  is 
that  if  one  of  several  named  as  executors  in  the  will 
renounces  the  office  and  the  others  are  appointed,  the  jur- 
isdiction of  the  probate  court  for  the  appointment  of 
executors  named  in  the  will  is  thereby  exhausted  and  a 
subsequent  petition  by  the  executor  who  renounced  his 
office  can  not  be  entertained.*^ 

One  named  as  executor  who  has  renounced  the  office, 
as  a  general  rule  may  retract  his  renunciation  at  any 

32  Judson  V.  Gibbons,  5  Wend.  83  See  §§  1188, 1189,  as  to  duty  of 

(N.  Y.)  224.  producing  ttie  will  for  probate  and 

As   to  the  distinction  between  fxm&  within  which  it  should  be  so 

an  executor  as  such  and  a  trustee,  produced 


see  Toronto  General  Trust  Go.  v. 
Chicago,  B.  &  Q.  R.  Co.,  123  N.  T. 
37,  25  N.  E.  198;   Garner  v.  Dow-  ssBriggs   v.    Probate    Court   of 


84Paule  V.  Moodie,  2  Roll.  132. 

ssBriggs   V.    Probate    Court   of 
ling,  11  Heisk.  (58  Tenn.)  48.  Westerly,  23  R.  I.  125,  50  Atl.  335. 
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time  before  letters  have  been  granted  to  co-executors 
or  letters  of  administration  with  the  will  annexed  have 
been  issued ;  or  where  one  of  several  co-executors  has  re- 
nounced and  letters  have  issued  to  others,  such  executor 
may  after  the  death  of  all  the  executors  retract  his 
renunciation;  but  where  the  sole  executor  or  all  the 
executors  named  have  renounced  and  letters  of  admin- 
istration with  the  will  annexed  have  issued,  no  renuncia- 
tion will  be  allowed  during  the  life  of  the  administrator.^" 
But  even  though  one  named  as  executor  desires  to  retract 
his  renunciation  before  letters  have  been  granted  to  any 
one,  it  is  said  that  good  cause  for  such  renunciation 
should  be  shown.^''^  A  retraction  has  been  held  properly 
denied  where  the  estate  was  large  and  complicated  and 
the  one  requesting  the  retraction  was  aged  and  infirm.^^ 

§  1225.   After  Acceptance,  Executor  Can  Not  Resign  Except 
With.  Sanction  of  Court. 

At  common  law  an  executor  or  administrator,  having 
once  entered  upon  the  performance  of  the  duties  of  his 
office,  had  no  right  at  'his  own  desire  and  for  his  own 
convenience  to  renounce  the  trust.^®  In  most  jurisdictions 

36  Taylor  V.  TIbbatts,  13  B.  Mon.  39  Parten's  Case,  1  Mod.  213; 
(52  Ky.)  177;  Robertson  v.  Mo-  In  re  Stevens  (Cooke  v.  Stevens) 
Geoch,  11  Paige  (N.  Y.)  640;  (1897),  1  Ch.  422;  In  re  Dallas 
Staunton  V.  Parker,  19  Hun  (N.Y.)  (1904),  2  Ch.  385;  Driver  v.  Rid- 
60;  Codding  v.  Newman,  3  T.  &  0.  die,  8  Port.  (Ala.)  343;  Haynes  v. 
(N.  Y.)  364;  affirmed  63  N.  Y.  639;  Meeks,  10  Cal.  110;  Hanson  v. 
Davis  v.'Inscoe,  84  N.  C.  396.  Worthington,  12  Md.  418;  Sears  v. 

37  Good^  of  Gill,  L.  R.  3  P.  &  D.  Dillingham,  12  Mass.  358;  Rumrill 
113;  Goods  of  Morant,  L.  R.  3  P.  v.  First  Nat.  Bank,  28  Minn.  202, 
&  D.  151;  Estate  of  Baier,  2  How.  9  N.  W.  202;  Flinn  v.  Chase,  4 
Pr.  N.  S.  (N.  Y.)  323.  Denio    (N.    Y.)    85;    Mclntyre    v. 

38  Matter  of  Cornell,  17  Misc.  Proctor,  145  N.  C.  288,  13  L.  R.  A. 
Rep.  468,  41  N.  Y.  Supp.  255.  (N.  S.)  438,  59  S.  E.  39;  Ramp  v. 
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statutes  have  been  enacted  authorizing  the  court  having 
probate  jurisdiction  to  revoke  letters  testamentary  or  of 
administration  for  various  causes,  and  the  effect  of  per- 
mitting an  executor  or  administrator  to  resign  and 
appointing  his  successor  is  practically  a  removal  or  revo- 
cation of  letters.*"  But  independently  of  statute  it  is 
held  that  the  court  may  permit  an  executor  or  adminis- 
trator to  resign  even  though  there  be  no  cause  for  his 
removal,  in  those  cases  where  he  has  not  taken  actual 
possession  of  the  assets  of  the  estate  or  has  intermeddled 
with  the  affairs  of  the  state  even  though  he  may  have 
proved  the  will  or  have  qualified  for  the  office.*^  It  is 
held  that  the  court  should  not  permit  the  resignation  of 
an  executor  or  administrator  after  he  has  qualified 
unless  it  has  been  shown  that  he  has  not  taken  possession 
of  any  of  the  assets  of  the  estate.*^ 

§  1226.   Maimer  in  Which  Executor  May  Renounce  Oflace. 

The  early  rule  in  England  was  that  the  renunciation 
of  office  by  one  named  as  executor  in  the  last  will  of  a 
testator  had  to  be  entered  and  recorded  in  the  spiritual 
court.**  In  some  jurisdictions  of  the  United  States  it  is 

McDaniel,  12  Ore.  108,  6  Pac.  456;  212;     Jackson    v.    Whitehead,     3 

Chapman  v.  Charleston,  30  S.  C.  Phillim.   577;    Mitchell  v.  Adams, 

549,  3  L.   R.  A.  311,  9  S.  EJ.  591;  23  N.  C.  298;    Sawyer  v.  Dozier's 

Sitzman  v.  Pacquette,  13  Wis.  291.  Heirs,  27  N.  C.  97. 

40  Marsh  v.  People,  15  111.  284;  42  Buckley's  Case,  1  Browne 
Thayer  v.  Homer,  11  Meto.  (52  (Pa.)  289;  Haigood  v.  Wells,  1 
Mass.)  104;  Trunjhle  v.  Williams,  Hill  Eq.  (S.  C.)  59;  Chapman  v. 
18  Neb.  144,  24  N.  W.  716;  Tulhurt  Charleston,  30  S.  C.  549,  3  L.  R.  A. 
V.  Hollar,  102  N.  C.  406,  9  S.  E.  311,  9  S.  E.  591. 

430;   Ramp  v.  McDaniel,  12  Ore.  43  Long  v.  Symes,  3  Hagg.  776; 

108,  6  Pac.  456.  Williams  Exrs.  (3d  Am.  ed.)  *23]. 

41  Meek  v.  Curtiss,  1  Hagg.  Ecc.  Under  the  statutes  of  21  Hen. 
127;  Panchard  v.  Weger,  1  Phillim.  VIII,  ch.  5,  §  8,  and  of  55  Geo.  Ill, 
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necessary  to  filp  a  written  renunciation  in  the  proper 
court  or  to  have  a  record  of  the  same  entered  therein,** 
but  the  provisions  of  the  statutes  generally  refer  to  the 
manner  in  which  an  acting  executor  or  administrator 
may  resign.*^  In  many  jurisdictions,  prior  to  the  issu- 
ance of  letters,  the  one  named  as  executor  may  renounce 
the  office  by  failing  to  prove  the  will  or  appear,***  and 
renunciation  may  also  be  shown  by  matters  or  conduct 
out  of  COUPt.*'' 


ch.  184,  §  37,  the  ordinary  could 
cite  the  one  named  as  executor  to 
appear  and  prove  or  refuse  the 
testament,  and  he  suffered  penal- 
ties for  refusal. 

44  Newton  v.  Cocke,  10  Ark.  169; 
Stebbins  v.  Lathrop,  4  Pick. 
(Mass.)  33;  Bowman's  Appeal,  62 
Pa.  St.  166. 

45  Ala.  Code  (1907),  §2576;  Cal. 
Code  Civ,  Pro..  §  1427;  -2  Ga.  Civ. 


Code  (1895),  §§3515,  3516;  Ken- 
tucky, Warfield  v.  Brand,  13  Bush 
(Ky.)  77;  N.  Y.  Code  Civ.  Pro., 
§§  2689,  2690;  Tenn.  Code,  §§  3973, 
3974. 

46  See  §§  1188,  1189. 

4T  Estate  of  Keane,  56  Cal.  407 
Solomon  v.  Wlxon,  27  Conn.  520 
Pollard    V.    Mohler,    55    Md.    284 
Thornton    v.    Winston,    4    Leigh 
(Va.)   152. 
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§  1227.   When  Administratot  With  Will  Annexed  May  Be  Ap- 
pointed. 

A  decedent  may  leave  a  will  wherein  no  executor  is 
named,  or  lie  may  appoint  an  executor  therein  but  the 
appointment  fail  because  of  the  appointee's  death  before 
that  of  the  testator  or  before  he  has  proved  the  will,  or 
because  the  appointee  refuses  to  act,  or  because  the  ap- 
pointee is  incompetent  to  act.  In  such  cases  the  decedent 
dies  quasi  intestate.  Also  the  executor  named  in  the  will 
may  prove  the  same  but  die  intestate  before  he  has  com- 
pleted the  administration  of  thei  testator's  estate.  In 
all  such  cases  letters  of  administration  must  be  granted 
to  one  who  is  properly  designated  as  the  administrator 
with  the  will  annexed.  In  the  instance  last  mentioned,  the 
one  who  completes  the  administration,  is  known  as  an  ad- 
ministrator de  bonis  non.  The  office  of  administrator 
with  the  will  annexed  is  practically  the  same  as  that  of 
executor,  the  proof  of  the  will  in  all  cases  being  the  same.^ 

1  Williams  Exrs.   (3d  Am.  ed.)      Estate  of  Bonyssou,  1  Cal.  App. 
*380;  Stebbins  v.  Lathrop,  4  Pick.      657,  658,  82  Pac.  1066. 
(21  Mass.)  33;  Leavitt  v.  Leavitt.         Under  the  Washington  statute 

^^  -»»  .^  .i,  nn,.    T-,1,.  i.i.  providing  that  the  title  to  lands 

65  N.  H.  102,  18  Atl.  920;  Elliott  V.      " ^       ^    \,     .     ^  „ 

of  a  decedent  shall  Test  immedi- 
Blue,  74  W.  Va.  209,  81  S.  B.  982.  ^^^jy  ^^  j^.^  ^^^^  ^  j^.^  j^^.^^  „^ 

Where  an  executor  has  become  devisees  subject  to  his  debts,  but 

incapacitated    through    illness,    a  that  the  real  estate  shall  not  be 

grant  of  admmistration  with  the  liable  for  the  decedent's  debts  un- 

vrill  annexed  may  be  made  to  a  less  administration  is  had  within 

residuary  legatee  for  life  for  the      ^'^  y^^''^'  "  ^^  ^^^  unnecessary 

to  administer  the  estate  of  a  non- 


use  and  benefit  of  the  executor 
until  his  recovery. — In  re  Pon- 
sonby  (1895),  P.  D.  287. 


resident  decedent  more  than  six 

years  after  his  death,  where  he 

left  no  personal  property,  but  only 

If  the  will  is  denied  probate,  the      real   estate,   within   the   state   of 

court  can  not  appoint  an  admin-      Washington. — Murphy  v.  Murphy, 

istrator  with  the  will  annexed.—     42  Wash.  142,  84  Pac.  646. 


1900  COMMENTARIES    ON    THE    LAW    OF    WILLS. 

In  Louisiana  he  is  called  a  dative  exectttor  and  is  ap- 
pointed in  case  the  executors  named  in  the  wUl  have 
failed  to  qualify  and  the  interest  of  the  legatees  require 
a  representative.* 

The  appointment  of  an  administrator  with  the  wUl  an- 
nexed is  not  necessarily  void  merely  because  an  executor 
had  previously  been  qualified  and  letters  testamentary 
had  issued  to  him.  There  is  no  inconsistency  between 
the  two  representations  of  the  same  estate,  one  succeed- 
ing the  oiher,  though  the  first  representative  be  not  yet 
dead.  But  where  it  is  shown  that  the  previous  executor 
had  not  vacated  nor  been  removed  from  the  office  when 
the  administrator  with  the  will  annexed  was  appointed, 
then  the  latter  appointment  is  void.^ 

"Where  the  administration  of  an  estate  has  become  va- 
cant by  reason  of  the  revocation  of  letters  testamentary 
and  the  estate  is  not  fully  administered,  it  is  the  duty  of, 
the  court  to  appoint  an  administrator  with  the  will  an- 
nexed, and  the  fact  that  an  heir  has  parted  with  his  in- 
terest under  the  will  is  not  a  ground  for  the  court  to  re- 
fuse to  make  such  appointment.* 

§1228.  Statutes  Providing  That  Letters  of  Administration 
With  Will  Annexed  Shall  Issue  as  in  Case  of  In- 
testacy. 

The  statutes  of  the  various  states  usually  provide  in 
what  instances  letters  of  administration  with  the  will 
annexed  shall  issue,  and  the  particular  statute  of  each 
jurisdiction  must  be  consulted.  For  example,  the  code  in 

2  Succession  of  Rice,  21  La.  Ann.         4  Estate  of  Plna,  112  CaL  14,  16, 
614.  44  Pac.  332;  Estate  of  Strong,  119 

3  Printup  v.  Fatten,  91  Ga.  422,  Cal.  663,  667,  51  Pac.  1078. 
18  S.  E.  311. 
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California  provides  that  "  if  no  executor  is  named:  in  the 
will,  or  if  the  sole  executor  or  all  the  executors  therein 
named  are  dead,  or  incompetent,  or  renounce,  or  fail  to 
apply  for  letters  or  to  appear  and  qualify,  letters  with 
the  will  annexed  must  be  issued  as  designated  and  pro- 
vided for  in  granting  of  letters  in  case  of  intestacy."^ 

Where  the  legislative  direction  is  that  letters  of  admin- 
istration with  the  will  annexed  shall  issue  to  those  en- 
titled as  in  case  of  intestacy,  there  are  generally  two 
statutes  to  be  considered;  first,  the  statute  containing 
the  direction  and,  second,  the  statute  prescribing  the 
order  of  preference  in  case  of  intestacy.  The  statute 
containing  the  direction  may,  as  did  the  statute  of  Cali- 
fornia prior  to  1907,  contain  a  direction  providing  only 
that  "if  the  sole  executor  or  all  the  executors  are  incom- 
,  petent,  or  renounce,  or  fail  to  apply  for  letters,  or  to  ap- 
pear and  qualify,  letters  of  administration,  with  the  will 
annexed,  must  issue  as  is  designated  and  provided  for 
in  the  grant  of  letters  in  cases  of  intestacy."®  The 
present  section,  being  an  amendment  of  the  above  and 
inserted  as  a  new  section,  is  quoted  in  the  preceding  para- 
graph. It  will  be  noted  that  the  amendment  adds  the  pro- 
viso^ not  contained  in  the  original  section,  viz.,  "if  no 
executor  is  named  in  the  will."  The  statute  prior  to  the 
amendment  did  not  apply  to  a  case  wherein  the  testator 
left  a  will  but  failed  to  nominate  an  exectitor,  its  pro- 
visions covering  only  those  cases  where  an  executor  had 
been  named.''  It  is  therefore  important  that  the  wording 
of  any  statute  in  question  be  particularly  noted. 

B  Cal.    Code    Civ.   Pro.,    §  1350a,  6  Last  clause  of  Cal.  Code  Civ. 

amendment  of  1907;  In  re  Garber,  Pro.,   §  1350,  prior  to  amendment 

74  Cal.  338,  16  Fac.  233.    See,  Rlso,  of  1907. 

Jordan  v.  Ball,  44  Miss.  194.  7  Estate  of  Barton,  52  CaL  538; 
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The  statute  naming  the  order  in  which  persons  may  be 
entitled  to  letters  of  administration  in  case  of  intes- 
tacy, or  some  other  enactment  which  must  be  read  with 
it,  may  provide  that  preference  is  extended  only  to  those 
who  are  entitled  to  succeed  to  the  personal  estate  of  the 
decedent.^  Such  a  statute  must  be  read  in  conjunction 
with  the  enactment  which  provides  for  letters  of  adminis- 
tration with  the  will  annexed  as  in  case  of  intestacy. 
If  the  statute  stating  the  order  of  preference  in  case  of 
intestacy  provides  that  only  those  entitled  to  succeed 
to  the  decedent's  personal  estate  are  entitled  to  letters 
of  administration,  the  next  of  kin  of  a  decedent  testator 
who  take  nothing  under  his  will  have  no  right  of  prefer- 
ence as  against  those  interested  under  the  will,  although 
strangers,  the  next  of  kin  being  cut  off  by  the  provision 
that  they  must  succeed  to  the  personal  property  of  the 
decedent.^  "Where  the  conditions  are  within  the  wording 
of  the  statutes,  the  law  will  enforce  its  choice  in  the  ap- 
pointment of  an  administrator  with  the  will  annexed.^" 

Estate  of  Von  Buncken,  120  Cal.  son  "not  interested  in  the  will." — 

343,  52  Pac.  819.  Estate  of  Meier,  165  Cal.  456,  Ann. 

8  Cal.  Code  Civ.  Pro.,  §  1365;  In  Cas.  1914D,  121,  48  L.  R.  A.  (N.  S.) 
re  Owen's  Estate,  32  Utah  469,  91  858,  132  Pac.  764. 

Pac.  283.  10  Estate  of  Brundage,  14i  Cal. 

9  Estate  of  Crites,  155  Cal.  392,  538,  75  Pac.  175;  Estate  of  Mun- 
101  Pac.  316;  Estate  of  Winbigler,  roe,  161  Cal.  10,  Ann.  Cas.  1913B, 
166  Cal.  434,  137  Pac.  1.  1161,  118  Pac.  242;  Rice  v.Tilton, 

The  Code  of  Civil  Procedure  of  13  Wyo.  420,  80  Pac.  828. 
California,  §§  1322,  1323,  allows  a  In  some  jurisdictions  it  is  pro- 
foreign  will  to  he  presented  by  vided  by  statute,  where  one  named 
the  executor  or  any  one  interested  as  executor  has  failed  or  refused 
in  the  estate,  the  last  including  to  qualify,  administration  of  the 
any  devisee  or  legatee,  or  his  as-  estate  with  the  will  annexed  may 
signee,  and  such  have  a  prior  be  granted  to  such  person  as 
right  to  administration  with  the  would  have  been  entitled  to  the 
will  annexed  to  that  of  any  per-  same  if  the  testator  had  died  in- 
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Under  many  statutes  preference  in  the  appointment  of 
administrator  is  given  to  males  over  females,  but  in  New 
York  this  restriction  does  not  apply  to  letters  of  admin- 
istration with  the  wiU  annexed.^^ 

§  1229.   Right  of  Residuary  Legatee  to  Letters  of  x^dmiuistra- 
tion  With  Will  Annexed. 

The  statute  of  21  Henry  VIII,  eh.  5,  provided  for  the 
right  of  priority  to  letters  of  administration  of  the  estate 
of  intestates  only,  and  where  the  decedent  left  a  will,  the 
ecclesiastical  court  considered  those  who  had  the  great- 
est interest  in  the  effects  of  the  deceased  as  most  entitled 
to  administration  with  the  will  annexed.  Where  one  dies 
intestate,  the  one  entitled  to  succeed  to  the  largest  por- 
tion of  the  decedent's  estate  should  naturally  have  a 
prior  right  to  letters  of  administration,  but  where  the 
testator  by  his  will  prefers  another  to  his  next  of  kin  by 
disposing  of  the  residue  of  his  property  to  such  other, 
the  interest  of  the  residuary  legatee  is  such  as  to  demand 
that  he  have  the  better  right  to  letters  of  administration 
with  the  will  annexed.^^  This  is  the  general  rule  except  as 
modified  by  statute.^* 

testate.— Finch    v.    Houghton,    19  12  Williams  Exrs.   (3d  Am.  ed.l 

Wis.  149.  •*380,  381. 

In  some  jurisdictions  in  the  Where  one  is  entitled  to  a  grant 
granting  of  letters  of  adminlstra-  of  a  leasehold  of  which  the  testa- 
tion with  the  will  annexed,  the  tor  was  trustee  for  him,  a  grant 
surviving  hushand  or  wife  is  first  of  letters  of  administration  with 
entitled  to  be  appointed. — L.ong  v.  the  will  annexed,  limited  to  the 
Huggins,  72  Ga.  776;  Code  of  N.  C,  particular  leasehold,  will  he  issued 
§  2166.  to  the  applicant  or  his  nominee. — 

11  In  re  Wood's  Estate,  17  N.  Y.  Goods  of  Butler  (1898),  P.  D.  9. 
Supp.   354.     See,  also,  Cal.  Code  i3  Goods  of  Scarborough,  6  Jur. 

Civ.  Pro.,  §  1366.  N.  S.  1166;  Goods  of  Shepheard, 


1904 


COMMENTABIES   ON   THE  LAW   OF   WILLS. 


The  rule  prevailing  in  some  jurisdictions  is  that  when- 
ever a  person  has  left  a  will  and  omitted  to  appoint  an 
executor,  or  the  person  appointed  has  refused  to  or  can 
not  qualify,  the  court  may  in  its  discretion  appoint  any 
proper  person  administrator  with  the  will  annexed.  In 
the  exercise  of  this  discretion  the  court  will-  usually 
appoint  the  residuary  legatee  or  some  other  person  in- 
terested in  the  estate,  the  object  being  to  secure  a  faith- 
ful administration  of  the  office;^*  and  where  it  is  discre- 
tionary with  the  court  to  grant  administration  to  either 
of  two  claimants,  that  is  in  cases  where  the  selection  is 
Tincontrolled  by  the  statute,  preference  will  be  given, 
other  things  being  equal,  to  the  claimant  who  has  the 
greatest  interest  in  the  effects  to  be  administered,  gener- 
ally the  residuary  legatee.^^ 


41  L.  T.  N.  S.  530;  Goods  of  Whis- 
ton,  2  Sev.  &  Tr.  318;  Goods  of 
Pryse  (1904),  P.  D.  301;  Matter  of 
Kirkpatrick,  22  N.  J.  Eq.  463; 
Woodruff  V.  Snoover  (N.  J.),  45 
Atr.  980;  In  re  Clute's  Estate,  37 
Misc.  Rep.  710,  76  N.  Y.  Supp.  456; 
Estate  of  Padelford,  189  Pa.  St. 
634,  42  Atl.  287;  Suttle  v.  Turner, 
53  N.  C.  403. 

14  Suttle  V.  Turner,  53  N.  C.  403. 

Where  the  testatrix  hid  been  de- 
serted by  her  husband  fifteen 
years  prior  to  her  death  and  had 
never  heard  from  him  after  the 
desertion,  letters  may  be  granted 
to  a  son  who  by  the  will  was 
named  trustee  and  manager  of 
practically  the  whole  estate,  with- 
out attempting  to  cite  the  hus- 
band.— In  re  Shoosmith  (1894), 
P.  D.  23. 


After  the  determination  of  the 
question  as  to  whether  or  not  an 
administrator  with  the  will  an- 
nexed should  be  appointed,  the 
next  of  kin  and  the  devisees 
should  have  an  opportunity  to 
elect  whether  they  will  take  out 
administration  or  yield  it  to  the 
creditors. — Stebbins  v.  Lathrop,  4 
Pick.  (21  Mass.)   33. 

The  beneficiary  heirs  are  first 
entitled  to  be  appointed  in  some 
jurisdictions. — Girod's  Heirs  and 
Legatees  v.  Girod's  Exrs.,  18  La. 
394. 

15  Tucker  v.  Westgarth,  2  Ad- 
dams  352;  Goods  of  Pile,  2  Sw.  & 
Tr.  628;  Goods  of  Homan,  9  Pro. 
Div.  61;  Long  v.  Huggins,  72  Ga. 
776;  Woodruff  v.  Snoover  (N.  J.), 
45  Atl.  980;  Estate  of  Morgan,  8 
Civ.  Pro.  Rep.  (N.  Y.)  77;  Matter 
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Although  it  may  be  provided  by  statute  that  the  residii- 
ary  legatee,  if  qualified  to  act,  has  the  prior  right  to  let- 
ters of  administration  with  the  will  annexed,  yet  where 
none  of  the  beneficiaries  are  strictly  residuary  legatees 
and  therefore  entitled  to  preference  under  the  statute,  but 
are  general  legatees,, they  must  be  classed  together  and 
are  equally  entitled  to  be  appointed.  In  his  discretion  the 
Surrogate  may  lawfully  issue  letters  to  any  one  entitled 
thereto  without  citing  the  others  having  only  equal 
claims.^"  Where  the  testator  devises  his  whole  estate  and 
there  are  no  distributees  within  the  meaning  of  the  stat- 
ute, the  probate  court,  in  granting  administration  with 
the  wiU  annexed,  may  in  its  discretion  appoint  others  not 
designated  by  the  statute.^^ 

§1230.   The  Same  Subject:  Right  of  Executor  of  Deceased 
Residuary  Legatee. 

The  early  rule  was,  and  the  one  stiU  largely  prevailing 
except  where  abrogated  by  statute  is,  that  where  a  re- 
siduary legatee  survived  the  testator  but  thereafter  died 
leaving  a  wiU  wherein  he  appointed  his  executor,  the  per- 
sonal representative  of  such  decedent  had  the  same  right 
to  administration  with  the  will  annexed  of  the  estate  of 

of  Clute,   37  Misc.  Rep.    (N.  Y.)  whom  the  decree  directed  that  the 

710,  76  N.  Y.  Supp.  456;  Matter  of  letters   issue  jointly   are   not   en- 

Goggln,  43  Misc.  Rep.  (N.  Y.)  233,  titled    to   have    letters    issued    to 

88  N.  Y.  Supp.   557;   Thornton  v.  them. — In    re    Faile's    Estate,    89 

Winston,  4  Leigh   (Va.)   152.  Misc.  Rep..  682,   152   N.  Y.   Supp. 

Where  letters  were  directed  to  463. 

be  issued  to  three  persons  jointly,  i6  In  re  Wood's  Estate,  17  N.  Y. 

one  of  whom  was  a  residuary  lega-  Supp.  354;  In  re  Treadwell's  Es- 

tee  and  the  others  had  no  interest  tate,  37  Misc.  Rep.  584,  75  N.  Y. 

in  the  estate,  upon  the  death  of  Supp.  1058;  N.  Y.  Code  Civ.  Pro., 

the  residuary  legatee  before  the  §  2640. 

issuance  of  letters,  the  persons  to  17  Jordan  v.  Ball,  44  Miss.  194. 
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the  first,  decedent  as  had  the  residuary  legatee.**  This 
rule,  however,  did  not  prevail  where  such  residuary  lega- 
tee was  a  trustee  only,  the  practice  being  to  grant  letters 
of  administration  with  the  will  annexed,  not  to  the  rep- 
resentative of  the  deceased  trustee,  but  to  the  one  having 
the  beneficial  interest  under  the  trust.*® 

In  some  jurisdictions  this  rule  is  covered  by  statute 
and  in  granting  letters  of  administration  with  the  will 
annexed,  the  court  must  give  preference  to  the  residuary 
legatee,  if  he  be  qualified  to  act,^"  and  upon  the  death  of 
the  residuary  legatee  his  right  to  administer  passes  to  his 
personal  representative.^*  In  New  York,  however,  under 
the  statute,  it  held  that  letters  can  not  be  granted  to  the 
personal  representative  of  the  residuary  legatee  who  sur- 
vives the  testator  and  dies  before  the  will  is  admitted  to 
probate,  but  the  next  of  kin  are  preferred  in  such  a  case.^^ 

isWetdrill  V.  Wright,  2  PhilUm.  Eq.  463;  Suttle  v.  Turner,  53  N.  C. 
243;  Jones  v.  Beytogh,  3  PMUim.  403;  Hendren  v.  Colgln,  4  Munf. 
635;  Isted  v.  Stanley,  3  Dyer  372a;  (Va.)  231. 
Sidebottom  v.  Sidebottom,  L.  R.  2 
P.  &  D.  365;  Woodruff  v.  Snoover 
(N.  J.),  45  Atl.  980;  Cutchin  v. 
Wilkinson,  1  Call  (Va.)  231;  1  Wil- 
liams Exrs.  *383.  "*°*"-  '^^®  practice  goes  along 
.  19  Hutchinson  v.  Lambert,  3  Ad-  """^  *^^'  preference."-Atkinson 
dams  27  ^'  ^^'"^rd,  2  Phlllim.  316,  quoted 
20  N.  Y.  Code  Civ.  Pro.,  §2640;  ^'^  ^*"  "^  Kirkpatrick,  22  N.  J. 
In  re  Clute's  Estate,  37  Misc.  Rep.  ^'^-  ^^^■ 

710,  76  N.  Y.  Supp.  456;   Pa.  Act         21  In    re   Booraem's    Estate,    55 

of  March  15,  1832,  P.  L.  140,  §  22,  N.  J.  Eq.  769,  37  Atl.  727;  Wood- 

Purdon's  Dig.  578,  pi.  42;  Estate  of  ruff  v.  Snoover  (N.  J.),  45  Atl.  980. 
Padelford,  189  Pa.  St.  634,  42  Atl.         22  In  re  Brown's  Estate,  11  N.  Y. 

287;  Will  of  Kirkpatrick,  22  N.  J.  Supp.  785. 


"The  residuary  legatee  is  the 
testator's  choice;  he  is  the  next 
person  in  his  election  to  the  exec- 
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§  1231.   Bight  of  Executor  of  Deceased  Executor  to  Eepresent 
First  Testator. 

The  common  law  rule  is  that  in  the  event  of  the  death 
of  the  sole  executor  leaving  a  will  appointing  an  executor 
who  is  competent  to  and  does  qualify  and  act  as  such,  the 
executor  of  the  deceased  executor  is  to  all  intents  and 
purposes  the  representative  of  the  first  testator.  The  rea- 
son of  the  rule  is  that  the  power  of  an  executor  is  founded 
upon  special  confidence  and  actual  appointment  by  the  de- 
ceased, and  therefore  the  first  executor  is  allowed  to 
transmit  that  power  to  another  in  whom  he  has  equal 
confidence.  The  rule  therefore  applies  only  to  the  execu- 
tor of  a  sole  executor,  not  to  the  administrator  of  an 
executor  or  the  executor  of  an  administrator.^*  Where 
several  co-executors  are  appointed,  the  executor  of  one 
of  them  who  dies  leaving  one  or  more  of  his  co-executors 
living,  does  not  become  associated  with  the  surviving 
executors  of  the  first  testator,  but  the  right  remains  solely 
in  the  survivors.^*  Likewise,  where  several  co-executors 
are  named  in  the  will  of  the  testator  and  all  renounce 
except  one  who  qualifies,  upon  the  death  of  the  one  so 
qualifying  his  executor  does  not  become  the  representa- 
tive of  the  first  testator  if  any  of  the  executors  named 
in  the  will  of  the  first  testator  still  survive.^^  And  if 
the  one  appointed  in  the  testator's  will  as  executor  dies 
before  proving  the  will,  the  executorship  is  not  trans- 
mitted to  his  executor,  and  an  administrator  with  the  will 
annexed  must  be  appointed.^®   The  rule  of  the  common 

23  Bl.  Com.  *506;  Bacon's  Abr.,         24  Goods  of  Smith,  3  Curt.  31. 
tit.  Exrs.  and  Admrs.  B,  2;  Wank-         25  Arnold  v.  Blencowe,  1  Cox  Bq. 

ford  V.  Wankford.  1  Salk.  299,  308;  426. 

Ikelheimer  v.  Chapman's  Admrs.,         26  Isted  .v.  Stanley,  3  Dyer  372a; 

32  Ala.  676.  Hayton  v.  Wolfe,  Cro.  Jao.  614; 
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law  is  still  tlie  general  rule  in  England.*^  In  tlie  United 
States  the  rule  has  been  changed  by  statute  in  some  jur- 
isdictions,^* otherwise  it  is  generally  recognized.*' 

§  1232.   Right  of  Nominees  to  Letters  of  Administration  With 
Will  Annexed. 

Under  the  statute  of  20  and  21  Vict,  ch.  77,  sec.  73, 
where  a  decedent  failed  to  appoint  an  executor  in  his  will, 
or  the  appointee  was  unable  or  refused  to  act  or  resided 
out  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
the  court,  under  special  circv/mstances,  was  not  obliged 
to  grant  administration  according  to  the  rights  of  priority 
which  would  have  prevailed  had  not  the  above  act  been 
passed.  It  became  the  practice  under  this  statute  to  ap- 
point the  nominee  of  the  person  named  as  executor.*" 

Where  a  testator  fails  to  name  an  executor  in  his  will 
or  the  one  named  is  incompetent  or  refuses  to  act,  the 
rule  in  the  United  States  is  not  uniform  as  to  the  right 
to  nominate  the  administrator  with  the  will  annexed. 
Much  depends  on  the  particular  wording  of  the  statute.** 
Where  the  provision  of  the  law  is  that  letters  of  admin- 
istration with  the  will  annexed  must  be  granted  as  in  the 

Wankford   v.   Wankford,   1    Salk.  93 ;  Matter  of  Moehring,  154  N.  Y. 

299,  308.  423,  48  N.  E.  818;  Grimes  v.  Penn- 

2T  Goods  of  Grant,  L.  R.  1  Pro.  sylvania  R.  Co.,  189  Pa.  St  619,  69 

Div.   435;    Goods  of  Reid    (1896),  Am.  St.  Rep.  830,  42  Atl.  303;  Reed 

P.  D.  129.  V.  Wilson,  73  Wis.  497,  41  N.  W. 

zsikelheimer    v.    Chapman's  716. 

Admrs.,  32  Ala.  676;  Chevassus  v.  29  Hart's  Exr.  v.  Smith,  20  Fla. 

Burr,    134    Cal.    434;    Appeal    of  58;  Jepson  v.  Martin,  116  Ga.  772, 

Chamberlain,  70  Conn.  363,  39  Atl.  43  S.  E.  75;  Annin's  Exrs.  v.  Van- 

734;  Kinney  v.  Keplinger,  172  111.  doren's  Admr.,  14  N.  J.  Eq.  135. 

449,  50  N.  E.  131;  Foster  v.  Bailey,  so  See  §  1198. 

157  Mass.  160,  31  N.  E.  771;  Robins  8i  See  §  1228. 
T.  Burridge,  128  Mich.  25,  87  N.  W. 
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case  of  intestacy,  reference  must  be  had  to  the  statute 
regarding  intestacy  as  to  the  right  of  nomination.  Such 
right  of  nomination  is  sometimes  limited  to  the  surviving 
husband  and  wife  of  the  decedent,  as  in  California,^^  but 
if  the  surviving  husband  or  wife  is  not  interested  under 
the  will,  the  section  does  not  apply.'*  Generally  the  right 
to  nominate  the  administrator  of  the  estate  of  a  decedent, 
where  allowed,  is  limited  to  those  who  are  entitled  to  suc- 
ceed to  the  estate,  and  the  right  may  be,  exercised  by  one 
not  first  in  order  of  preference  only  after  those  having 
a  prior  right  have  failed  or  refused  to  act.** 

§  1233.    The  Same  Subject. 

The  statutory  provision  that  administration  may  be 
granted  to  one  or  more  competent  persons,  although 
not  otherwise  entitled  to  the  same,  with  the  consent  of 
the  person  entitled  thereto,  has  been  held  to  apply  to 
cases  of  administration  with  the  will  annexed.*^  Thus  it 
has  been  held  that  one  having  the  prior  right  to  adminis- 
tration with  the  will  annexed  may  transfer  that  right  by 
appointment;**  and  inasmuch  as  the  power  of  appoint- 

32  Cal.  Code  Civ.  Pro.,  §  1365.  35  Estate  of  Morgan,  8  Civ.  Pro. 

The  nominee  of  an  executor  who      ^®P"  ^^'  ^"^    ' '• 
Is    incompetent   or    who    fails    to  *«  kittle  v.  Berry,  94  N.  C.  433; 

In  re   Meyers,   113   N.  C.   545,   18 


apply  for  letters  testamentary,  is 
not  entitled  to  letters  of  adminis- 
tration with  the  will  annexed,  as 


S.  E.  689. 
The   nominee   of  the   surviving 

wife  is  entitled  to  letters  of  admin- 
against  those  interested  in  the  igt^ation  with  the  will  annexed  in 
will,  or  the  next  of  kin.-Estate  of  ^j^^  ^^^^^  ^^  ^^^  husband's  death, 
Meier,  165  Cal.  456,  Ann.  Cas.  j^^  jg^^j^^g  ^  ^jjj  ^^gj-ein  he  ap- 
1914D,  121,  48  L.  R.  A.  (N.  S.)  858.  ^^.^^^^  ^^  executor,  but  such 
132  Pao.  764.  appointee  being  incapable  of  aet- 

33  See  §  1228.  ing.— Smith   v.   Ferry    (Estate   of 

34  See  §  1197.  Hill),  6  Wash.  285,  33  Pac.  585. 
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ment  exists,  one  possessing  it  may  cause  another  to  be 
associated  with  him  in  the  administration.*'' 

The  right  of  a  beneficiary  under  the  will  or  of  one  who 
succeeds  to  the  estate  of  an  intestate  decedent,  being  no- 
wise in  privity  with  the  testator,  is  not  authorized  to 
nominate  an  administrator  with  the  will  annexed  except 
when  such  right  is  granted  by  statute,*^  and  such  right  is 
usually  limited  to  those  who  are  not  disqualified  from  act- 
ing,^^  except  perhaps  on  the  ground  of  non-residence.*" 
In  some  jurisdictions  the  nominee  of  the  one  entitled  to 
letters  of  administration  with  the  will  annexed  can  not 
take  to  the  exclusion  of  the  person  next  entitled.*^ 

While  administration  with  the  will  annexed  may  belong 
as  a  matter  of  right  under  the  statutes  to  the  parties 
interested  under  the  will  or  the  next  of  kin  of  the  tes- 
tator in  a  certain  prescribed  order,  yet  as  a  matter  of 
comity,  in  New  York,  letters  may  be  granted  to  the  attor- 
ney of  a  foreign  executor.  Where  he  does  not  make  ap- 
plication, administration  must  go  according  to  the  stat- 
ute.*^ And  where  the  right  to  nominate  the  administrator 

37  In  re  Meyers,  113  N.  C.  545,      Estate  of  Owens,  30  Utah  351,  85 

18  S.  E.  689.  Pac.  277. 

„„T-,^^       «  rr       T,       ,        "ion         Contra:    Sutton  v.  Public  Admin- 
88  Estate  of  Von  Buncken,  120      .^^^^^^^_  ^  ^^   ^^  ^^  ^^ 

Cal.   343,  52   Pac.   819;    Estate  of  ,j  Curtis    v.    Williams,    33   Ala. 

Richardson,  120  Cal.  344,  52  tac.  570 ;       Georgetown      College      v. 

832.  Browne,   34    Md.    450;    Matter   of 

39  Bieber's  ■  Appeal,  U  Pa.  St  Cresse,  28  N.  J.  Eq.  236;  Coover's 
157_  Appeal,  52  Pa,  St.  427. 

42  St.  Jurjo  V.  Dunscomb,  2  Brad. 

40  Estate  of  Cotter,  54  Cal  215;      g^^^  ^^_  y.)  105.  See,  ante,  §  1198, 

Matter  of  Stevenson,  72  Cal.  164;      „    oc   or  0=  *«  „^r,^!„*™     *       j„ 
•  n.  io,  6b,  as  to  appointment  under 

Matter  of  Bedell,  97  Cal.  339;  a  power  of  attorney,  and,  also. 
Strong  V.  Dignan,  207  111.  385,  99  Succession  of  Rice,  21  La.  Ann. 
Am.  St.   Rep.  225,  69   N.  E.   909;      614. 


ADMINISTRATION  WITH   WILL  ANNEXED.  1911 

is  allowed,  administration  has  been  granted  to  the  nomi- 
nee of  the  assignee  of  the  sole  beneficiary  under  the  will  ;^* 
and  where  the  residuary  legatee  is  a  corporation  aggre- 
gate, administration  with  the  will  annexed  has  been 
granted  to  one  of  their  own  number  nominated  by  the  cor- 
poration.** 

§  1234.   As  to  Right  of  Trustee  Under  Will,  to  Letters. 

Where  the  residuary  legatee  is  entitled  to  letters  of  ad- 
ministration with  the  will  annexed  in  preference  to  the 
next  of  kin,  the  authorities  are  conflicting  as  to  whether 
this  right  of  preference  extends  to  such  a  legatee  who 
takes  the'  property  only  in  trust  for  the  benefit  of  an- 
other. The  rule  giving  a  prior  right  to  letters  to  the 
residuary  legatee  has  been  extended  so  as  to  confer  the 
right  of  priority  on  such  a  legatee  who  is  a  trustee 
only.*^  Thus  if  a  testator  disposes  of  his  property  in 
trust  for  the  benefit  of  his  wife  and  children,  the  court 
may  grant  letters  to  the  trustee  in  preference  to  the 
widow  or  children,  as  following  the  intention  of  the  tes- 
tator.*® There  is  authority,  however,  for  holding  that  one 
who  receives  a  legacy  in  trust  only  has  no  more  right  of 
preference  than  the  agent  of  a  creditor  or  a  stranger.*'' 
And  it  has  been  said  that  the  trustee  of  a  fund  for  the 

43  In  re  Estate  of  Campion,  &  Tr.  127;  Goods  of  Lalor,  85 
(1900)  P.  13.  L.  T.  N.  S.  643. 

44  Will  of  Kirkpatriok,  22  N.  J.  46  Goods  of  Cosnahan,  L.  R.  1 
Bq.  463.  P.  &  D.  183. 

Compare:    Estate  of  Owens,  30  47  Girod's  Heirs  &  Legatees  v. 

Utah  351,  85  Pac.  277.  Girod's  Bxrs.,  18  La.  394  (where  a 

Contra:    Estate  of  Richardson,  mayor  of  a  city  received  a  legacy 

120  Cal.  344,  52  Pac.  832.  as  trustee,  and  it  was  held  that 

45  Hutchinson  v.  Lambert,  3  Ad-  he  was  not  entitled  to  preference 
dams  27;  Goods  of  Goodyar,  1  Sw.  as  a  legatee  or  creditor). 

Ill  Com.  on  Wills— 6 
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purpose  of  paying  the  same  over  to  another  is  not'  en- 
titled to  administration  with  the  will  annexed  to  the  same 
extent  as  if  he  were  the  owner  of  the  fund,  the  reason 
being  that  he  is  not  really  interested  in  the  residue  of  the 
estate.*® 

§  1235.   When  Guardian  of  an  Infant  Beneficiary  Is  Preferred. 

If  a  beneficiary  under  the  will  would  be  entitled  to  let- 
ters of  administration  with  the  will  annexed  except  for 
the  fact  of  infancy,  letters  may  be  granted  to  his  guar- 
dian.*^ But  the  claim  of  the  guardian  of  an  infant  bene- 
ficiary is  secondary  to  the  claim  of  a  qualified  adult 
legatee  entitled  to  equal  preference  with  the  infant,*"  and 
although  the  guardian  of  an  infant  beneficiary  may  have 
preference,  yet  this  does  not  give  the  guardian  the  right 
to  confer  on  a  third  person  any  priority  by  reason  of 
nominating  him  to  act.*^  And  it  has  been  held  that  where 
a  trust  company  is  the  guardian  of  an  infant  who  is  the 
next  of  kin  and  a  general  legatee,  the  trust  company  is 
Qot  entitled  as  such  guardian  to  letters  of  administration 
with  the  will  annexed.^^ 

48  Estate  of  Thompson,  33  Barb.  No  guardian  of  an  infant  who  is 
(N.  Y.)  334.  not  a  residuary  or  specific  legatee 

49  Goods  of  See,  L.  R.  4  Pro.  is  entitled  to  letters  of  administra- 
Div.  86;  Estate  of  Turner,  143  Cal.  tion  with  the  will  annexed  in  pref- 
438,  77  Pac.  144;  In  re  Lasak'a  erence  to  the  widow  of  the  testa- 
Estate,  55  Hun  610,  8  N.  Y.  Supp.  tor. — Cluett  v.  Mattice,  43  Barb. 
740;    Matter  of  Goggin,  43   Misc.  (N.  Y.)  417. 

Rep.   (N.  Y.)   233,  88  N.  Y.  Supp.  Bi  Estate  of  Woods,  97  Cal.  428, 

557;  Woodruff  v.  Snoover,  (N.  J.)  32  Pac.  516;  Estate  of  Sprague,  125 

45  Atl.  980.  Mich.  357,  364,  84  N.  W.  293;  Es- 

iso  Estate  of  Turner,  143  Cal.  438,  tate  of  Nickals,  21  Nev.  462,  465, 

77  Pac.  144;  Estate  of  Morgan,  8  4  Pac.  250. 

N.   Y.   Civ.   Pro.   77;    Quintard   v.  62  In  re  Milhau's  Estate,  28  Misc. 

Morgan,  4  Dem.  Surr.  (N.  Y.)  168.  Rep.  366,  59  N.  Y.  Supp.  910. 
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§  1236.   Executor  Named  in  Will  May  Be  Granted  Administra- 
tion With  Will  Annexed. 

The  fact  that  one  has  been  named  as  executor  or  one  of 
several  executors  in  the  will  of  a  testator,  does  not  nec- 
assarily  prevent  him  from  being  appointed  administra- 
tor with  the  will  annexed.  Where  the  appointment  by  will 
was  rendered  invalid  by  reason  of  the  fact  that  the  execu- 
tor named  was  one  of  the  attesting  witnesses,  he  may 
nevertheless  be  appointed  administrator  with  the  will  an- 
nexed. °*  And  it  has  been  held  that  where  one  declined 
to  act  as  sole  executrix,  she  might  be  appointed  adminis- 
tratrix with  the  will  annexed,  or  might  act  jointly  with 
another  administrator.  The  acceptance  of  the  appoint- 
ment by  the  court  would  not  make  her  executrix  in  fact, . 
but  would  rather  be  evidence  of  her  renunciation.'* 

§  1237.   When  Application  for  Appointment  Must  Be  Made. 

The  statute  usually  fixes  the  time  within  which  applica- 
tion for  letters  with  the  will  annexed  must  be  made.  The 
statutes  of  the  particular  jurisdiction  must  be  consulted. 
Where  the  application  is  not  made  within  the  time  fixed, 
even  the  surviving  husband  or  wife  or  the  distributees 
who  may  be  entitled  to  preference  under  the  statute,  will 
forfeit  that  right  by  delay.*^ 

53  Murphy   V.    Murphy,    24    Mo.  of    testator    that   will    should    be 
526.  offered  for  probate,  see  §  1189. 

54  Briscoe's   Devisees   v.   Wick-  As   to   failure   of  appointee   to 
liffe,  6  Dana  (36  Ky.)  157.  apply  for  letters  of  administration 

B5  Jordan  v.  Ball,  44  Miss.  194.         within  time  specified  by  statute. 
As  to  length  of  time  after  death,     see  §  1196. 
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§1238.   Powers  and  Duties  of  Administrator  With  Will  An- 
nexed. 

The  general  rule  is  that  an  administrator  with  the  will 
annexed  occupies  the  same  relation  to  the  estate,  except 
as  to  matters  involving  personal  confidence,  that  an  ex- 
ecutor would  have  occupied  had  he  been  named  in  and 
qualified  under  the  will.®*  The  duties  and  powers  which 
result  from  the  nature  of  the  office  of  executor,  devolve 
upon  the  administrator  with  the  will  annexed;  he  takes 
those  powers  inherent  to  such  office.®'^  He  is  required  to 
settle  the  estate  in  the  manner  and  upon  the  terms  pre- 
scribed in  the  will.  "Where  there  is  no  will,  an  administra- 
tor is  appointed  who  settles  the  estate  in  a  manner  pre- 
scribed by  statute.** 

An  administrator  with  the  will  annexed  may  sue  and  be 
sued.®^  Any  objection  to  the  maintenance  of  an  action 
by  him  must  be  taken  either  by  demurrer  or  by  answer. 
Where  all  of  the  facts  appear  in  the  complaint,  the  defen- 
dant must  demur;  where  it  is  doubtful  whether  all  the 
facts  are  disclosed  in  the  complaint,  "the  defendant  must 
allege  in  his  answer  that  the  plaintiff  has  not  legal 
capacity  to  sue.  The  failure  either  to  demur  or  answer 
precludes  the  defendant  from  raising  the  question  at 

56  Hamilton  v.  Williams,  133  Ky.  663 ;  Belcher  v.  Branch,  11  R.  I. 
558,  118  S.  W.  358;  M'Call  v.  226;  Estate  of  Besley,  18  Wis.  451. 
Peachy's  Admr.,  3  Munf.  (Va.)  288.  68  Hamilton  v.  Williams,  133  Ky. 

57  Mclntire  v.  Mclntire,  14  App.  558,  118  S.  W.  358. 

Cas.  (D.  C.)  337;  Penn  v.  Fogler,  69  Syme  v.  Broughton,  86  N.  C. 

182  111.  76,  55  N.  E.  192;  Davis  v.  153;    Varnum  v.   Taylor,   59   Hun 

Hoover,  112  Ind.  423,  14  N.  E.  468;  554,  14  N.  Y.  Supp.  242;   Sears  v. 

Cohea  v.  Johnson,  69  Miss.  46,  13  Scranton   Trust   Co.,    228    Pa.    St. 

So.  40;  Bain  v.  Matteson,  54  N.  Y.  126,  20  Ann.  Cas.  1145,  77  Atl.  423. 
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the  trial.*"  In  an  early  California  case®^  it  was  held, 
however,  that  an  administrator  with  the  will  annexed 
could  hot  sue  where  he  had  but  an  equitable  and  not  a 
legal  title.  In  some  jurisdictions  the  administrator  with 
the  will  annexed  is,  for  every  purposS  connected  with 
the  execution  of  the  will,  clothed  by  statute  with  all  the 
rights  of  the  executor  and  invested  therefore  with  his 
capacity  to  sue.®^ 

§  1239.    The  Same  Subject:  Powers  Cease  if  Will  Be  Set  Aside. 

Inasmuch  as  there  is  no  question  that  the  office  of 
executor  ceases  upon  the  setting  aside  of  the  will  under 
which  he  acts,  it  must  follow  that  the  office  of  an  admin- 
istrator with  the  will  annexed  must  cease  under  the  same 
circumstances.  Therefore  letters  granted  to  him  may  be 
revoked  when  the  will  has  been  set  aside.^* 

§  1240.    The  Same  Subject:  When  More  Than  One  Executor  Is 
Named  in  Will. 

The  fact  that  the  testator  grants,  authority  to  three 
executors  or  any  two  of  them  to  execute  the  provisions 
of  his  will,  is  not  potential  in  considei;ing  the  question 
of  the  power  of  the  administrator  with  the  will  an- 
nexed to  execute  the  provisions  of  the  will  in  tho.se  cases 
where  the  executors  are  empowered  to  act  by  virtue  of 
their  official  character.    The  administrator  with  the  will 

60  DeHaven  v.  DeHaven,  104  Ky.  Atl.  423;  Cornell  v.  Green,  10  Serg. 
41,  46  S.  W.  215,  47  S.  W.  597;  Var-  &  R.  (Pa.)  14;  Scott  v.  Monks,  16 
num   V.    Taylor,    59    Hun   554,    14      R.  I.  225,  14  Atl.  860. 

N.  Y.  Supp.  242.  63  Hamilton  v.  Williams,  133  Ky. 

61  O'Connell  v.  Dougherty,  32  558,  118  S.  W.  358;  Smith  v.  Stock- 
Cal.  458.  ridge,  39  Md.  640;  Kjlton  v.  Ander- 

r.2  Sears  v.  Scranton  Trust  Co.,  son,  18  R.  I.  136,  49  Am.  St.  Rep. 
228  Pa.  126,  20  Ann.  Cas.  1145,  17      751,  25  Atl.  907. 
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annexed  succeeds  the  former  executors,  by  virtue  of  his 
office,  in  the  execution  of  the  power  conferred  upon  them 
ofScially,  whether  their  number  be  one  or  more.  He  not 
only  succeeds  to  the  office  but  to  the  powers  of  all  the 
former  incumbents  of  it.®* 

§1241.   Powers  in  Trust  Do  Not  Devolve  to  Administrator 
With  WiU  Annexed. 

A  testator  in  his  will  may  confer  a  special  trust  upon 
his  executor,  with  some  discretion  as  to  its  fulfillment. 
This  would  indicate  a  personal  confidence  reposed  in  the 
executor  and  prima  facie  is  to  be  understood  as  being 
confined  to  the  individual  to  whom  it  is  given  and  there- 
fore, without  express  words,  does  not  pass  to  others.^® 
The  rule  is,  in  the  absence  of  a  statute  to  the  contrary, 
that  special  powers  given  to  the  executor  do  not  pass  to 
the  administrator  with  the  will  annexed  unless  the  will 
expressly  or  impliedly  continues  them  to  such  adminis- 
trator. The  powers  and  duties  which  are  imposed  upon 
an  executor  as  a  trustee  are  in  the  nature  of  a  personal ' 
trust  or  confidence  reposed  in  him  by  the  testator  and, 
inasmuch  as  they  can  not  be  delegated,  do  not  devolve 
upon  the  administrator  with  the  will  annexed.®®  A  stat- 

64  Cohea  V.  Johnson,  69  Miss.  46,  III.   76,   55  N.   E.   192;    Hodgin  v. 

13  So.  40.  Toler,  70  Iowa  21,  25,  59  Am.  Rep. 

esCoIe  V.  Wade,  16  Ves.  Jun.  27;  435,    30    N.    W.    1;     Warfield    v. 

Walter  v.   Maunde,   19  Ves.   Jun.  Brand's  Admr.,  13  Bush  (76  Ky.) 

425;  Down  v.  )Vorral,  1  Myl.  &  K.  77;    Enlow  v.  Bethel  College,   21 

561.  Ky.  L.  31,  67  S.  W.  989;   Farwell 

66  Ingle  V.  Jones,  9  Wall.  (TJ.  S.)  v.  Jacobs,  4  Mass.  634;  Bennett  v. 

486,  19  L.  Ed.  621;  Hayes  v.  Pratt,  Chapin,  77  Mich.  526,  533,  7  L.  R.  A. 

147  tr.  S.  557,  37  L.  Ed.  279,  13  Sup.  377,  43  N.  W.  893;  Cohea  v.  John- 

Ct.   503;    Crouse  v.  Peterson,  130  son,  69  Miss.  46,  13  So.  40;- Stout- 

Cal.  169,   80  Am.  St.   Rep.  89,   62  enburgh  v.  Moore,  37  N.  J.  Eq.  63 ; 

Pac.  475,  615;  Penn  v.  Fogler,  182  Horsfield  v.  Black,  40  App.  Div. 
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ute  providing  that  "administrators  with  the  will  an- 
nexed shall  have  the  same  authority  to  perform  every 
act  and  discharge  every  trust  as  the  executor  named  in 
the  will  would  have  had,  and  their  acts  shall  be  as  valid 
and  effectual  for  every  purpose,"  does  not  change  the 
rule.  The  acts  and  trusts  referred  to  must  be  under- 
stood as  those  pertaining  to  the  office  of  executor.®'' 

Many  of  the  duties  conferred  upon  an  executor  by  a 
testator  in  his  will  are  foreign  to  the  ordinary  functions 
of  the  office  and  such  powers  never  devolve  to  the  ad- 
ministrator with  the  will  annexed  unless  it  was  the  in- 
tention of  the  testator  that  he  should  become  the  donee 
of  the  power  in  the  place  of  the  executor  appointed  by 
will.  If  the  will  grants  the  executor  or  trustee  certain 
powers  in  trust  but  makes  no  provision  for  a  successor 
to  the  powers,  the  powers,  however,  are  not  extinguished 
because  of  the  appointment  of  administrator  with  the 
will  annexed  who  can  not  exercise  them,  for  a  court  of 
equi.ty  will  not  permit  the  trust  to  fail  for  want  of  a 

(N.  Y.)  264,  57  N.  Y.  Supp.  1006;  Where  an  administrator  de  bonis 

Gehr  v.  McDowell,  206  Pa.  St.  100,  non  cum  testamento  annexo  is  ap- 

55  Atl.  851;  Belcher  v.  Branch,  11  pointed    upon    the    death    of    an 

R.  I.  226;   Rhode  Island  Hospital  executor  who  was  also  appointed 

Trust  Co.  V.  Pitcher,  16  R.  I.  350,  by  the  will  the  trustee  of  a  fund 

16  Atl.  141;  Frisby  v.  Withers,  61  arising  out  of  the  estate  of  the 

Tex.  134.  testator,  such  administrator  does 

"The  power  to  pass  to  the  ad-  not  succeed  to  the  rights  or  duties 

ministrator    cum    testamento    an-  of  trustee  of  such  fund. — Knight 

nexo  must  be  for  an  administra-  v.  Iloomis,  30  Me.  204. 
tive  purpose,  and  not  to  execute  67  Beekman  v.  Bonsor,  23  N.  Y. 

a    collateral    trust."  —  Grouse    v.  298,  303,  80  Am.  Dec.  269;  Harrison 

Peterson,  130  Cal.  169,  80  Am.  St.  v.  Henderson,  7  Heisk.  (54  Tenn.) 

Rep.  89,  62  Pac.  475,  615.  315;  Estate  of  Besley,  18  Wis.  451. 
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trustee,  but  will  appoint  one  with  authority  adequate  to 
discharge  the  duty.^* 

The  idea  that  a  trustee  may  or  must  be  appointed  to 
execute  trusts  conferred  by  the  will  which  are  not  in 
the  scope  of  the  common  law  duties  of  an  executor  is 
based  upon  the  idea  that  an  executor  at  common  law 
had  no  control  over  the  realty,  and  a  power  conferred 
on  him  to  sell  realty  does  not  pass  to  the  adminis- 
trator. Of  course,  the  rule  would  not  apply  and  the  rea- 
soning have  no  application  in  jurisdictions  where  the 
statute  provides  that  an  administrator  with  the  will  an- 
nexed shall  have  all  the  rights  and  powers  and  is  sub- 
ject to  the  same  duties  as  if  he  had  been  named  execu- 
.  tor.«9 

§1242.   Right  of  Administrator  With  Will  Annexed  to  Sell 
Property:  Where  Direction  in  Will  Is  Imperative. 

It  may  be  stated  generally  that  where  a  testator  au- 
thorizes the  executor  named  in  his  will  to  mortgage  or 
sell  real  property  and  to  distribute  the  proceeds  in  a 
manner  specified  for  the  benefit  of  others,  a  special  con- 
fidence and  trust  a;re  reposed  in  the  one  appointed  as 
executor  in  the  will,  and  such  powers  do  not  devolve 
upon  an  administrator  with  the  will  annexed.''''  How- 
ever, there  are  modifications  of  the  rule,  since  an 
imperative  direction  is  not  classified  the  same  as  a  discre- 

68  Ingle  V.  Jones,  9  Wail.  (U.  S.)  69  Creech  v.  Grainger,  106  N.  C. 

486,  19  L.  Ed.  621;  Hayes  v.  Pratt,      213,  10  S.  E.  1032. 
147  U.  S.  557,  567,  37  L.  Ed.  279,  ^^°^^^^  originally  affected  per- 

sonalty   only,   but  now   generally 
13  Sup.  Ct.  503;    Penn  v.  Fogler,      ^j^^^^^  ^^  ^^^^^^^^  ^^^  ^  ^^^^ 

182  111.  76,  55  N.  E.  192;  Cooke  v.         70  Williams  Exrs.  (3d  Am.  ed.) 
Piatt,  98  N.  Y.  35.  **821,  822. 
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tionary  power,  and  also  because  of  statutory  regula- 
tions. Where  the  will  imperatively  directs  the  sale  of 
property  and  the  power  of  sale  is  confided  in  the  execu- 
tor virtuti  officii,  such  power  of  sale  may  be  exercised 
by  an  administrator  with  the  will  annexed. '^^ 

Where  the  wiU  expressly  authorizes  a  sale  by  any 
person  legally  qualified  to  administer  the  estate,  the 
power  of  sale  devolves  upon  the  administrator  with  the 
will  annexed  and  he  may  make  such,  sale  without  order 
of  court  ;^^  and  where  it  appears  from  the  will  that  the 
power  to  sell  realty  is  coiiferred  upon  him  as,  of  course, 
the  administrator  with  the  will  annexed  may  sell.''*  If 
the  will  contains  directions  for  the  sale  of  real  property 
but  appoints  no  executor,  the  power  devolves  upon  the 
administrator  with  the  will  annexed  by  virtue  of  the 
office,  it  being  considered  in  such  a  case  as  an  incident 
thereto.^* 

Where  a  power  of  sale  is  given  to  the  executor  for  the 
purpose  of  paying  debts-or  legacies,  and  especially  where 
there  is  an  equitable  conversion  of  land  into  money  for 
the  purpose  of  such  payments  and  for  distribution,  and 
the  power  is  imperative  and  does  not  grow  out  of  a 
personal  discretion  confided  to  the  individual,  such 
power  belongs  to  the  office  of  the  executor  and  under 

Ti  Cohea  v.  Johnson,  69  Miss.  46,  74  Kidwell    v.    Brummagim,    32 

13  So.  40;  Schroeder  v.  Wilcox,  39  Cal.  436;  Penn  v.  Fogler,  182  111. 

Neb.  136,  57  N.  W.  1031;  Koopman  76,  55  N.  E.  192;  Jackson  v.  Ferris, 

V.  Carroll,  50  Neb.  824,  70  N.  W.  15  Johns.  (N.  Y.)   346;  Council  v. 

395;    Saunders   v.    Saunders,   108  Averett,  95  N.  C.  131. 

N.  C.  327,  12  S.  E.  909;  Evans  v.  Contra:   Baumeister  v.  Silver,  98 

Chew,  71  Pa.  47.  Md.  418,  56  Atl.  825;   McElroy  v. 

72  Rollins  V.  Rice,  59  N.  H.  493.  McElroy,  110  Tenn.  137,  73  S.  W. 

73  Hodgin  V.  Toler,  70  Iowa  21,  105. 
59  Am.  Rep.  435.  39  N.  W.  1. 
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the  statute  passes  to  and  may  be  exercised  by  an  ad- 
ministrator with  the  will  annexed/® '  and  in  fact  he  is 
under  an  imperative  obligation  to  exercise  the  powerj® 

§1243.  The  Same  Subject:  Where  Will  Gives  Discretionary 
Power  of  Sale. 
Where  the  will  contains  no  express  direction  for  the 
executor  to  sell,  an  administrator  with  the  wiU  annexed 
does  not  have  the  po^W^er  of  sale  which  might  be  vested 
by  implication  in"  the  executor  named,  even  though  the 
statute  may  confer  on  such  administrator  with  the  will 
annexed  the  same  power  to  sell  realty  as  is  given  by 
the  will  to  the  executor.'^^  And  a  discretionary  power 
of  sale  vested  in  the  executor  named  in  the  will  can  not 
be  exercised  by  the  administrator  with  the  will  an- 
nexed''* unless  there  is  a  provision  to  that  effect  in  the 
will.''' 

§  1244.   The  Same  Subject :  Statutory  Regulations. 

In  many  jurisdictions  the  administrator  with  the  will 
annexed  is  by  virtue  of  statute  invested  with  all  the 

T5  Mott  V.  Ackerman,  92  N.  Y.  Broughton,  86  N.  C.   153,   it  was 

539;  Kelsey  v.  MacTlgue,  171  App.  held  that  while  he  could  by  leave 

Div.  877,  157  N.  Y.  Supp.  730;  Car-  of  court  sell  property  for  the  pay- 

penter   v.    Bonner,    26    App.    Div.  ment  of  debts,  he  can  not  pay  lega- 

(N.  Y.)   462,  50  N.  Y.  Supp.  298;  cies    or    exercise    other    special 

Drummond's   Admr.   v.   Jones,   44  powers   given  by  the  will. 

N.  J.  Eq.  53,  13  Atl.  611.  A  general  power  to  sell  will  be 

V6  Kelsey  v:  MacTigue,  171  App.  presumed  to  be  for  the  payment 

Div.  877,  157  N.  Y.  Supp,  730.  of    debts.  — Evans    v.    Chew,    71 

In  Crouse  v.  Peterson,  130  Cal.  Pa.    47. 

169,  80  Am.  St.   Rep.  89,   62  Pac.  77  Stoughton  v.  Liscomb,  39  R.  I. 

475,  615,  it  was  held  the  adminis-  489,  98  Atl.  183. 

trator  with  the  will  annexed  had  78  Cooke  v.  Piatt,  98  N.  Y.  35. 

the  same  powers  as  were  given  to  79  Bigelow  v.  Cady,  171  111.  229, 

the  executor,  as  to  paying  debts  63  Am.  St.  Rep.  230,  48  N.  E.  974. 
and    legacies,    but    in    Syme    v. 
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powers  conferred  on  the  executor  named  in  tlie  will  ex- 
cept so  far  as  there  are  express  limitations  put  upon 
those  powers,  and  he  can  sell  if  the  executor  could  have 
done  so.  The  usual  provision  of  the  statute  is  that  an 
administrator  with  the  will  annexed  shall  have  the  same 
rights  and  powers  and  be  subject  to  the  same  duties 
as  if  he  had  been  named  executor  in  the  will.®"  But  a 
power  of  sale,  conferred  by  the  will  on  the  executor 
named  therein,  as  provided  by  statute,  is  one  of  personal 
trust  and  confidence,  and  can  be  exercised  only  by  the 
one  named  in  the  will  and  not  by  the  administrator 
with  the  will  annexed.  If  such  power  of  sale  is  exercised 
by  the  administrator  with  the  will  annexed,  no  title  is 
transferred.®^ 

In  some  jurisdictions  the  statutes  confer  on  the  admin- 
istrator with  the  will  annexed  all  the  power  and  author- 


so  Anderson's  Admr.  v.  Mc- 
Gowan,  45  Ala.  462;  Kidwell  v. 
Brummaglm,  32  Cal.  436;  Ferris  v. 
Ferris,  (Del.  Ch.)  98  Atl.  215; 
Davis  V.  Hoover,  112  Ind.  423,  14 
N.  B.  468;  Sandifer  v.  Grantham, 
62  Miss.  412;  Francisco  v.  Wing- 
field,  161  Mo.  542,  61  S.  W.  842; 
Glalley  v.  Prattler's  Admr.,  7  Bush 
(Ky.)  167;  Schroeder  v.  Wilcox, 
39  Neb.  136,  57  N.  W.  1031;  Koop- 
man  v.  Carroll,  50  Neb.  824,  70 
N.  W.  395;  Howell  v.  Sebring,  14 
N.  J.  Eq.  84';  In  re  Devine,  62  N.  J. 
Eq.  703,  49  Atl.  138;  Mott  v.  Ack- 
erman,  92  N.  Y.  539;  Creech  v. 
Grainger,  106  N.  0.  213,  10  S.  E. 
1032;  Tarrence  v.  Reuther,  185 
Pa.  279,  39  Atl.  956;  Robinson  v. 
Ostendorff,  38  S.  C.  66,  16  S.  E. 
371;    Blakemore    v.    Kimmons,    8 


Baxt.  (67  Tenn.)  470;  Mosby  v. 
Mosby,  9  Gratt.  (Va.)  584. 

A  sale  made  after  the  passage 
of  such  a  statute  is  valid  even 
though  the  will  may  have  been 
probated  prior  thereto.  —  Blake- 
more V.  Kimmons,  8  Baxt.  (67 
Tenn.)   470. 

81  Yates  V.  Compton,  2  P.  Wms. 
308;  Grouse  v.  Peterson,  130  Cal. 
169,  80  Am.  St.  Rep.  89,  62  Pac. 
475,  615;  Lockwood  v.  Stradley,  1 
Del.  Ch.  298,  12  Am.  Dec.  97; 
Greenough  v.  Welles,  10  Cush.  (64 
Mass.)  571;  Naundorf  v.  Schu- 
mann, 41  N.  J.  Eq.  14,  2  Atl.  609; 
Ferebee  v.  Proctor,  19  N.  C.  439; 
Waters  v.  Margerum,  60  Pa.  39; 
Harrison  v.  Henderson,  7  Heisk. 
(54  Tenn.)  315;  Tippett  v.  Mize, 
30  Tex.  361,  94  Am.  Dec.  313. 
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ity  given  to  the  executors,  and  where  the  statute  pro- 
vides also  that  an  executor  "may  sell  the  land  which 
the  will  directs  or  devises  to  the  executor,  or  to  an- 
other person  to  be  sold,  or  gives  discretionary  power  to 
sell,"  it  has  been  construed  to  mean  that  an  adminis- 
trator with  the  will  annexed  has  all  the  power  conferred 
upon  the  executor.*^ 

§  1245.   Effect  of  Unauthorized  Sale  of  Laud  by  Administrator 
With  WiU  Annexed. 

An  unauthorized  sale  of  land  by  an  administrator  with 
the  will  annexed  is  absolutely  void.^'  A  court  of  equity 
will  not  entertain  a  bill  to  set  aside  such  a  sale,  even 
though  the  biU  alleges  that  the  sale  was  fraudulent,  the 
reason  being  that  the  sale  is  entirely  void  and  must  so 
appear  by  the  deeds,  and  therefore  can  create  no  cloud 
on  the  title  of  the  heirs.®*  Neither  will  a  decree  of  a 
court  of  equity  directing  the  administrator  with  the  will 
annexed  to  sell  and  convey  enable  him  to  vest  a  legal 
title  in  the  vendee,  the  reason  therefor  being  th^t  such 
court  has  no  jurisdiction  to  declare  the  legal  title  to 
be  in  any  person  excepting  the  one  in  whom  the  law 
vests  it.*^ 

82  Shields  t.  Smith,  8  Bush  (71  84  Posey  v.  Conaway,  10  Ala.  811. 
Ky.)   601.  ssFerebee  v.  Proctor,  19  N.  C. 

83  Posey  V.  Conaway,  10  Ala.  811.  439. 
See,  ante,  §  1244,  n.  81. 
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§  1252.  The  same  subject :  Assets  and  accounting. 

§  1253.  Liabilities  of  administrator  de  bonis  non. 

§  1246.   Administrator  De  Bonis  Non  Defined. 

The  phrase  administrator  de  bonis  non  is  simply  an 
abbreviation  of  de  bonis  non  administratis,  which  means 
"of  the  goods  not  administered."  Where,  because  of  the 
death,  removal  or  resignation  of  the  administrator,  the 
administration  of  an  intestate's  estate  is  left  unfinished, 
a  new  administrator  may  be  appointed  of  the  goods  re- 
maining unadministered,  and  he  is  termed  an  adminis- 
trator de  bonis  non,  that  is  administrator  of  the  goods 
of  the  intestate  unadministered  by  the  former  adminis- 
trator. An  administrator  appointed  under  like  circum- 
stances to  succeed  an  executor  is  called  an  administrator 
de  bonis  non  cum  testamento  annexe.^ 

It  is  not  essential  to  the  appointment  of  an  adminis- 
trator de  bonis  non  that  there  should  be  outstanding 
debts  against  the  estate.  The  power  of  the  court  to  ap- 
point is  not  limited  to  cases  where  the  debts  remain  un- 
paid.^ 

1  Abbott's  Law  Dictionary.  Francisco   v.  Wingfield,   161   Mo. 

2  Scott  V.   Crews,   72   Mo.    261;       542,  61  S.  W.  842. 

(1923) 
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§  1247.   Jurisdiction  to  Issue  Letters. 

Administration  de  bonis  non  must  be  granted  by  the 
court  of  tbe  jurisdiction  in  which  the  original  adminis- 
tration is  had,  although  part  of  the  property  of  the 
intestate  may  have  been  removed  to  another  county. 
Jurisdiction  can  not  be  transferred  to  another  county 
by  the  removal  of  the  property  because  jurisdiction- 
might  thereby  be  imputed  to  several  courts,  which  would 
give  rise  to  the  strange  anomaly  of  two  or  more  lawful 
administrators  of  the  same  estate  existing  at  the  same 
time.* 

§  1248.    Those  Entitled  to  Letters  of  Administration  De  Bonis 
Non. 

Who  is  entitled  to  letters  of  administration  de  bonis 
non  depends  on  the  circumstances  of  the  case.  If  a 
sole  executor  named  in  the  will  has  been  appointed  by 
the  court  and  has  qualified,  but  a  vacancy  thereafter 
occurs  by  reason  of  his  death,  or  resignation,  leaving  some 
part  of  the  estate  unadministered,  the  common  law  rule  is 
that  the  executor  of  the  deceased  sole  executor  is  to  all 
intents  and  purposes  the  representative  of  the  first  tes- 
tator.* Where  the  sole  executor  appointed  by  a  testator 
in  his  will  dies  before  having  proved  the  will,  the  execu- 
torship of  the  deceased  executor  is  not  transmitted  to 
his  executor,  but  is  terminated,  and  under  such  circum- 
stances administration  with  the  will  annexed  is  granted 
as  an  immediate  administration  to  the  one  entitled 
thereto.^ 

3  Burnett  v.  Meadows'  Admr.,  7  b  Williams   Bxrs.    (3d   Am.   ed.) 

B.  Mon.  (46  Ky.)  277,  46  Am.  Dec.      **387,  388. 
517.  As  to  who  are  entitled  to  letters 

4.  See  §  1231.  of    administration    with    the    will 

annexed,  see  §§  1228-1236. 
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In  all  other  cases,  iipon  the  death  of  one  who  is  ad- 
ministering the  estate  of  a  decedent,  administration  de 
bonis  non  must  be  had.  If  the  administration  to  be  com- 
pl'-'ted  is  that  of  the  estate  of  an  intestate,  the  one  en- 
titled to  letters  of  administration  de  bonis  non  is  the 
same  as  in  the  case  of  the  original  administration.  Gen- 
erally speaking,  there  is  no  distinction  between  the  right 
to  an  original  administration  of  the  estate  of  an  intes- 
tate and  a  de  bonis  non  administration.  But  the  prin- 
ciple prevails  that  the  right  to  administration  should  fol- 
low the  beneficial  interest.  Thus  if  a  wife  die  and 
administration  of  her  estate  is  granted  to  her  husband, 
upon  the  death  of  the  husband  his, representative  should 
be  entitled  to  administer  the  wife's  estate  where  the 
beneficial  interest  in  her  estate  is  vested  in  the  next  of 
Idn  of  the  husband,  the  principle  being  that  the  right  of 
the  administration  should  follow  the  interest  in  the  prop- 
erty. If  the  wife's  next  of  kin  have  the  beneficial  inter- 
est in  her  estate,  then  they  should  be  entitled  to  letters  of 
administration  de  bonis  non.^ 

§1249.   The  Same  Subject:  Next  of  Kin  or  Principal  Bene- 
ficiary Under  Will. 

Some  statutes  have  reference  only  to  the  rights  of  the 
next  of  kin  existing  at  the  time  of  the  death  of  the  intes- 
tate and  not  at  the  time  when  administration  de  bonis 
non  is  granted;  therefore,  should  those  who  were  en- 
titled to  letters  of  administration  of  the  estate  of  the  in- 
testate die  before  administration  de  bonis  non  is  re- 
quired, the  statute  would  not  apply  and  letters  should  be 

6  Williams  Exrs.  (3d  Am.  ed.)  sons  are  entitled  to  administer 
•*390,  391.  estates  of  intestates,  see  §§  1197, 

As  to  the  order  in  whicli  pei>     1198. 
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granted  to  those  having  the  greatest  interest  in  the  estate 
of  the  first  intestate.'^  Thus  where  the  next  of  kin  entitled 
to  the  estate  of  the  first  intestate  dies  before  adminis- 
tration de  bonis  non  is  granted,  the  representative  of  the 
next  of  kin  who  succeeds  to  the  original  estate,  should 
likewise  be  entitled  to  administration  de  bonis  non  of 
such  estate.  But  the  'right  of  a  representative  to  letters 
should  not  precede  that  of  a  person  originally  entitled  to 
a  distributive  share  of  the  estate  of  the  first  intestate.^ 

Where  the  administration  to  be  completed  is  of  the 
estate  of  a  testate  decedent,  except  in  the  instance  above 
mentioned  of  the  right  of  the  executor  of  the  deceased 
executor  to  represent  the  first  testator,  administration 
de  bonis  non  must  issue ;  and  the  general  rule  is  that  let- 
ters will  be  granted  to  the  person  entitled  thereto  accord- 
ing to  the  principles  hereinbefore  set  forth  regarding 
the  right  to  letters  of  administration  with  the  will  an- 
nexed.' 

T  Goods  of  Gill,  1  Hagg.  341,  344,  actually  applies  for  the  same,  this 

by   Sir   John  Nicholl;    Savage   v.  does  not  mean  that  the  court  may 

Blythe,    2    Hagg.    Appendix    150;  capriciously   appoint  whomsoever 

Almes  V.  Almes,  2  Hagg.  Appen-  it  pleases,  vi^henever  it  pleases  and 

dix  155.  without  notice  or  opportunity  to 

Where  the  statute  declares  that  be  heard  by  those  entitled  to  make 
the  right  of  administration  follows  application.  Such  a  statute  neces- 
the  right  of  estate,  the  husband's  sarily  Imports  that  the  person  en- 
next  of  kin  are  entitled  to  the  ad-  titled  to  letters  shall  have  notice 
ministration. — Bryan  v.  Rooks,  25  and  a  day  in  court  to  make  such 
Ga.  622,  71  Am.  Dec.  194.  application. — Thomas  v.  Knighton, 

Where  the  statute  provides  for  23  Md.  318,  87  Am.  Dec.  571. 

letters  de  bonis  non  at  the  discj-e-  8  2  Hagg.  Appendix  157;   Goods 

tlon  of  the  court  dnd  gives  prefer-  of  Middleton,  2  Hagg.  60,  61. 

ence  to  the  person  entitled,  if  he  s  See  §§  1228-1236. 
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§  1250.    Renunciation  of  Right  to  Letters  Can  Not  Be  Revoked. 

While  the  law  may  give  a  person  the  right  to  adminis- 
tration de  bonis  non,  it  does  not  make  it  incumbent  upon 
him  to  exercise  it;  he  may  renounce  his  right  and  such 
renunciation  filed  in  court  can  not  be  revoked.^"  Where 
the  surviving  wife  was  appointed  executrix  and  declined 
to  qualify,  but  agreed  that  administration  with  the  will 
annexed  should  be  granted  to  her  daughter,  reserving  the 
right  to  qualify  after  her  daughter's  death,  it  was  held 
that  the  renunciation  was  absolute  and  could  not  be  re- 
tracted after  the  demise  of  her  daughter.  The  court  fur- 
ther said  that-  the  appointment  as  executrix  in  the  will 
did  not  give  her  any  preferable  right  to  the;  administra- 
tion de  bonis  non  with  the  will  annexed.^* 

§  1251.   Powers  and  Duties  of  Administrator  De  Bonis  Non. 

By  the  English  law  as  administered  in  the  ecclesiastical 
courts,  and  which  still  prevails  except  as  modified  by 
statute^  an  administrator  who  is  removed  or  the  repre- 
sentative of  a  deceased  executor  or  administrator  who 
has  died  intestate  is  required  to  account  directly  to  per- 
sons beneficially  interested  in  the  estate,  distributees, 
next  of  Mn,  or  creditors,  and  such  accounting  can  be 
enforced  in  the  court  having  probate  jurisdiction."  An 
administrator  de  bonis  non  can  administer  only  the  goods, 
chattels  and  credits  of  the  decedent  which  have  not 
been  administered  by  his  predecessor,  and  is  entitled  only 

10  Stocksdale  v.  Conaway,  14  Md.  n  Thornton  v.  Wi^pton,  4  Leigh 

99,  74  Am.  Dec.  515.  (Va.)  152. 

Compare:    Thomas  v.  Knighton,  12  Beall  v.  New  Mexico,  16  Wall. 

23  Md.  318,  87  Am.  Dec.  571.  (U.  S.)  535,  21  L.  Ed.  292;  Waring 

As  to  acceptance  or  renunciation  v.  Lewis,  53  Ala.  628. 
of  office,  see  §§  1223-1226, 
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to  the  goods  and  chattels  which  remain  in  their  original 
form.  Money  received  by  the  first  executor  or  adminis- 
trator in  his  character  as  such  is  regarded  as  remaining 
in  specie  if  kept  separate  and  distinct,  but  if  intermingled 
with  the  money  of  the  executor  or  administrator,  it  is  con- 
sidered as  having  been  administered.^* 

If  the  first  executor  or  administrator  receives  assets 
of  the  estate  and  converts  them  into  another  form  or 


13  Bacon's  Abr.,  tit.  Exrs:  & 
Admrs.,  B.,  2,  2;  Jenkins  v. 
Plume,  1  Salk.  207;  Barker  v. 
Talcot,  1  Vern.  473;  Betts  v. 
Mitciiell,  10  Mod.  315;  Ennis 
V.  Smith,  14  How.  (U.  S.)  400, 
416,  14  L.  Ed.  472;  Beall  v.  New 
Mexico,  16  Wall.  (TJ.  S.)  535, 
21  L.  Ed.  292;  United  States  v. 
Walker,  109  U.  S.  258,-  261,  27 
L.  Ed.  928,  3  Sup.  Ct.  277;  S wink's 
Admr.  v.  Snodgrass,  17  Ala.  653,  52 
Am.  Dec.  190;  Weeks  v.  Love,  19 
Ala.  25;  American  Board  Comr.'s 
Appeal,  27  Conn.  344;  Gilbert  v. 
Hardwick,  11  Ga.  599;  Bailey  v. 
McAlpin,  122  Ga.  616,  50  S.  E.  388; 
Kinney  v.  Keplinger,  172  111.  449, 
50  N.  E.  131;  Warfleld  v.  Brand's 
Admr.,  13  Bush  (76  Ky.)  77;  Kam 
V.  Seaton,  23  Ky.  L.  101,  62  S.  W. 
737;  Hodge  v.  Hodge,  90  Me.  505, 
«0  Am.  St.  Rep.  285,  40  L.  R.  A.  33, 
38  Atl.  535;  Meservey  v.  Kalloch, 
97  Me.  91,  53  Atl.  876;  Baker  v. 
Boyie,  74  Hd.  467,  22  Atl.  133; 
State  V.  Fidelity  etc.  Co.,  100  Md. 
256,  108  Am.  St.  Rep.  410,  59  Atl. 
735;  Blake  v.  Dexter,  12  Cush.  (66 
Mass.)  559;  Andrews  v.  Brumfield, 
32  Miss.  107;   State  v.  Hunter,  15 


Mo.  490;  Matter  of  Manhardt,  17 
App.  Div.  1,  44  N.  Y.  Supp.  836, 
affirming  16  Misc.  Rep.  522,  40 
N.  Y.  Supp.  206;  Carson  v.  Duffy, 
55  N.  C.  507;  Potts  v.  Smith,  3 
Rawle  (Pa.)  361,  24  Am.  Dec.  359; 
Estate  of  Herren  (Gatch  v.  Simp- 
son), 40  Ore.  90,  66  Pac.  688;  Car- 
ter V.  Trueman,  7  Pa.  315;  Miller 
V.  Alexander,  1  Hill.  Eq.  (S.  C.)  25; 
Bell  V.  Speight,  11  Humph.  (30 
Tenn.)  451;  Todd  v.  Willis,  66  Tex. 
704,  1  S.  W.  803;  Reed  v.  Hume, 
25  Utah  248,  70  Pac.  998;  Coleman 
V.  McMurdo,  5  Rand.  (Va.)  51; 
McCreery  v.  First  Nat.  Bank,  55 
W.  Va.  663,  47  S.  E.  890. 

Chief  Justice  Holt,  In  Wankford 
V.  Wankford,  1  Salk.  299,  306, 
says:  "If  the  goods  of  the  intes- 
tate remain  in  specie,  they  shall 
go  to  the  administrator  de  bonis 
non,  because  it  is  notorious  whose 
goods  they  are,  and  they  can  be 
easily  distinguished." 

In  some  jurisdictions  by  statute 
the  administrator  de  bonis  non  is 
entitled  to  administer  all  the  goods 
and  chattels  which  were  in  the 
hands  of  his  predecessor. — State 
V.  Hunter,  15  Mo.  590. 
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wastes  them,  such  assets  are  considered  as  having  been 
administered  and  no  right  in  relation  thereto  passes  to 
the  administrator  de  bonis  non.  He  can  not  sue  either 
the  former  executor  or  administrator,  or  his  agent,  or 
the  person  to  whom  the  property  or  money  so  converted 
has  been  delivered,  for  the  recovery  of  the  same.  The 
administrator  de  bonis  non  derives  his  title  from  the  de- 
ceased and  not  from  the  former  executor  or  administra- 
tor.^* And  following  this  rule,  the  administrator  de  bonis 
non  has  no  right  of  action  against  the  sureties  on  the 
bond  of  the  first  executor  or  administrator  for  assets  of 
the  estates  converted  or  wasted  by  him.  The  right  of  ac- 
tion in  such  cases  is  vested  only  in  the  distributees  and 
legatees  entitled  to  the  property,  or  in  the  creditors  of 
the  decedent.^^  If,  however,  the  original  executor  or  ad- 


14  Beall  V.  New  Mexico,  16  Wall. 
(U.  S.)  535,  12  L.  Ed.  292;  United 
States  V.  Walker,  109  V.  S.  258, 
27  L.  Ed.  927;  Wilson  v.  Ar- 
rick,  112  U.  S.  83;  28  L.  Ed.  617; 
Waring  v.  Lewis,  53  Ala.  628; 
Brice  v.  ^aylor,  51  Ark.  75,  78, 
9  S.  W.  854 ;  Waterman  v.  Dockray, 
78  Me.  139,  141,  3  Atl.  49;  Parker 
V.  Stevens,  61  N.  J.-Bq.  163,  165, 
47  AU.  573;  Roy  v.  Squire,  61  N.  J. 
Eq.  182,  186,  48  Atl.  233;  Smathers 
V.  West  Carolina  Bank,  135  N.  C. 
410,  47  S.  E.  893. 

Compare:  Conway  v.  Carter,  11 
N.  M.  419,  432,  68  Pac.  941,  where, 
in  suit  against  sureties  of  first 
adrninistrator  to  recover  proceeds 
of  insurance  policy,  collected  by 
him,  all  allegations  were  admitted 
and  court  rendered  judgment  on 
the  pleadings. 


15  Beall  V.  New  Mexico,  16  Wall. 
(U.  S.)  535,  12  L.  Ed.  292;  United 
States  V.  Walker,  109  U.  S.  258,  27 
L.  Ed.  929;  State  v.  Rottaken,  34 
Ark.  144,  151;  Warfield  v.  Brand's 
Admr.,  13  Bush  (76  Ky.)  77,  88; 
Potts  V.  Smith,  3  Rawle  (Pa.)  361, 
24  Am.  Dec.  359;  Collins  v.  War- 
ren, 63  Tex.  311,  321. 

By  statute  the  administrator  de 
bonis  non  has  in  some'  jurisdic- 
tions been  authorized  to  sue  his 
predecessor  who  has  been  re- 
moved from  office.  —  Hanifan  v. 
Needles,  108  111.  403,  407;  Stewart 
V.  Phenice,  65  Iowa  475,  478,  22 
N.  W.   636. 

Sureties  of  former  administrator 
may  be  sued  within  three  years  by 
administrator  de  bonis  non. — 
Davis  V.  Clark,  68  Kan.  454,  469, 
49  Pac.  665. 
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ministrator  fraudulently  transfers  assets  of  the  estate  to 
another,  acting  in  collusion  with  such  other  under  an 
agreement  that  such  assets  shall  be  retained  for  his  own 
use,  then  such  property  will  be  considered  in  equity  as 
unadministered  and  consequently  to  pass  to  the  adminis- 
trator de  horns  non.  In  such  a  case  the  administrator 
de  bonis  non  can  resort  to  a  court  of  equity  to  have  the 
transfer  set  aside  and  to  have  the  legal  estate  conveyed 
to  himself.^®  The  same  rule  prevails  where  the  transfer 
is  void  because  of  want  of  jurisdiction.^''  But  as  to 
devastavit  or  waste  committed  by  his  predecessor,  an  ad- 
ministrator de  bonis  non  has  no  right  of  action  against 
his  predecessor  or  his  representatives,  such  right,  inde- 
pendent of  statute,  being  vested  in  the  next  of  kin  of  the 
decedent,  if  intestate,  whose  estate  is  being  administered, 
or,  if  testate,  in  those  who  take  under  his  will.^*  In  many 
of  the  American  states,  however,  this  rule  has  been  ab- 
rogated and  the  administrator  de  bonis  non  may  main- 
tain the  action.^® 

16  Cubbldge  v.  Boatwright,  9D  State  v.  Fidelity  etc.  So.,  100  Md. 
Rubs.  549;  Scott  v.  Tyler,  2  Dick.  256,  108  Am.  St  Rep.  410,  59  Atl., 
712,  725,  by  Lord  Thurlow;  Swink's  735;  Roy  v.  Squire,  61  N.  J.  Eq. 
Admr.  v.  Snodgrass,  17  Ala.  653,  52  182,  48  Atl.  233;  Probate  Court 
Am.  Dec.  190;  Deans  v.  Wllcoxon,  v.  Smith,  16  R.  I.  444,  17  Atl.  56. 
25  Fla.  980,  7  So.  163.  i9  Eubank  v.  Clark,  78  Ala.  73; 

17  Hopper  V.  Steele,  18  Ala.  828;  Goodwynne  v.  Bellerby,  116  Ga. 
Bragg  V.  Massie's  Admr.,  38  Ala.  901,  43  S.  E.  275;  Bailey  v.  Mc- 
89,  79  Am.  Dec.  82.  Alpin,  122  Ga.  616,  50  S.  E.  388; 

18  Green  v.  Byme,  46  Ark.  453;  Ellyson  v.  Lord,  124  Iowa  125,  99 
Deans  v.  Wilcoxon,  25  Fla.  980,  N.  W.  582;  Dunne  v.  American 
7  So.  163;  Ormes'  Estate  vt  Brown,  Surety  Co.,  34  Misc.  Rep.  (N.  Y.) 
22  Ind.  App.  569,  52  N.  E.  1005;  584,  70  N.  Y.  Supp.  391;  Estate 
Karn's  Admr.  v.  Seaton,  23  Ky.  L.  of  Herren  (Gateh.  v.  Simpson),  40 
101,  62  S.  W.  737;  Meservey  v.  Ore.  90,  66  Pac.  688;  Shackelford 
Kalloch,  97  Me.  91.  63  Atl.  876;  v.  Runyan,  7  Humph.  (26  Tenn.) 
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§  1252.   The  Same  Subject:  Assets  and  Accounting. 

Moneys  due  the  estate  because  of  a  contract  made  by 
the  original  executor  or  administrator  in  his  official  ca- 
pacity, is  deemed  unadministered  assets  and  may  be  col- 
lected by  the  administrator  de  bonis  non.^°  He  is  en- 
titled to  the  possession  of  all  unadministered  assets  and 
may  recover  them  from  his  predecessor  or  from  any  one 
having  possession  of  them.^^  Debts  and  choses  in  action 
not  reduced  to  possession  are  not  administered,^^  and 
debts  due  the  decedent  may  be  collected  by  the  adminis- 
trator, de  bonis  non.^^  In  some  jurisdictions,  however, 
it  is  held  that  the  administrator  de  bonis  nan  can  not 
compel  the  representatives  of  the  deceased  executor  or 


141;  Strickland  v.  Sandmeyer,  21 
Tex.  Civ.  App.  351,  52  S.  W.  87. 

In  Indiana  the  only  remedy  Is 
an  action  on  the  bond  of  the  orig- 
inal executor  or  administrator. — 
Lucas  V.  Donaldson,  117  Ind.  139, 
19  N.  E.  758. 

A  distinction  is  made  in  some 
jurisdictions  so  that  the  adminis- 
trator de  bonis  non  may  sue  for 
devastavit  by  his  predecessor  only 
when  such  predecessor  was  re- 
moved or  resigned  from  office,  and 
not  where  his  authority  was  ter- 
minated by  his  death. — Marsh  v. 
People,  15  111.  284;  Duffin  v.  Ab- 
bott, 48  III.  17;  Hoagland  v. 
Cooper,  65  N.  J.  Eq.  407,  56  Atl. 
705;  Tracy's  Admr.  v.  Card's 
Admr.,  2  Ohio  St.  431;  Douglas  v. 
Day,  28  Ohio  St.  175. 

20  Webster  v.  Spencer,  3  B.  & 
Aid.  360;  Elliott  v.  Kemp,  7  Mees. 
&   W.    306;    Moseley   v.   Rendell, 


L.  R.  6  Q.  B.  338;  Wilson  v. 
Stevens,  129  Ala.  630,  87  Am.  St. 
Rep.  86,  29  So.  678;  Hemphill  v. 
Hamilton,  11'  Ark.  425;  Luers  v. 
Brunger,  56  Hov.  Pr.  (N.  Y.)  282. 

21  Langford  v.  Mahony,  4  Dru. 
&  W.  81;  King  v.  Smith,  15  Ala. 
264;  Morrow  v.  Taggart,  45  Ala. 
293;  Small  v.  Thompson,  92  Me. 
639,  43  Atl.  509;  Colt  v.  Lasnier, 
9  Cow.  (^f.  Y.)  320;  Redfearn  v. 
Craig,  57  S.  C.  534,  35  S.  E.  1024; 
Johnson  v.  Morris,  45  Tex.  463; 
McCreery  v.  First  Nat.  Bank,  55 
W.  Va.  663,  47  S.  B.  890. 

22  Beall  V.  New  Mexico,  16  Wall. 
(TJ.  S.)  535,  21  L.  Ed.  292. 

23  Morrow  v.  Taggart,  45  Ala. 
293;  ^ewhall  v.  Turney,  14  111. 
338. 

The  administrator  de  bonis  non 
is  entitled  to  the  possession  of  un- 
paid promissory  notes.  —  Reed  v. 
Reeves'  Admr.,  13  Bush  (Ky.)  447. 
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administrator  to  tarn  over  the  unadministered  assets 
until  an  accounting  has  been  had.^*  The  common  law  rule 
is  that  the  right  to  compel  an  accounting  is  vested  in 
those  directly  interested  in  the  estate,  not  in  the  admin- 
istrator de  bonis  non;-^  however,  in  some  jurisdictions  in 
the  United  States  an  administrator  de  bonis  non  is 
granted  this  power.^® 

The  powers  and  duties  of  an  administrator  de  bonis 
non,  with  regard  to  the  unadministered  assets,  are  prac- 
tically the  same  'as  those  of  his  predecessor^''  except 
where  such  predecessor  had  some  special  confidence  or 
trust  reposed  in  him  by  the  testator.^*  He  must  give  a 
bond  for  the  faithful  performance  of  his  office,  and  where 
he  takes  with  the  will  annexed,  it  must  be  commensurate 
with  the  powers  and  trusts  contained  in  the  will.^®  The 
bond  should  disclose  a  special  character  of  the  adminis- 

24  Foster  v.  Bailey,  157  Mass.  Jones  v.  Wooten,  137  N.  C.  421, 
160,  31  N.  E.  771;  Reed  v.  Hume,      49  S.  E.  915. 

25  Utah  248,  256,  70  Pac.  998.  27  Moseley's  Admr.  v.  Mastin,  37 

25  Bailey  V.  McAlpin,  122  Ga.  616,  Ala.  216,  219;  Bristol  Sav.  Bank 
50  S.  E.  388;  Green  v.  Byrne,  46  v.  Holley,  77  Conn.  225,  58  Atl.  691; 
Ark.  453;  Hartson  v.  Blden,  58  Bailey  v.  McAlpin,  122  Ga.  616,  50 
N.  J.  Eq.  478,  44  Atl.  156;  Mc-  S.  E.  388;  Ellyson  v.  Lord,  124 
Creery  v.  First  Nat.  Bank,  55  Iowa  125,  99  N.  W.  582;  Conklin 
W.  Va.  663,  47  S.  E.  890.  v.    Egerton's    Admr.,     21    Wend. 

Contra:     Villard    v.    Robert,    1  (N.  T.)   430;    Dunne  v.  American 

Strobh.  Eq.  (S.  C.)  393.  Surety  Co.,  34  Misc.  Rep.  (N.  Y.) 

26  Martin  v.  Ellerbe's  Admr.,  70  584,  70  N.  Y.  Supp.  391;  Estate  of 
Ala.  326;  Matter  of  Radovich,  74  Herrea  (Gatch  v.  Simpson),  40 
Cal.  536,  5  Am.  St.  Rep.  466,  16  Ore.  90,  66  Pac.  688;  Smith  v. 
Pac.  321;  Bishop  V.  Chase,  156  Mo.  Pearce,  2  Swan  (32  Tenn.)  128; 
158,  79  Am.  St.  Rep.  515,  56  S.  W.  Ferebee  v.  Baxter,  34  N.  C.  (12 
1080;    Tunnicliff  v.   Fox,   68   Neb.  Ired.  L.)   64. 

811,    94    N.    "W.    1032;    Dunne    v.  28  See  §§  1242-1244. 

American  Surety  Co.,  34  Misc.  Rep.         29  Hartzell  v.  Commonwealth,  42 

(N.  Y.)  584,  70  N.  Y.  Supp.  391;      Pa.  453. 
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tration.'"  He  must  take  possession  of  the  chattels  of 
the  estate  to  which  he  is  entitled  and  return  an  inventory 
thereof,*^  and  the  chattels  which  are  returned  in  the  in- 
ventory must  be  accounted  for  by  him.^^  It  is  his  further 
duty  to  distribute  the  assets  to  the  persons  entitled 
thereto.^* 

§  1253.   LiabiKties  of  Administrator  De  Bonis  Non. 

An  administrator  de  bonis  non  is  not  accountable  to 
the  next  of  kin  or  to  the  residuary  legatee  or  others  in- 
terested under  the  will  for  the  devastavit  of  his  prede- 
cessor,^* nor  are  the  sureties  on  the  original  bond  of  an 
administrator  de  bonis  non  liable  for  loss  by  conversion 
committed  by  the  first  administrator,  although  the  ad- 
ministrator de  bonis  itow- incorrectly  charges  himself  with 
the  amount  of  money  which  the  converted  property  is 
supposed  to  represent.  The  liability  is  limited  to  the 
unadministered  assets.^^  But  if  thereafter  he  makes  a 
sworn  statement  to  the  court  of  such  amount  of  money 
in  his  possession,  and  subsequently  is  called  upon  to  give 
an  additional  bond,  the  sureties  on  the  new  bond  ^Decome 
liable  if  the  administrator  de  bonis  non  does  not  account 
for  the  moneys  according  to  his  statement,  although  the 

30  Small  V.  Commonwealth,  8  Pa.  35  Ennis     v.     Smith,     14     How. 
101;  Hartzell  V.  Commonwealth,  42      (TJ.  S.)  400,  14  L.  Ed.  472. 

Pa.  453.  An  administrator  de  bonis  non 

31  Alexander  v.  Stewart,  8  Gill      is  entitled  to  every  specific  drticle 
&  J.  (Md.)  226.  which  belonged  to  the   decedent, 

32  Fay     V.     Muzzey,     13     Gray      and  which  is  not  disposed  of  and 
(Mass.)  53,  74  Am.  Dec.  619.  converted  into  money  by  the  first 

33  Alexander  v.-  Stewart,  8  Gill      administrator;   such  articles  have 
&  J.  (Md.)  226.  not  been  administered  and  the  ad- 

34  Bliss  V.  Seaman,  165  111.  422,      ministrator  de  bonis  non  acquires 
429,  46  N.  E.  279.  the  same  interest  in  them  that  the 
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loss  may  have  occurred  by  reason  of  the  fact  of  conver- 
sion by  the  former  administrator.*^ 


first  administrator  had,  but  not  so 
with  the  price  of  the  articles  al- 
ready administered  or  converted 
into  money;  as  to  their  price  he  is 
not  entitled  to  have  an  account 
against  the  first  administrator  or 
the  representatives.  —  Graves  v. 
Downey,  39  B.  Mou.  (19  Ky.)  363, 


356;  Slaughter  v.  Froman,  5  T.  B. 
Mon.  (Ky.)  19, 17  Am.  Dec.  33. 

36  Bnnis  v.  Smith,  14  How. 
(U.  S.)  400, 14  L.  Ed.  472,  involving 
act  of  Congress  regarding  the 
Orphans'  Court  of  the  District  of 
Columbia  (9  SUts.  at  L.  4). 


CHAPTER  XLVII. 

EXECUTOR  DB  SON  TORT. 

§  1254.    Executor  de  son  tort  defined. 

§  1255.  What  acts  are  sufficient  to  constitute  one  an  executor 
de  son  tort. 

§  1256.    Realty  and  partnership  property  not  involved. 

§  1257.  As  to  legal  executor  and  one  de  son  tort  existing  at  same 
time. 

§  1258.  Possession  of  goods  under  conveyance  to  defraud  cred- 
itors. 

§  1259.    Goods  received  innocently,  or  through  collusion. 

§  1260.    Possession  in  good  faith  under  color  of  title. 

§  1261.   Acts  of  conservation  or  kindness. 

§  1262.    Acts  of  servants,  agents,  and  coadjutors. 

§  1263.    Foreign  executor  taking  possession  of  local  assets. 

§  1264.    Payment  of  debts  of  decedent  by  executor  de  son  tort. 

§  1265.  Executor  de  son  tort  can  not  retain  assets  to  satisfy 
debt  due  himself. 

§  1266.    Duties  and  liabilities  of  executor  de  son  tort. 

§  1267.    Executor  de  son  tort  no  right  to  sue. 

§  1268.    EfEect  of  acts  of  executor  de  son  tort. 

§  1269.  Where  executor  de  son  tort  is  subsequently  regularly 
appointed. 

§  1270.    Actions  against  executor  de  son  tort :  Who  may  sue. 

§  1271.    Forms  of  action  against  executor  de  son  tort. 

§  1272.    The  same  subject :  Time  and  venue. 

§  1273.    Defenses  which  executor  de  son  tort  may  interpose. 

§  1274.    Manner  of  pleading  defenses:  Judgment  and  execution. 

§  1275.  Statutes  abolishing  office  do  not  deprive  defendant  of 
former  defenses. 

§  1254.    Executor  De  Son  Tort  Defined. 

De  son  tort  means  "of  his  own  wrong,"  An  executor 
de  son  tort  is  a  person  who,  without  any  authority  from 
the  deceased  or  a  court  of  probate,  does  such  acts  as  be- 

(1935) 
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long  to  the  office  of  an  executor  or  administrator ;  and  it 
is  said  that  all  acts  of  acquiring,  transferring  or  possess- 
ing the  personal  estate  of  a  decedent  will  constitute  one 
an  executor  de  son  tort,  because  these  are  the  only  in- 
dicia by  which  creditors  know  against  whom  to  bring  their 
actions.^  An  executor  de  son  tort  has  also  been  defined 
to  be  a  person  who  takes  upon  himself  to  act  as  executor 
or  administrator  without  sufficient  authority.  Inasmuch 
as  an  executor  is  also  a  trustee,  a  trustee  de  son  tort  is 
one  who  of  his  OAvn  authority  enters  into  the  possession 
or  assumes  the  management  of  property  which  belongs 
beneficially  to  others.^  In  general  it  may  be  said  that  an 
executor  de  son  tort  is  an  executor  only  for  the  purpose 
of  being  sued  and  made  liable  for  the  assets  of  the  estate 
with  which  he  has  intermeddled.*  In  some  jurisdictions, 
by  virtue  of  the  statutes,  there  is  no  such  thing  as  an  ex- 
ecutor de  son  tort.* 

1  Bacon's  Abr.,  tit.  Exrs.  &  8  Pryor  v.  Downey,  50  Cal.  388, 
Admrs.,  B,  3,  1;  Attorney  General  19  Am.  Rep.  656;  Walker  v.  Port- 
V.  New  York  Breweries  Co.,  (1898)  land  Savings  Bank,  113  Me.  353, 
1  Q.  B.  205;   Allen  v.  Hurst,  120  93  Atl.  1025. 

Ga.  763,  48  S.  E.  341;   Walker  v.  4  Winfrey  v.  Clarke,  107  Ala.  355, 

Portland    Savings   Bank,   113   Me.  18  So.  141;  Bowden  v.  Pierce,  73 

353,  Ann.  Gas.  1917E,  1,  L.  R.  A.  Cal.  459,  14  Pac.  302,  15  Pac.  64; 

1915E,  840,  93  Atl.  1025;  Emery  v.  Fox  v.  Van  Norman,  11  Kan.  214; 

Berry,  28  N.  H.  473,  61  Am.  Dec.  Gilkey  v.  Hamilton,  22  Mich.  283; 

622;    In   re   Mitchell,   74   Vt.   186,  Noon  v.  Finnegan,  29   Minn.  418, 

52  Atl.  523.  13     N.    W.     197;     Rutherford    v. 

2  Walker  v.  Portland  Savings  Thompson,  14  Ore.  236,  12  Pac. 
Bank,  113  Me.  353,  93  Atl.  1025;  382;  State  v.  Henkle,  45  Ore.  430, 
Noon  V.  Finnegan,  29  Minn.  418,  13  78  Pac.  325;  Merrill  v.  Comstock, 
N.  W.  197;  Mills  v.  Mills,  115  N.  Y.  154  Wis.  434,  143  N.  W.  313. 

80,  21  N.  E.  714;  Ex  parte  Davega  See  §  1275  as  to  defenses  of  in- 

(Davega  v.  Henry),  31  S.  C.  413,  termeddler,  although  office  of  ex- 

10    S.   E.    72;    Morris    v.    Joseph,  ecutor  de  son  tort  does  not  exist 

1  W.  Va.  256,  91  Am.  Dec.  386.  under  the  statute. 
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§  1255.   What  Acts  Are  Sufficient  to  Constitute  One  an  Execu- 
tor De  Son  Tort. 

It  has  been  decided  that  the  single  act  of  receiving  and 
paying  out  money  belonging  to  the  estate. of  a  decedent 
will  make  one  an  executor  de  son  tort  to  the  extent  that 
he  may  be  charged  as  such.^  Any  acts  such  as  collecting 
money  due  the  estate,  paying  debts  with  the  funds  of 
the  estate  or  making  other  disposition  of  any  part  of  the 
property  belonging  to  the  estate,  will  constitute  a  person 
an  executor  of  his  own  wrong.*  Such  an  executor  may 
likewise  be  constituted  by  occupying  the  house  and  car- 
rying on  the  trade  of  the  decedent.''  If  one  takes  posses- 
sion of  the  goods  of  a  decedent  merely  in  order  to  con- 
serve them,  but  negligently  loses  them  or  allows  them 
to  become  destroyed,  he  is  liable  as  an  executor  de  son 

"At  all  events,  no  man  can  be  executors,  or  general   or   special 

executor  de  son  tort  in  regard  to  administrators    of   such,   deceased 

land."— Pryor  v.  Downey,  50  Cal.  person,  for  the  value  of  any  prop- 

388,  19  Am.  Rep.  656.      "  ^^^^   °^   ^*f«°ts    ««    ^^^^^   °^   "■«■ 


Under  the  probate  system  of 
Missouri  there  can  be  no  executor 
de  son  tort  in  so  far  as  to  author- 


ceived,  and  for  all  damages  caused 
by  his  acts  to  the  estate  of  the 
deceased." — ^Babcock  v.  Booth,  2 
Hill  (N.  Y.)  181,  38  Am.  Dec.  578; 

ize  a  single  creditor  of  the  dece-     jj^^^  ^  Butterworth,  21  Tex.  133, 

dent    to    maintain    an    action    of      73  a^i.  Dec  223. 

trover  against  such  executor.— Ro-         "One  who  has  taken  charge  of 

zelle  V.  Harmon,  103  Mo.  339,  12      the  property  of  a  decedent  can  not 

L.  R.  A.  187,  15  S.  W.  432.  ije  sued  as  an  executor  de  son  tort 

Sometimes    the    statute    enacts      under  our  law." — Vela  v.  Guerra, 

that  "  no  person  shall  be  liable  to      75  Tex.  595, 12  S.  W.  1127. 

an  action  as  executor  of  his  own  5  Leach  v.   Pillsbury,   15   N.   H. 

wrong,  for  having  received,  taken,      137. 

or  interfered  with  the  property  or  6  Givens  v.   Higgins,  4   McCord 

effects  of  a  deceased  person;  but      (S.  C.)  286,  17  Am.  Dec.  742. 

shall  be  responsible  as  a  wrong-  THooper    v.     Summersett,     1 

doer  in  the  proper  action,  to  the      Wightw.  16. 


1938  COMMENTARIES    ON    THE   LAW   OP    "WILLS. 

tort.^  The  rule  is  the  same  where  one  receives  money 
of  an  estate  and  pays  it  out  on  claims  for  the  expenses 
of  the  funeral  and  last  iUness  of  the  decedent,  but  not 
if  he  defrays  the  claims  but  of  his  own  funds.* 

Some  of  the  older  cases  carry  the  doctrine  further  than 
would  probably  be  sanctioned  today.  A  person  has  been 
held  so  liable  for  taking  a  dog  of  the  decedent,  and  a  wife 
for  milking  a  cow  of  her  deceased  husband.^"  And  it  has 
been  held  that  the  slightest  circumstances  of  intermed- 
dling with  the  personal  property  of  a  decedent  wiU  con- 
stitute one  an  executor  de  son  tort.^^  The  rule  is  laid 
down  that  all  acts  by  which  one  assumes  any  particular 
control  over  the  personal  property  of  a  decedent,  with- 
out legal  right  shown,  will  constitute  him  an  executor  of 
his  own  wrong,  as  against  creditors.  Any  act  which 
evinces  a  legal  control  by  possession,  direction,  or  other- 
wise, wiU,  unexplained,  make  him  so  liable.^^  The  inter- 
meddling, however,  must  be  such  as  to  manifest  a  right 

8  Hubble  V.  Fogartie,  3  Rich.  L.  Hallihan,  46  Vt.  389,  14  Am.  Rep. 
(S.  C.)  413,  45  Am.  Dec  775  (where      628. 

one  was  in  possession  of  a  horse  lO  Gerret  v.   Carpenter,  2  Dyer 

of  the   deceased  and  used  it  for  166,  in  note. 

more  than  a  year  and  suffered  him  ii  Padget  v.  Priest,  2  Term  R. 

to  estray  with  no  attempt  to  re-  97;    Walker  v.   Portland   Savings 

claim  it).  Bank,  113  Me.  353,  93  Atl.  1025. 

9  Swinb.  Wills,  pt.  4,  §23;  Go-  "In  short,  every  intermeddling 
dolph,  pt.  2,  ch.  8,  §  1;  Bennett  v.  after  the  death  of  the  party  makes 
Ives,  30  Conn.  329;  Rohn  v.  Rohn,  the  person  so  intermeddling  an 
204  111.  184  98  Am.  St.  Rep.  185,  executor  de  son  tort." — Edwards 
68  N.  E.  369.  v.  Harben,  2  Term  R.  581,  597. 

A  widow  who  appropriated  and  12  Wilson  v.  Hudson,  4  Harr. 
paid  out  money  left  by  her  intes-  (Del.)  168;  White  v.  Mann,  26  Me. 
tate  husband,  even  though  part  of  361;  Emery  v.  Berry,  28  N.  H.  473, 
the  money  was  paid  out  for  funeral  61  Am.  Dec.  622;  Hubble  v.  Fog- 
expenses,  has  been  held  liable  as  artie,  3  Rich.  L.  (S.  C.)  413,  45  Am. 
an  executrix  de  son  tort. — Shaw  v.  Dec.  775. 
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to  exercise  control  or  to  make  a  disposition  of  the  effects 
of  the  deceased.  Acting  wholly  as  a  servant  will  not  make 
a  person  so  liable,^^  nor  where  one  is  merely  a  coadjutor 
or  supervisor.^*  To  constitute  intermeddling,  the  person 
sought  to  be  charged  as  executor  de  son  tort  must  take 
possession  of  or  exercise  some  control  over  the  assets  of 
the' decedent;  without  this  the  performance  of  acts  which 
are  in  their  nature  such  as  an  executor  or  administrator 
would  do,  will  not  charge  one  as  an  executor  de  son  tort.^^ 
Whether  or  not  one  has  made  himself  liable  as  an  exec- 
utor de  son  tort  is  a  mixed  question  of  law  and  fact.  The 
jury  in  the  first  place  finds  the  facts  and  the  court  then 
determines,  as  a  matter  of  law,  whether  the  facts  found 
create  an  executorship  de  son  tort}^    The  evidence  to 

band's  plantation,  a  wagoner  or 
boatman  to  carry  the  crop  to  mar- 
ket, a  factor  to  sell  It,  and  a  clerk 
to  collect  and  pay  money  under 
her  direction,  these,  not  knowing 
In  what  capacity  they  were  acting, 
would  be  considered  merely  her 
agents,  and  not  exercising  such 
control  over  the  funds  as  to  make 
themselves  liable. — GIvens  v.  Hig- 
glns,  4  McCord  (S.  C.)  286,  17  Am. 
Dec.  742. 

14  Stokes  V.  Porter,  2  Dyer  166b. 

15  Walker  v.  Portland  Savings 
Bank,  113  Me.  353,  93  Atl.  1025. 

16  Padget  v.  Priest,  2  T.  R.  97; 
Haacke  v.  Gordon,  6  TJ.  C.  Q.  B. 
424;  Ward  v.  Bevill,  10  Ala.  197, 
44  Am.  Dec.  478;  Hubble  y.  Fog- 
artie,  3  Rich.  L.  (S.  C.)  413,  45  Am. 
Dec.  775;  Rohn  v.  Rohn,  204  111. 
184.  98  Am.  St.  Rep.  185,  68  N.  E. 
369;  Caruthers  v.  Moore,  1  Tenn. 
Cas.  60. 


Any  one,  even  a  legatee,  who 
without  legal  administration  of  the 
estate,  takes  possession  of  any 
property  of  the  decedent  is  liable 
as  an  executor  de  son  tort  and 
may'  be  sued. — Wilson  v.  Davis,  37 
Ind.  141. 

There  must  be  a  wrongful  in- 
vasion of  property  rights.  The  fact 
that  funds  belong  to  an  estate 
rather  than  to  an  individual,  does 
not  vest  them  with  peculiar  at- 
tributes, nor  make  one  liable  to 
the  true  owner  thereof  for  inter- 
meddling therewith  when  he  would 
not  be  liable  if  the  owner  were  an 
individual. — Holden  v.  Farmers'  & 
Traders'  Natl.  Bank,  77  N.  H.  535, 
Ann.  Cas.  1917E,  23,  L.  R.  A. 
1915E,  309,  93  AU.  1040. 

13  Givens  v.  Higgins,  4  McCord 
(S.  C.)  286,  17  Am.  Dec.  742. 

Where  a  widow  employed  an 
overseer  to  superintend  the  hus- 
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charge  one  as  an  executor  de  son  tort  need  not  be  suffi- 
cient to  warrant  a  conviction  for  a  felony.^' 

§  1256.   Realty  and  Partnership  Property  Not  Involved. 

The  intermeddling  which  causes  one  to  he  charged-  as 
an  executor  de  son  tort  has  reference  to  personal  prop- 
erty only ;  any  wrong  perpetrated  as  to  the  realty  would 
affect  the  heir  or  devisee,  not  the  administration.^*  How- 
ever, personal  interests  in  realty,  such  as  a  leasehold, 
may  be  taken  into  possession  or  rents  collected  under  sub- 
leases so  as  to  render  one  liable  as  executor  of  his  own 
wrong.^* 

Inasmuch  as  one  who  intermeddles  with  the  assets  of 
a  partnership  after  the  death  of  one  of  the  partners  is 
liable  to  account  to  the  surviving  partner,  he  can  not 
therefore  be  considered  as  an  executor  de  son  tort  of  the 
deceased  member  of  the  firm.^" 

§  1257.   As  to  Legal  Executor  and  One  De  Son  Tort  Existing  at 
Same  Time. 

Some  confusion  has  arisen  because  of  statements  in 
decisions  that  there  can  not  be  an  executor  de  son  tort 
if  there  be  a  legally  appointed  and  qualified  executor  or 
administrator.    Such  a  statement  is  generally  true,  for 

IT  Israel  v.  King,  69  N.  C.  373.  an  executor  de  son  tort  only  by 

isEla  V.  Ela,  70  N.  H.  163,  47  intermeddling  with   assets   whlcli 

Atl.  414;  Campbell  v.  Sheldon,  13  affect  the  administration. — Mlnck 

PicK  (30  Mass.)  8,  22;  Claussen  v.  v.  Walker,  81  N.  J.  Eq.  112,  88  Atl. 

Lafrenz,  4  Greene  (Iowa)  224.  378. 

Persons  who,  under  a  void  pro-  i9  Mayor    and    Commonalty    of 

vision  In  a  will,  received  and  dealt  Norwich  v.' Johnson,  3  Lev.  31,  35; 

with  real  estate  and  the  revenues  s.    c,    3    Mod.    90;    Williams    v. 

therefrom,  are  not  "executors  de  Heales,  43  L.  J.  C.  P.  80,  30  L.  T. 

son  tort"  because  such  assets  go  N.  S.  20,  L.  R.  9  C.  P.  177. 

to  the  heirs,  and  a  person  becomes  20  Hunt  v.  Drane,  32  Miss.  243. 
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if  a  stranger  obtains  possession  of  the  goods  of  a  decedent 
after  administration  is  had,  he  is  a  trespasser.^^  But  if 
such  stranger  obtains  .possession  prior  to  the  legal 
appointment  of  an  executor  or  administrator,  he  may 
be  thereafter  charged  as  an  executor  de  son  tort  be- 
cause the  lawful  representative  can  only  be  charged  to 
the  extent  of  the  assets  which  come  into  his  hands. ^"^ 
If,  however,  the  one  wrongfully  having  possession  of  the 
goods  delivers  them  to  the  executor  or  administrator 
before  action  is  brought,  he  is  relieved.^^  And  possession 
of  goods  obtained  from  the  decedent  in  his  lifetime  for 
the  purpose  of  defrauding  creditors  will  make  the  pos- 
sessor chargeable  as  executor  of  his  own  wrong,  even 
after  the  appointment  of  a  legal  executor  or  administra- 
tor, and  the  same  rule  holds  where  possession  is  obtained 
from  the  legal  executor  or  administrator  after  his 
appointment  and  in  collusion  with  him.^* 

§  1258.   Possession  of  Goods  Under  Conveyance  to  Defraud 
Creditors. 

If  one  in  his  lifetime  by  way  of  a  deed  of  gift  or  bill 
of  sale  transfers  to  another  his  personal  property  in 
order  to  defraud  his  creditors,  the  one  taking  possession 
of  such  property  under  such  fraudulent  conveyance  be- 

21  Tomlin  v.  Beck,  1  Turn.  &  R.  ecutor,    he   is    chargeable    as    an 

438;    Read's    Case,    5    Coke    33b;  executor  de  son  tort. — Read's  Case, 

Ward  V.  Bevill,  10  Ala.  197,  44  Am.  5  Coke  34a. 

Dec.  478;  Ebblnger  v.  Wlghtman,  22  Read's    Case,    5    Coke    33b; 

15   Colo.  App.   439,   62   Pac.    963;  Stokes  v.  Porter,  Dyer  166b;  Ward 

Bacon  v.  Parker,  12  Conn.  212.  v.  Bevill,  10  Ala.  197,  44  Am.  Dec. 

Although  there  be  a  legal  execu-  478. 

tor,  yet  if  one  by  pretending  and  23  Anon.,  Salk.  313,  pi.  19. 

claiming  to  be  executor,  pays  or  24  There  can  be  no  liability  as 

receives  debts,  or  pays  legacies,  or  an    executor    de    son    tort    where 

otherwise  intermeddles  as  an  ex-  there  is  a  rightful  executor,   ex- 


1942 


COMMENTAEIES    ON    THE   LAW    OF    WILLS. 


Gomes,  after  the  death  of  the  donor  or  vendor,  chargeable 
as  an  executor  de  son  tort.^°  The  rule  does  not,  of  course, 
apply  where  there  is  a  valid  assignment  for  a  valuable 
consideration.  2*  If  one  under  cover  of  such  a  fraudu- 
lent gift  or  sale  takes  possession  or  assumes  control  of 
property  in  his  possession  at  the  time  of  the  death  of  the 
alleged  donor  or  vendor,  he  becomes  chargeable  as  an  ex- 
ecutor de  son  tort  and  answerable  to  the  creditors  of  the 
decedent,^^  and  the  fact  that  the  possession  is  taken  by 
his  agent,  and  not  by  himself  in  person,  does  not  alter 
the  rule.^^  The  reason  of  the  rule  is  that,  generally  speak- 
ing, the  representative  of  a  decedent  is  bound  by  his 
fraud  and  therefore  can  not  have  such  a  fraudulent  trans- 
fer set  aside  ;^®  but  in  some  jurisdictions  the  representa- 


cept  in  cases  alleged  to  be  fraudu- 
lent.—Francis  V.  Welch,  33  N.  C. 
215. 

See,  post,  §§1258,  1259. 

25Godolph,  pt  2,  ch.  8,  §1; 
Hawes  v.  Leader,  Cro.  Jac.  271; 
Edwards  v.  Harben,  2  Term  R.  587; 
Babcock  v.  Booth,  2  Hill  (N.  Y.) 
181,  38  Am.  Dec.  578;  Osborne  v. 
Moss,  7  Johns.  (N.  Y.)  161,  5  Am. 
Dec.  252;  Norfleet  v.  Riddick,  14 
N.  C.  (3  Dev.  L.)  221,  22  Am.  Dec. 
717;  Bailey  v.  Miller,  27  N.  C. 
(5  Ired.  L.)  444,  44  Am.  Dec.  47; 
Tucker  v.  Williams,  Dudley  L. 
(S.  C.)  329,  31  Am.  Dec.  561;  Dens- 
ler  V.  Edwards,  5  Ala.  31. 

Contra:  King  v.  Lyman,  1  Root 
(Conn.)  104. 

A  deed  of  gift  of  a  mare  made 
by  the  decedent  immediately  prior 
to  his  death,  the  decedent  dying 
In  the  donee's  house  and  the  prop- 
erty remaining  in  the  donee's  pos- 


session, there  being  creditors  of 
the  decedent,  was  sufficient  to  con- 
stitute the  donee  an  executor  de 
son  tort. — Gleaton  v.  Lewis,  24  Ga. 
209. 

26  Debesse  v.  Napier,  1  Mc- 
Cord  L.  (S.  C.)  106,  10  Am.  Dec. 
658. 

27  Hopkins  v.  Towns,  4  B.  Mon. 
(Ky.)  124,  39  Am.  Dec.  497. 

28  Hopkins  V.  Towns,  4  B.  Mon. 
(Ky.)  124,  39  Am.  Dec.  497. 

29  Freeman  v.  PuUen,  119  Ala. 
235,  24  So.  57;  Holliday  v.  Mc- 
Kinne,  22  Fla.  153;  Anderson  v. 
Brown,  72  Ga.  713;  Richardson  v. 
Ranson,  99  111.  App.  258;  Van 
Wickle  V.  Calvin,  23  La.  Ann.  205; 
Stam  V.  Smith,  183  Mo.  864,  81 
S.  W.  1217;  Thompson  v.  Palmer, 
2  Rich.  Eq.  (S.  C.)  32;  Wilson  v. 
Demander,  71  Tex.  603,  9  S.  W. 
678;  Thomas  v.  Soper,  5  Munf. 
(Va.)    28. 
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tive  of  a  decedent  is  considered  also  as  a  representative 
of  the  creditors,  thus,  giving  him  the  same  right  as  the 
creditors  to  have  such  a  fraudulent  transfer  vacated,  and 
the  right  is  sometimes  given  by  statute.®*' 

The  administrator  of  a  fraudulent  assignee  has  been 
held  liable  as  an  executor  de  son  tort  to  the  creditors  of 
the  deceased  debtor  by  whom  the  assignment  was  made.^^ 
However,  in  a  Georgia  case,  it  was  held  that  if  one  who 
is  chargeable  as  executor  de  son  tort  die,  his  administra- 
tion is  chargeable  in  the  same  manner  and  to  the  same 
extent  as  was  the  intestate,  but  the  administrator  does 
not  himself  become  an  executor  de  son  tort  by  taking  into 
his  custody  property  found  in  the  possession  of  his  in- 
testate, even  though  the  possession  of  the  decedent  was 
as  executor  de  son  tort  of  another  deceased  person.^^ 

§  1259.    Goods  Received  Innocently,  or  Through  Collusion. 

Although  one  may  have  possessed  himself  of  some  of 
the  effects  of  a  decedent  under  such  circumstances  as 
make  him  chargeable  as  an  executor  de  son  tort,  yet  if 
another  in  good  faith  purchase  them  from  him,  the  pur- 
chaser will  not  be  charged  as  an  executor  of  his  own 
wrong.*^  One  who  innocently  receives  goods  from  an  ex- 

soAckerman  v.  Merle,  137  Cal.  Marks   v.   Coats,   37   Ore.   609,    62 

157,   69   Pac.  982;    Bassett  v.  Mc-  Pac.   488;   Ecklor  v.  Wolcott,  115 

kenna,  52  Conn.  437,  439;   Jarrell  Wis.  19,  90  N.  W.  1081. 

V.  Brubaker,  150  Ind.  260,  49  N.  B.  si  McMorine  v.  Storey,  20  N.  C. 

1050;  Mallow  v.  Walker,  115  Iowa  (4  Dev.  &  B.  L.)  329,  34  Am.  Dec. 

238,  91  Am.  St  Rep.  158,  88  N.  W.  374. 

452;    Flynn   v.    Flynn,   183    Mass.  S2  Alfriend  v.  Daniel,  48  Ga.  154- 

365,  67  N.  B.  314;  Beith  v.  Porter,  S3  Smith  v.  Porter,  35  Me.  287; 

119  Mich.  365,  75  Am.  St.  Rep.  402,  Johnson     v.     Gaither,     Harp.     L. 

78  N.  W.  336;  Hofman  v.  Tucker,  (S.  C.)   6. 

58  Neb.  457,  78  N.  W.  941;  Baker  "A  stranger,  therefore,  who  sees 

V.  Carter,  127  N.  C.  92,  37  S.  E.  81;  one  acting  as  executor,  may  fairly 
III  Com.  on  Wills— 8 
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ecutor  de  son  tort  will  not  be  chargeable  as  such,  al- 
though in  equity  he  may  be  held  a  .trustee  as  regards  the 
property.^*  And  it  has  even  been  decided  that  a  party 
who  receives  goods  from  an  executor  de  son  tort  with 
knowledge  of  the  facts,  does  not  thereby  become  charged 
in  that  capacity  ;^^  however,  if  there  is  collusion  between 
the  executor  de  son  tort  and  the  one  who  receives  goods 
from  him,  the  latter  will  be  likewise  liable.*® 

At  an  early  date  in  England,  in  order  to  prevent  one 
having  the  right  of  administration  of  the  estate  of  an 
intestate  from  securing  the  appointment  of  an  adminis- 
trator who  would  act  in  collusion  with  him  to.  defraud  the 
estate,  it  was  enacted  that  every  one  who  should  receive 
or  have  any  goods  or  debts  of  an  intestate  or  the  dis- 
charge of  any  debt  or  duty  belonging  to  the  intestate, 
except  for  a  valuable  consideration  amounting  to  the 
value  of  the  goods  or  debt,  should  be  charged  as  executor 
of  his  own  wrong.®^ 

presume   that  there   is   a  will  in  87  The  statute  of  43  Ellz.,  ch.  8, 

which  he   Is   appointed   executor,  recited   that  "forasmuch  as  it  is 

A  stranger  is  not  bound  to  inquire  often  put  in  use  to  the  defrauding 

into  an  executor's  title;   if  there  of  creditors,  that  such  persons  as 

he    an    appearance    of    it,    it    is  are  to  have  the  administration  of 

sufficient."  —  Johnson   v.   Gaither,  the  goods  of  others  dying  intestate 

Harp.  L.  (,S.  C.)  6.  committed  unto  them,  if  they  re- 

34  Paull  V.  Simpson,  9  Q.  B.  365,  l^i^e  it,  will  not  accept  the  same, 
15  L.  J.  Q.  B.  382;  Hill  v.  CurUs,  ^"^  suffer  or  procure  the  admin- 
L.  R.  1  Eq.  90;  Wiley  v.  Truett,  istration  to  be  granted  to  some 
12  Ga.  588.  stranger  of  mean  estate,  and  not 

„.  o    -..1.       T^    i       Of  i„r     no,,  °*  1^™  to  the  intestate,  from  whom 

35  Smith  V.  Porter,  35  Me.  287. 

themselves    or    others    by    their 

Contra:    Seally  v.  Powis,  1  Harr.      means  do  take  deeds  of  gifts  and 

&  Woll.  2.  authorities  by  letter  of  attorney, 

36  Hill  V.  Curtis,  L.  R.  1  Bq.  90;  whereby  they  obtain  the  state  of 
Caruthers  v.  Moore,  1  Tenn.  the  intestate  into  their  hands,  and 
Cas.  60.  yet  stand  not  subject  to  pay  any 
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§  1260.   Possession  in  Good  Faith  Under  Color  of  Title. 

One  who  lawfully  and  in  good  faith  comes  into  the  pos- 
session of  the  goods  of  a  decedent  with  the  consent  of 
the  rightful  custodian,  can  not  be  charged  as  an  executor 
de  son  tort}^  One  taking  and  possessing  himself  of 
goods  in  good  faith  and  under  color  of  title,  can  not  be 
regarded  as  an  executor  of  his  own  wrong,  even  though 
his  claim  might  not  be  sustained.^^   But  where  color  of 


debts  owing  by  the  same  intestate, 
and  so  the  creditors  for  the  lack 
of  linowledge  of  the  place  of  habi- 
tation of  the  administrator,  can 
not  arrest  him  or  sue  him;  and 
if  they  fortune  to  find  him  out,  yet 
for  lack  of  ability  in  him  to  satisfy 
of  his  own  goods  the  value  of  that 
he  hath  conveyed  away  of  the  in- 
testate's goods,  or  released  of  his 
debts  by  way  of  wasting,  the  cred- 
itors can  not  have  or  receive  their 
just  or  due  debts,"  it  is  enacted 
"that  every  person  or  persons  that 
hereafter  shall  obtain,  receive,  and 
have  any  goods  or  debts  of  any 
person  dying  intestate,  or  a  re- 
lease or  other  discharge  of  any 
debt  or  duty  that  belonged  to  the 
intestate  upon  any  fraud  as  is 
aforesaid,  or  without  such  valuable 
consideration  as  shall  amount  to 
the  value  of  the  same  goods  or 
debts,  or  near  thereabouts,  (except 
it  be  in  or  towards  satisfaction  of 
some  just  and  principal  debt  of 
the  value  of  the  same  goods  or 
debts  to  him  owing  by  the  intes- 
tate, at  the  time  of  his  decease,) 
shall  be  charged  and  chargeable  as 
executor  of  his  owa  wrong;   and 


so  far  only  as  such  goods  and 
debts  coming  to  his  hands,  or 
whereof  he  is  released  or  dis- 
charged by  such  administrator  will 
satisfy,  deducting  nevertheless  to 
and  for  himself  allowance  of  all 
just,  due,  and  principal  debts  upon 
good  consideration,  without  fraud, 
owing  to  him  by  the  intestate  at 
the  time  of  his  decease,  and  of 
all  other  payments  made  by  him 
which  lawful  executors  or  adminis- 
trators may  or  ought  to  have  and 
pay  by  the  laws  and  statutes  of 
this  realm." 

See,  post,  §  1271,  as  to  forms 
of  action  against  executor  de  son 
tort. 

3S  Boring  v.  Jobe,  (Tenn.  Ch.) 
53  S.  W.  763. 

While  a  widow  may  become  an 
administratrix  de  son  tort  by  pay- 
ing her  husband's  debts,  yet  she 
can  not  be  held  as  such  where  the 
proofs  show  that  she  claimed  the 
property  as  her  own  and  not  as 
administratrix,  and  that  the  debts 
were  paid  out  of  her  own  money. — 
Morris  v.  Lowe,  97  Tenn.  243,  36 
S.  W.  1098. 

39  Densler  v.  Edwards,  5  Ala.  31; 
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title  is  wanting,  one  who  takes  upon  himself,  regarding 
the  goods  of  a  decedent,  and  without  authority  from  the 
deceased  or  the  court,  to  do  that  which  can  only  be  done 
by  an  executor  or  administrator,  thereby  perpetrates  the 
acts  of  an  executor  de  son  tort.*° 

§  1261.   Acts  of  Conservation  or  Kindness. 

It  is  not  every  intermeddling  with  the  affairs  of  a  de- 
cedent that  constitutes  one  an  executor  de  son  tort.  The 
nature  of  the  acts  done  must  be  of  an  illegal  character. 
Acts  of  kindness  or  charity  may  be  performed  without 
subjecting  the  person  to  liability  as  an  executor  of  his 
own  tvrong.*^  Where  the  intermeddling  or  interference 
is  to  conserve  the  goods  of  the  deceased,  the  one  so 
acting  does  not  make  himself  liable*^  unless  the  goods 
should  be  lost  or  destroyed  through  his  negligence.*® 

Willlngham  v.  Rushing,  105  Ga.  72,  or  out  of  the  deceased's  effects ; 

31  S.  E.  130;  Claussen  v.  Lafrenz,  making  an  inventory  of  his  prop- 

4  Greene   (Iowa)    224;    Turner  v.  erty;  advancing  money  to  pay  his 

Child,  12  N.  C.  (1  Dev.  L.)  25,  133,  debts  or  legacies;  feeding  his  cat- 

331,  17  Am.   Dec  555;  In  re  Ber-  tie;   repairing  his  houses;  provid- 

ger's  Estate,  152  Mo.  App.  663,  133  ing  necessaries  for  his  children; 

S.  W.  96.  for  these  are  offices  of  kindness 

40  Johnston  v.  Duncan,  3  Litt.  and  charity."  —  Toller  on  Execu- 
(Ky.)  163,  14  Am.  Dec  54.  tors;  p.  40. 

41  Brown  v.  Sullivan,  22  Ind.  359,  42  Givens  v.  Higgins,  4  Mc- 
421,  85  Am.  Dec.  421;  Rohn  v.  Cord  L.  (S.  C.)  286,  17  Am.  Dec. 
Rohn,  204  111.  184,  98  Am.  St.  Rep.  742. 

185,  68  N.  B.  369.  A  widow  by  continuing  to  reside 

"But  there  are  many  acts  which  at  the  family  home  and  by  taking 

a   stranger  may  perform  without  care  of  the  estate  until  an  executor 

incurring  the  hazard  of  such  an  has  been  appointed,  does  not  ren- 

executorship;   such  as  looking  up  der  herself  liable  as  executrix  de 

the  goods;    directing  the  funeral  son  tort. — Ward  v.  Bevill,  10  Ala. 

In  a  manner  suitable  to  the  estate  197,  44  Am.  Dec.  478. 

which  is  left,   and   defraying  the  43  Hubble  v.  Fogartie,  3  Rich.  L. 

expenses  of  such  funeral  himself  (S.  C.)  413,  45  Am.  Dec.  775. 
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One  may  arrange  for  the  funeral  of  a  decedent  and  pay 
the  funeral  expenses  and  even  debts  and  legacies,  but  if 
he  does  so  with  his  own  funds  he  is  not  an  executor  of 
his  own  wrong.**  And  to  defray  funeral  expenses  he  may 
even  receive,  for  such  purpose,  debts  due  the  estate  of  the 
decedent,  and  such  acts  do  not  make  him  liable  as  an 
executor  de  son  tort  unless  the  amount  is  out  of  propor- 
tion for  the  purpose  required,  according  to  the  decedent's 
estate  and  position  in  life,  this  being  a  question  of  fact.*® 
In  addition  to  making  arrangements  for  the  funeral  of  a 
decedent,  one  may  also  feed  his  cattle,  make  an  inventory 
of  his  effects,  pay  his  debts  and  legacies  with  his  own 
money,  make  necessary  repairs  to  his  house,  or  provide 
his  children  with  the  necessities  of  life,  without  making 
himself  chargeable  as  an  executor  de  son  tort.*^ 

§  1262.   Acts  of  Servants,  Agents,  and  Coadjutors. 

One  who  acts  merely  as  an  agent,*'^  or  as  coadjutor 
or  supervisor,**  is  not  chargeable  as  an  executor  de  son 

44  Godolph,  pt.  2,  ch.  8,  §1;  Where  the  husband  died  abroad 
Swinb.  Wills,  pt.  4,  §  3 ;  Rohn  v.  and  the  widow,  who  had  been  left 
Rohn,  204  111.  184,  98  Am.  St.  Rep.  with  a  family  to  support,  used  cer- 
185,  68  N.  E.  369.  tain  of  the  husband's  property  for 

45  Camden  v.  Fletcher,  4  Mees.  support  of  the  family  and  the  pay- 
&  Wei.  378,  1  H.  &  H.  361;  Petten-  ment  of  the  husband's  debts,  prior 
gill  V.  Abbott,  167  Mass.  307,  45  to  hearing  of  his  death,  she  was 
N.  E.  748;  O'Reilly  v.  Kelly,  22  held  not  liable  to  the  creditors  as 
R.  I.  151,  84  Am.  St.  Rep.  833,  50  administratrix  de  son  tort. — Brown 
L.  R.  A.  483,  46  Atl.  681.  v.  Benight,  3  Blackf.  (Ind.)  39,  23 

4*Bacon's    Abr.,    tit.    Exrs.    &  Am.  Dec.  373. 
Admrs.,   B,   3,   1;    Rohn   v.   Rohn,  47  Padget  v.  Priest,  2  Term  R. 

204  111.  184,  98  Am.  St.  Rep.  185,  97;   Magner  v.  Ryan,  19  Mo.  196; 

68  N.  E.  369;   Brown  v.  Sullivan,  givens   v.   Higgins,   4    McCord    L. 

22    Ind.    359,    85    Am.    Dec.    421;  (S.  C.)  286,  17  Am.  Dec.  742. 
Emery  v.  Berry,  28  N.  H.  473,  61         48  Stokes  v.  Porter,  2  Dyer  166. 
Am.  Dec.  622. 
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tort.  One  who,  as  an  agent,  in  good  faith  sells  perishable 
property  of  the  estate,  is  not  so  liable.**  A  sale  by  a  fac- 
tor after  the  death  of  the  principal,  for  the  purpose  of  re- 
imbursing himself  for  advances  or  expenses  incurred, 
does  not  necessarily  render  him  liable  as  an  executor  of 
his  own  wrong.^"  Where  an  agent  sold  goods  of  an  in- 
testate in  his  lifetime  and  collected  the  purchase  money 
after  his  death,  he  was  not  an  executor  de  son  tort,  even 
as  to  creditors,  because  his  right  to  collect  was  colorable, 
which  gives  character  to  the  transaction  as  showing  that 
it  M'^as  not  done  as  executor  or  as  an  officious  intermed- 
dler." 

If  one  acts  for  another  whom  he  knows  has  no  author- 
ity in  the  matter,  he  is  liable.  Thus,  if  an  attorney  at  law 
or  other  person  acting  as  agent  of  another  known  to  him 
to  be  without  authority  or  right,  takes  possession  of  the 
property  of  a  decedent  and  converts  it  into  money  with- 
out administration,  he  is  liable  to  the  lawful  administra- 
tor for  the  value  of  the  property  converted,  without 
reference  to  whether  or  not  he  accounts  to  the  person 
for  whom  he  acts.^^  Some  decisions  hold  that  the  acts  of 
one  may  render  him  liable  as  executor  de  son  tort  al- 
though he  took  possession  of  property  as  the  innocent 
agent  of  another  and  delivered  the  property  to  his  prin- 
cipal, the  reason  being  that  an  executor  of  his  own  wrong 
can  relieve  himself  from  liability  only  by  surrendering 
the  property  to  the  lawful  executor  or  administrator.^^ 

49  Perkins   v.    Ladd,    114   Mass.  52  Stevenson    v.    Valentine,    27 
420,  19  Am.  Rep.  374.  Neb.  338. 

50  Willingham   v.    Rushing,    105  63  Sharland     v.     Loosemore,     5 
Ga.  72,  31  S.  E.  130.  Hare    469;     Padget    v.    Priest,    2 

51  Outlaw  V.  Farmer,   71  N.   C.  Term  R.  97;   Hill  v.  Curtis,  L.  R. 
31,  34.  1  Eq.  90;  Attorney  General  v.  New 
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§  1263.   Foreign  Executor  Taking  Possession  of  Local  Assets. 

There  is  authority  for  holding  that  if  a  legally  ap- 
pointed foreign  executor  takes  possession  of  personal 
property  of  the  deceased  in  another  state,  he  is  liable  as 
an  executor  de  son  tort.^*  This  doctrine  has  been  criti- 
cised and  it  is  said  that  a  foreign  executor  is  not  such  a 
stranger  to  the  goods  or  debts  of  the  decedent  Avhom  he 
represents,  left  in  another  state,  as  to  be  considered  an 
intermeddler  and  chargeable  as  an  executor  de  son  tort 
when  he  goes  into  such  other  state  and  possesses  himself 
of  such  property.^^ 

§1264.   Payment  of  Debts  of  Decedent  by  Executor  De  Son 
Tort. 

It  may  be  said  generally  that  an  executor  de  son  tort 
is  subject  to  all  the  liabilities  of  a  legal  executor  or  ad- 
ministrator, without  possessing  his  privileges.^^  But 
there  are  certain  acts  which  he  may  perform  which  are 

York  Breweries  Co.,  (1898)  1  Q.  B.  liable  as  an  executor  de  son  tort 

205.  in  such  foreign  jurisdiction. — At- 

Contra:     Rohn  v.  Rohn,   98  111.  torney  General  v.  New  York  Brew- 

App.  509;  Magner  v.  Ryan,  19  Mo.  eries  Co.,  (1898)  1  Q.  B.  205. 

196;     Givens    v.    Higglns,    4    Mc-  55  Marcy  v.  Marcy,  32  Conn.  308. 

Cord  L.   (S.  C.)   286,  17  Am.  Dec.  See,   also   Beavan   v.   Hastings,   2 

742;    Perkins  v.  Ladd,  114  Mass.  Kay  &  J.  724. 

420,  19  Am.  Rep.  374.  A  foreign  administrator  who  col- 

54  Campbell  v.   Tousey,   7   Cow.  lects  the  assets  of  the   intestate 

(N.   Y.)    64.    See,  also,   Emery  v.  where  such  administration  is  had. 

Berry,  28  N.  H.  473,  61  Am.  Dec.  and    brings    them    into    another 

622.  state,  does  not  make  him  liable  in 

If  an  executor  takes  poss,ession  the  last  named  jurisdiction  as  an 

of  personal  property  of  the  testa-  executor  de  son  tort. — Caruthers  v. 

tor  which  Is  situated  In  a  foreign  Moore,  1  Term  Cas.  60. 

country,  and  his  action  is  contrary  56  2  Bl.  Com.  *507;  Lord  Cotten- 

to  the  laws  of  such  country,  he  is  ham,  in  Carmichael  v.  Carmlchael, 

2  Philllm.  101,  103. 
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valid,  for  if  lie  pays  the  just  debts  of  the  decedent,  such 
as  the  lawful  representative  would  be  required  to  pay, 
he  may,  in  an  action  brought  against  him  by  a  creditor, 
plead  plene  administravit,  a  plea  that  he  has  fully  ad- 
ministered and  has  no  assets  of  the  estate.^^  In  such  an 
action  by  a  creditor  and  under  such  plea,  the  executor 
de  son  tort  may  show  in  defense  that  he  has  paid  out 
the  assets  to  other  creditors  in  the  same  or  in  a  superior 
degree;'^  and  under  such  plea  the  executor  de  son  tort 
is  not  charged  beyond  the  assets  which  came  into  his 
hands  and  were  not  properly  paid  ouf  ®  Under  such  plea 
it  is  also  proper  to  show  delivery  of  the  assets  to  the 
legal  executor  or  administrator  prior  to  the  commence- 
ment of  the  action,  but  not  after  the  action  is  brought, 
although  at  such  time  no  lawful  representative  of  the  de- 
ceased had  been  appointed.®" 

In  an  action  of  trover  or  trespass  brought  against  an 
executor  de  son  tort  by  the  lawful  executor  or  adminis- 
trator, the  former  can  not  plead  that  he  has  paid  the 
debts  of  the  decedent  to  the  value  of  the  assets  received 
by  him  or  that  he  has  applied  them  to  the  payment  of 
such  debts,  for  this  would  take  from  the  lawful  represen- 
tative the  right  to  prefer  one  creditor  to  another,  but  such 

r.7  Dyer   166;    Coulter's   Case,   5  59  Hooper      v.      Summersett, 

Coke  30a;    Smith  v.  Chapman,  93  Wlghtw.    21;    Tardley   v.   Arnold, 

U.  S.  41,  23  L.  Ed.  796;   Tobey  v.  Carr.  &  M.  434,  10  M.  &  W.  141; 

Miller,  54  Me.  480;  Glenn  v.  Smith,  Oxenham  v.  Clapp,  2  Barn.  &  Ad. 

,2  Gill  &  J.  (Md.)  493,  20  Am.  Dec.  309. 

452.  60  Williams  Exrs.  **219,  220. 

58  2  Bl.  Com.  **507,  508;  Ayre  v.  As  to  defenses  which  executor 

Ay  re,  1  Chan.  Cas.  33;  Whitehall  de   son   tort   may   interpose,    see, 

V.    Squire,    Carth.    104,    by    Lord  post,  §§  1273,  1275. 

Holt;  Mountford  v.  Gibson,  4  East  As   to   manner   of   pleading  de- 

453,  by  Blanc,  J.  fenses,  see,  post,  §  1274. 
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facts  may  be  shown  in  mitigation  of  damages  except,  per- 
haps, where  the  legal  executor  is,  because  of  a  deficiency 
of  assets,  precluded  from  satisfying  a  debt  due  to  him- 
self.«i 

§  1265.   Executor  De  Son  Tort  Can  Not  Retain  Assets  to  Sat- 
isfy Debt  Due  Himself. 

An  executor  de  son  tort,m  a  suit  against  himself  by  a 
creditor  of  the  decedent,  can  not  plead  that  he  has  re- 
tained assets  of  the  estate  to  satisfy  a  debt  due  himself. 
AU  other  creditors  have  a  right  to  be  first,  paid.®^  This 
rule  of  common  law  is  based  upon  sound  public  policy.  To 
allow  otherwise  would  tend  to  encourage  creditors  to 
strive  to  be  first  in  taking  possession  of  the  goods  of 
the  deceased,  and  would  allow  a  creditor  to  take  advan- 
tage of  his  own  wrongful  act  by  paying  himself  first.®* 
An  executor  de  son  tort  can  not  retain  assets  of  the  de- 
cedent in  satisfaction  of  a  debt  due  him,  either  as  against 

612  Bl.  Com.  *508;  Wentw.  Off.  other  creditors  in  the  same  degree, 

of  Exec.  (14th  ed.),  ch.  14,  p.  335;  See  2  BI.  Com.  *511. 
Bacon's  Abr.,  tit.  Exrs.  &  Admrs.,  Where  an  executor  de  son  tort 

B.   3,   2;    Mountford  v.   Gibson,   4  *s   sued   by  a  distributee   for  his 


East  451,  453,  by  Lawrence,  J.; 
Anon.,  12  Mod.  441;  Tobey  v. 
Miller,  54  Me.  480;  Saam  v.  Saam, 
4  Watts   (Pa.)  432. 


share  of  the  property,  any  debts 
paid  voluntarily  can  not  be  set  off 
by  him,  but  where  the  father  of 
the  widow  of  the  intestate  had  sold 
some  of  the  property  at  her  re- 
See,  post,  ^  1271,  as  to  forms  of  ^^^^^  ^^^  ^^^^^  ^^^  proceeds  over 
action  against  an  executor  de  son      ^^  ^^^^  ^^  ^^^j^  ^^^  ^^  ^^^  ^^^^^ 

^°'^-  support  of  the  family. — Bryant  v. 

See,  post,  §§  1273-1275,  as  to  de-  Helton,  66  Ga.  477. 

fenses  to  such  actions.  62  Glenn   v.    Smith,    2  -G.'   &    J. 

At  common  law  a  lawful  execu-  (Md.)  493,  20  Am.  Dec.  452;  Baum- 

tor  or  administrator  could  retain  gartner  v.  Haas,  68  Md.  32,  11  Atl. 

assets   of  the   estate   and   satisfy  588;  Brown  v.  Walter,  58  Ala.  310. 

debts   due  himself  before  paying  63  2  Bl.  Com.  *  511. 
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a  creditor  of  inferior  degree  or  as  against  the  lawful 
executor  or  administrator.®* 

§  1266.   Duties  and  Liabilities  of  Executor  De  Son  Tort. 

One  who  acts  as  executor  de  son  tort  is  bound  to  exer- 
cise such  diligence  in  respect  to  the  property  he  claims 
to  be  representing,  as  a  prudent  man  ordinarily  bestows 
on  his  own  personal  affairs.*^  He  must  account  for  the 
full  amount  of  the  assets  received,^®  and  may  also  be 
charged  with  interest  at  the  highest  legal  rate.®'''  The  lia- 
bility of  an  executor  de  son  tort  is  in  its  nature  essentially 
distinct  from  that  of  an  executor  duly  appointed.  It  is 
governed  by  different  rules  and  subject  to  different  prin- 
ciples. The  one  is  founded  on  consent  and  contract  while 
the  other,  whatever  the  form  of  action,  is  in  substance 
founded  on  tort.®* 

At  common  law  there  is  a  difference  between  the  lia- 
bility of  an  executor  de  son  tort  to  the  rightful  executor 
or  administrator,  and  his  liability  to  a  creditor  who  sues 
him  as  executor.  In  the  former  case  the  lawful  repre- 
sentative may  seek  to  disaffirm  all  the  acts  of  the  ex- 
ecutor de  son  tort  and  to  recover  the  property,  that  it 
may  be  administered  according  to  law.  In  the  latter  case 
the  creditor  seeks  to  recover  his  debt  from  the  inter- 

64  Bacon's  Abr.,  tit.  Exrs.  &  tort,  one  can  not  acquire  any  bene- 
Admrs.,  B,  3,  2;  2  Bl.  Com.  **507,  fit  for  himself.  —  Roggenkamp  v. 
508;  Coulter's  Case,  5  Coke  30.  Roggenkamp,     68     Fed.     605,     15 

65  Rohn  V.  Rohn,  98  111.  App.  509.      ^-   C.   A.   600;    De   La   Guerra   v. 

Packard,  17  Cal.  182. 

68  Brown  v.  Leavitt,   26   N.   H. 
493. 

67  Walton  V.  Hall's  Estate,  66  Vt.  gee,  post,  §  1271,  as  to  forms  of 

455,  29  Atl.  803.  actions  against  an  executor  de  son 

By  becoming  an  executor  de  son      tort. 


66  Roggenkamp  v.  Roggenkamp, 
68  Fed.  605,  15  C.  C.  A.  600. 
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meddler  as  executor  generally,  alleging  him  to  be  ex- 
ecutor.®* In  the  first  case  he  can  not  show  that  he  has 
fully  administered  the  estate,  while  in  the  latter  case  he 

The  statutes  sometimes  provide  who  shall  be  deemed 
an  executor  de  son  tort,  as  for  example  it  is  provided  in 
Georgia  that  if  any  person,  without  authority  of  law, 
wrongfully  intermeddles  with  the  personalty  of  a  de- 
ceased individual  whose  estate  has  no  legal  representa- 
tive, he  shall  be  held  and  decreed  an  executor  in  his  own 
wrong,  and  as  such  shall  be  liable  for  double  the  value  of 
the  property  so  possessed  or  converted  by  him.'^^  The 
double  liability  imposed  is  in  the  nature  of  a  penalty,  it 
does  not  apply  if  property  is  converted  during  the  life- 
time of  the  decedent. ''^  The  only  effect  of  such  a  statute 
is  to  double  the  common  law  liability. '^^ 

§  1267.   Executor  De  Son  Tort  No  Right  to  Sue. 

While  the  law  holds  the  executor  de  son  tort  to  many 
liabilities,  at  the  same  time  the  law  does  not  give  him 
the  right  to  sue.'^*  If  he  could  sue  his  wrongful  act  would 
confer  benefits  on  him  and  create  powers  in  him  which 
he  could  not  have  acquired  but  by  his  wrong. '^^  Where, 
however,  one  has  been  fraudulently  induced  by  her  at- 

69  Mountford  v.  Gibson,  4  East  to  Tobey  v.  Miller,  54  Me.  480. 

441.  See,  ante,  §  1264. 

See,  ante,  §  1264,  as  to  payment  7i  Georgia    Code,    §3886;     Jen- 

of   decedent's    debts    by   executor  nings  v.  Smith,  232  Fed.  921. 

de  son  tort.  T2  Allen   v.  Allen,   144   Ga.   687, 

See,  post,  §  1271,  as  to  forms  of  87  S.  E.  891. 

actions.  ''3  Bellows  v.  Goodall,  32  N.  H.  97. 

See,  post,  §§  1273-1275,  as  to  d€-  li  Francis  v.  Welcb,  33  N.  C.  215. 

fenses  executor  de  son  tort  may  75  Gadsby  v.  Donelson,  10  Yerg. 

interpose.  (18  Tenn.)  371. 
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torney  to  part  with  money  belonging  to  the  estate,  she 
may  sue  in  her  individual  capacity.''* 

§  1268.   Effect  of  Acts  of  Executor  De  Son  Tort. 

As  a  general  rule  it  may  be  said  that  all  lawful  acts 
done  in  the  professed  administration  of  the  estate  by  a 
person  purporting  to  act  as  executor,  which  a  rightful 
executor  would  have  been  bound  to  perform  in  due  course 
of  administration,  binds  the  estate;  where,  however,  the 
alleged  executor  does  one  single  act  only  of  an  adminis- 
trative character,  the  estate  is  not  bound.  To  render  an 
act  binding,  it  must  be  shown  that,  at  the  time  in  ques- 
tion, the  intermeddler  was  acting  in  the  character  of  ex- 
ecutor.'^'' 

An  executor  de  son  tort  is  bound  by  and  will  be  held 
responsible  for  his  acts.  Those  who  know  his  true  char- 
acter may  likewise  be  bound  by  their  dealings  with  him. 
His  acts,  however,  can  not  bind  the  rightful  executor  and 
others  interested,  except  in  so  far  as  his  acts  are  proper 
and  legal,  unless  they  have  assented  to  or  acquiesced  in 
his  illegal  acts.''* 

A  sale  made  by  an  executor  de  son  tort  without  legal 
sanction  confers  on  the  purchaser  no  better  title  than  he 
himself  had.''"  He  can  not  seU  the  chattels  of  a  decedent 
and  pass  good  title  to  the  purchaser  as  against  a  subse- 
quently appointed  lawful  administrator,  where  such  pur- 
chaser is  not  a  creditor  of  the  estate  and  does  not  take 
the  property  in  discharge  of  a  debt  due  him  from  the  de- 

76  Broholm  v.  Anderson,  178  111.  is  Caperton  v.-  Ballard,  4  W.  Va. 
App.   623.  420. 

77  Walker  v.   Portland   Savings  79  Carpenter  v.   Going,    20   Ala. 
Bank,  113  Me.  353,  93  Atl.  1025.  587;    "Wilson   v.   Hudson,   4   Harr. 

(Del,)  168. 
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cedent.^"  "WTiere,  however,  the  person  selling  afterward 
takes  out  letters  of  administration,  the  general  rule  is 
that  he  can  pass  or  has  passed  a  good  title  to  the  pur- 
chaser,^^ although  there  is  authority  to  the  contrary.^^ 
The  reason  for  the  rule  is  that  letters  of  administration, 
by  operation  of  law,  relate  to  the  death  of  the  intestate 
and  make  valid  aU  acts  of  the  administrator  in  settlement 
of  the  estate.^^ 

§  1269.   Where  Executor  De  Son  Tort  Is  Subsequently  Reg^u- 
larly  Appointed. 

Where  an  executor  de  son  tort  is  subsequently  legally 
appointed  and  qualifies  as  administrator  of  the  estate,  as 
a  general  rule  he  is  purged  of  his  wrong  and  his  tortious 
acts  are  legalized.**  However,  there  are  modifications 
of  the  rule.  If  an  action  be  brought  against  the  executor 
de  son  tort  prior  to  the  issuance  of  letters  of  administra- 
tion to  him  and  arising  out  of  tortious  acts  theretofore 
committed,  the  defendant's  subsequent  legal  appointment 
as  administrator  and  his  plea  that  he  is  the  lawful  ad- 
ministrator will  not  defeat  the  plaintiff's  action.*^  Yet 
such  subsequent  appointment  does,  under  the  plea  of 
plow  administravit ,  relieve  him  from  the  result  of  certain 
acts  which  theretofore  could  not  be  shown  in  defense, 

80  Rockwell  T.  Young,  60  Md.  179 ;  Nance  v.  Gray,  143  Ala.  234, 
563.                               '  5  Ann.  Cas.  55,  38  So.  916;    Shil- 

81  Olmsted  v.  Clark,  30  Conn,  laber  v.  Wyman,  15  Mass.  322; 
108;  McClure  V.  People,  19  111.  App.  Hatch  v.  Proctor,  102  Mass.  351; 
105;  Hatch  v.  Proctor,  102  Mass.  Magner  v.  Ryan,  19  Mo.  196;  Rat- 
351;  Magner  v.  Ryan,  19  Mo.  196;  toon  v.  Overacher,  8  Johns.  (N.  Y.) 
Lockhart  v.  White,  18  Tex.  102.  126. 

82  Wilson  V.  Hudson,  4  Harr.  As  to  sales  of  property,  see, 
(Del.)   168.      '  ante,  §  1268,  n.  82,  83. 

83  See  §  1269.  85  Grefen     v.     Dewit,     1     Root 
&4  Pyne    v.    Woolland,    2    Vent.      (Conn.)    183. 
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such  as  retaining  goods  of  the  decedent  in  satisfaction  of 
a  debt  due  himself.^®  It  is  said  that  where  one  has  ren- 
dered himself  liable  as  executor  de  son  tort  but  is  subse- 
quently duly  appointed  administrator  of  the  estate,  he 
can  not  in  a  suit  thereafter  brought  be  held  liable  as  ex- 
ecutor of  his  own  wrong,  yet  he  is  liable  for  the  proper 
administration  of  the  estate  as  the  lawful  administra- 
tor.®''' And  where  one  has  made  himself  liable  to  an  action 
as  executor  of  his  own  wrong  for  which  he  would  have 
been  held  chargeable  to  the  rightful  administrator  when 
appointed,  he  does  not  by  afterward  obtaining  admin- 
istration purge  himself  of  the  wrong  which  he  committed 
before  its  grant  so  as  to  prevent  his  being  sued  as  ex- 
ecutor of  his  own  wrong.®*  The  better  statement  of  the 
rule  is  that  where  an  executor  de  son  tort  is  subsequently 
legally  appointed,  only  those  acts  are  validated  which 
would  have  been  valid  had  he  been  legally  appointed  at 
the  time  they  were  done,  and  that  he  can  not  be  relieved 
for  liability  for  acts  detrimental  to  the  estate.®^ 

§1270.   Actions  Against  Executor  De  Son  Tort:  Who  May 
Sue. 

An  executor  de  son  tort  may  be  sued  as  executor,  not 
only  by  a  creditor  or  legatee  of  the  deceased,  but  also  by 
the  rightful  executor  or  administrator;  and  it  has  been 

86  Bacon's  Abr.,  tit.  Exrs.  &  8S  Cook  v.  Dodds,  6  Ontario  L. 
Admrs.,  B,  3,  3;  Vaughan  v.  Rep.  608;  Norfleet  v.  Riddick,  14 
Browne,  2  Str.  1106;  Andrew  v.  N.  C.  (3  Dev.  L.)  717,  22  Am.  Dec. 
Galliaon,  15  Mass.  326.  717. 

As  to  payment  of  debts  of  dece-  ss  Casto  v.  Mui^ray,  47  Ore.  57, 

■dent  by  executor  de  son  tort,  see  81  Pac.  388,  883. 

§  1264.  As  to  the  duties  •  and  liabilities 

87  Allen  V.  Allen,  144  Ga.'  687,  87  of  an  executor  de  son  tort,  see 
S.  E.  891.  §  1266. 
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held  that  he  may  be  sued  jointly  with  the  lawful  executor, 
or  they  may  be  sued  severally.^"  The  theory  of  an  action 
against  an  executor  of  his  own  wrong  is  that  there  was  a 
will  in  which  he  was  presumably  named  as  executor,  but 
that  he  had  failed  to  have  it  probated.  But  this  fiction 
seems  to  have  been  lost  sight  of  and,  under  the  practice  as 
it  now  prevails,  the  creditor  of  the  decedent  brings  his 
action  against  him  as  the  executor,  alleges  his  intermed- 
dling with  the  lawful  appointment,  and  the  possession  of 
the  goods  of  the  deceased,  states  his  cause  of  action,  and 
prays  judgment.  The  suit  is  brought  as  though  he  had 
been  lawfully  appointed.  He  is  charged  in  the  complaint 
with  taking  the  goods  of  the  deceased  and  failing  to 
apply  them  to  the  settlement  of  the  estate  and  the  pay- 
ment of  debts.*^  As  a  general  rule  at  common  law,  be- 
fore one  could  be  charged  as  executor  de  son  tort,  it  was 
necessary  to  show  that  no  will  had  been  proved  or  admin- 
istration granted  upon  the  estate.  This  rule  was  not  in- 
variable, however,  as  on  expressly  claiming  to  act  as 
executor,  doing  acts  which  only  an  executor  could  do,  be- 
cause chargeable  as  such,  notwithstanding  there  was  a 

90  Roggenkamp  v.  Roggenkamp,  9i  Bbbinger    v.    Wightman,    15 

68  Fed.  605,  15  C.  C.  A.  600;  Ward      Colo.  App.  439,  62  Pac.  963. 
V.  Bevill,  10  Ala.  197,  44  Am.  Dec.  Even  where   It  is   not   pleaded 

478;   Dawson  v.  Callaway,  18  Ga.      that  one  is  executor  de  son  tort, 
573;   Swift  V.  Martin,  19  Mo.  App.      evidence    may    be    introduced    to 

show  the  defendant  to  be  such. — 


488;  Winn  v.  Slaughter,  5  Heisk. 
(Tenn.)  191;  Merrill  v.  Comstock, 
154  Wis.  434,  143  N.  W.  313. 


Harper  v.  West,  11  Fed.  Cas.  6093, 

1  Cranch  C.  C.  (TJ.  S.)  192. 

It  is  better  practice  to  describe 

Creditor  may  sue.— Godolph,  pt.  2,      ^jje  person  sued  as  "executor,"  and 

ch.  8,  §  2.  not  as  "executor  de  son  tort." — 

Legatee  may  sue. — ^Bacon's  Abr.,     Winn     v.     Slaughter,     6     Heisk. 

tit.  Exrs.  &  Admrs.,  B,  3,  3.  (Tenn.)   191. 
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lawfully  appointed  representative  of  tlie  estate.®^  At 
common  law  a  creditor  could  recover  from  the  executor 
deson  tort  only  on  condition  that  he  could  prove  that  the 
acts  of  the  wrongfrd  executor  had  resulted  in  loss  to  him- 
self.»* 

§  1271.   Forms  of  Action  Against  Executor  De  Son  Tort. 

A  creditor  of  the  decedent  may  sue  the  executor  de  son 
tort  for  his  debt  and  is  entitled,  in  the  absence  of  a  suc- 
cessful showing  under  the  plea  of  plene  administravit  by 
the  defendant,  to  a  judgment  for  the  amount  due.**  Debt 
is  a  proper  form  of  action  by  a  creditor  of  the  decedent 
against  an  executor,  de  son  tort  to  recover  his  debt,®^  and 
in  such  a  suit  the  right  of  recovery  is  in  effect  based 
upon  contract  so  'that  a  writ  of  attachment  may  issue  as 
founded  upon  contract  and  not  upon  the  tortious  inter- 
meddling with  the  effects  of  the  decedent.*® 

Where  one  has  so  intermeddled  with  the  goods  of  a  de- 
cedent as  to  mate  himself  chargeable  as  an  executor  de 
son  tort,  and  has  sold  the  goods  coming  into  his  posses- 
sion, he  is  liable  to  the  executor  or  administrator  there- 
after legally  appointed  in  an  action  of  trover  for  the  con- 
version,*'^ or  the  tort  may  be  waived  and  an  action  be  had 
in  assumpsit  for  money  had  and  received.*^   An  action 

92 Willingham   v.   Rushing,    105  95 Bellows  v.  Ooodall,  32 

Ga.  72,  31  S.  E.  130.  N.  H.  97. 

93  Merrill  v.  Comstock,  154  Wis.  95  Martin  v.  Hand,  11  R   I.  306. 
434,  143  N.  W.  313.                                    97  Upchurch  v.   Norsworthy,   15 

94  See  §  1264. 

As   to   manner  of  pleading   de- 
fenses, see  §  1274. 

As  to  who  may  sue,  see  §  1270.         ^^^^-  ^^-  '^■'>  ^'^^■ 
As  to  defenses  of  executor  de         98TJpchurch  v.  Norsworthy,  15 
son  tort,  see  §§  1273-1275.  Ala.  705. 


Ala.  705;   Tobey  v.  Miller,  54  Me. 
480;     Rockwell    v.    Saunders,    19 
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for  trespass  will  also  lie  for  an  unlawful  taking  of  the 
goods  of  the  decedent.^^ 

It  has  been  held  that  a  creditor  may  come  into  a  court 
of  chancery  to  obtain  satisfaction  of  his  debt  due  from 
the  decedent,  out  of  property  which  the  debtor  had  in  his 
lifetime  conveyed  to  defraud  his  creditors;^  yet  on  the 
other  hand  it  has  been  held  that  a  creditor  of  an  estate 
can  not  come  into  equity  to  subject  to  the  satisfaction  of 
his  debt,  property  in  the  hands  of  a  third  person  who  had 
become  chargeable  as  an  executor  de  son  tort,  the  reason 
being  that  in  such  a  case  there  is  a  plain,  adequate,  and 
unembarrassed  remedy  at  law.- 

§  1272.    The  Same  Subject:  Time  and  Venue. 

An  executor  de  son  tort  may  be  sued  immediately  after 
having  intermeddled  with  the  goods  of  the  deceased,  and 
a  statute  protecting  executors  and  administrators  from 
suits  until  a  certain  time  after  the  death  of  the  testator 
or  intestate  does  not  apply  to  him.  An  executor  de  son 
tort  can  not  protect  himself  under  the  limitations  pre- 
scribed by  the  statute  where  there  has  been  no  legal  and 
rightful  administration  of  the  estate;^  and  suit  may  be 
brought  against  him,  if  a  cause  of  action  exist  against 
the  debtor  at  his,  decease,  at  any  time  before  the  action  is 
barred  by  the  statute  after  a  lawful  grant  of  administra- 
tion.* 

99  Rockwell     V.     Saunders,     19         As  to  goods  of  a  decedent  re- 
Barb.    (N.   Y.)    473.  ceived  by  one  through  collusion, 

1  Watts  V.  Gayle,  20  Ala.  817.  gee  §  1259. 

As   to   a  transfer   of  goods   by  s  Brown  v.  Leavitt,  26  N.  H.  493 ; 

decedent  to  defraud  creditors,  see      „,       .  t,     •  ■,   tt-h.    x 

j^jjg^jj^jjgj.g  ^    Davison,  1  Hill's  L. 

§   1157.  (g      (,  J      gQ 

2  Pleasants  &  Co.  v.  Glasscock, 

„   ,^    _,,     ,-,.      ,1-  4  Brown  V.  Leavitt,  26  N.  H.  493. 

Sm.  &  M.  Ch.  (Miss.)  17.  ' 

ni  Com.  on  Wills— 9 
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Where  a  person  takes  possession  of  the  property  of  a 
decedent  in  one  state  under  circumstances  that  render 
him  liable  as  an  executor  de  son  tort,  and  removes  or  sells 
it,  he  may  be  sued  wherever  he  may  be  found,  even  in  an- 
other jurisdiction.^ 

§  1273.   Defenses  Which  Executor  De  Son  Tort  May  Interpose. 

An  executor  de  son  tort  is  protected  in  aU  acts,  not  for 
his  own  benefit,  which  the  rightful  representative  may 
do.  As  a  general  rule  it  may  be  said  that  all  his  lawful 
acts  are  good  and  afford  him  fuU  protection.  ^Vhere, 
therefore,  one  is  called  to  account  in  equity,  he  may  show 
that  there  are  no  outstanding  debts,  and  that  he  has  ap- 
plied the  assets  for  the  use  and  benefit  of  the  distributees 
as  they  must  have  been  applied  in  due  course  of  admin- 
istration.® The  general  rule  m^y  be  thus  summarized, 
that  an  executor  de  son  tort  of  a  solvent  estate  may  dis- 
charge himself,  even  against  the  demand  of  the  rightful 
executor,  by  proving  debts  paid  to  the  amount  of  the 
goods  received  which  had  belonged  to  the  deceased.'^  The 
rule  has  been  stated  in  another  jurisdiction  thus,  that  lia- 
bility is  escaped  by  a  proper  care  of  the  property  and 
its  faithful  application  in  discharge  of  liabilities.*  It  is 

5  Densler  v.  Edwards,  5  Ala.  31 ;  As  to  the  duties  and  liabilities  of 
Hopkins  v.  Towns,  4  B.  Mon.  (Ky.)  an  executor  de  son  tort,  see  §  1266. 
124,  39  Am.  Deo.  497;  Baldridge  v.  7  Roggenkamp  v.  Roggenkamp, 
Evans,  (Iowa)  164  N.  W.  333.  68  Fed.  605,  15  C.  C.  A.  600;   Mc- 

Where    one   has   made   himself  Connell  v.  McConnell,  94  111.  295; 

liable  as  an  executor  d©  son  tort  Reagan  v.  Long's  Admx.,  21  Ind. 

In  two  different  states,  there  need  264;  Tobey  v.  Miller,  54  Me.  480; 

be  no  evidence  introduced  to  show  Winn     v.     Slaughter,     5     Heisk. 

his  liability  in  the  state  outside  of  (Tenn.)  191.    See,  ants,  §  1264,  as 

where  the  suit  is  brought. — Foster  to  payment  of  debts. 
V.  Nowlin,  4  Mo.  18.  8  Hewes  v.  Baxter,  48  La.  Ann. 

6  Brown  v.  Walter,  58  Ala.  310,  130*;,  20  So.  701. 
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of  course  apparent  that  one  who  has  made  himself  an 
executor  de  son  tort  may  exonerate  himself  by  account- 
ing with  and  delivering  all  assets  in  his  hands  to  the 
rightful  administrator  before  suit  is  brought  by  a  cred- 
itor.* 

Where  one  without  authority  has  sold  the  property  of 
an  intestate,  he  can  not  set  up  as  a  defense,  in  an  ac- 
tion for  the  recovery  thereof,  the  fact  that  the  sale  was 
void  and  vested  no  title  in  the  purchaser.^"  Claims  paid 
out  by  an  executor  de  son  tort  can  not  be  availed  of  as 
against  the  claims  of  the  estate  where  there  is  no  evi- 
dence to  show  that  they  were  legal  demands  against  the 
estate.*^  Where  payment  of  charges  is  made  without 
probate,  he  must  make  an  affirmative  showing  that  the 
demands  were  correct  and  legal.^* 

§1274.   Manner  of  Pleading  Defenses:  Judgment  and  Execu- 
tion. 

The  extent  of  the  liability  of  an  executor  de  son  tort 
can  be  tested  only  by  a  plea  of  plene  administravit,  or 

9  Israel  v.  King,  69  N.  C.  373.  mainlng  in  his  hands  after  a  sale 

10  Upchurch  v.  Norsworthy,   15      of  property  conveyed  to  him  by  his 
Ala    705  alleged  testator  was  to  indemnify 

him  for  liabilities  and  that  pay- 
ment was  ordered  by  the  testator 
in  his  lifetime  to  other  persons 
"There  is  no  authority  and  there      tjjan  the  plaintiff,  and  to  that  end 

can  be  no  reason  for  holding  that      may  introduce  in  evidence  a  deed 

he  is  justified  in  applying  the  as-      of  trust  between  the  testator  and 

sets  to  the  payment  of  debts  which      the    other    persons. — O'Reilly    v. 

the   rightful  executor  would   not     Hendricks,    2    Smed.    &    M.    (10 

have  been   authorized   to  pay." —     Miss.)  388. 

Gay  V.  Lemle,  32  Miss.  309,  312.  12  Holeton  v.  Thayer,  89  111.  App. 

One  sued  as  executor  de  son  tort      184 ;     Crispin    v.    Winkleman,    57 

may  prove  that  a  certain  fund  re-      Iowa  523,  10  N.  W.  919. 


11  Weaver  v.  Williams,  75  Miss. 
945,  23  So.  649. 
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plene  administravit  prcetor,  i.  e.,  lie  has  fully  adminis- 
tered and  has  no  assets,  or  he  has  no  assets  excepting 
those  which  he  specifies  or  enumerates  in  his  reply. 
Under  either  of  the  above  pleas  an  executor  de  son  tort 
is  liable  only  to  the  extent  of  the  assets  which  have  come 
into  his  hands.  ^^  In  a  suit  against  him  by  a  creditor  he 
may  show  that  he  has  applied  the  assets  to  the  payment 
of  just  claims  of  creditors,  other  than  himself,  of  equal 
or  superior  degree  to  that  of  the  creditor  who  brings  the 
action,  thereby  exhausting  the  assets  wholly  or  in  part, 
as  the  case  may  be.  If  the  debts  are  properly  paid,  his  lia- 
bility is  limited  to  the  assets,  if  any,  remaining  in  his 
hands.^*  He  may  also  show  that  prior  to  the  commence- 
ment of  the  action  he  delivered  the  property  to  the  lawful 
executor  or  administrator  ;^^  but  it  is  no  defense  to  make 
such  a  delivery  after  suit  has  been  instituted,  even  though 
no  lawful  representative  had  been  appointed  at  the  time 
of  the  commencement  of  the  action.^® 

Where  the  plea  of  the  executor  de  son  tort  is  non-as- 
sumpsit, or  ne  unques  executor,  the  latter  plea  being  that 
he  never  was  executor,  and  the  issue  is  found  against  him, 
the  plaintiff  is  entitled  to  judgment  for  his  .debt  and 
costs,  and  the  same  can  be  recovered  out  of  the  assets 

13  Godolph,  pt.  2,  ch.  8,  §  2;  Cook  Mass.  654;  Nass  v.  Vanswearlngen, 
T.  Sanders,  15  Rich.  L.  (S.  C.)  63,      7  Serg.  &  R.  (Pa.)  192,  196. 

94  Am.  Dec  139;  Hubbell  v.  Fog-  See  §  1264  as  to  defense  of  hav- 

artie,  1  Hill   (S.  C.)   167,  26  Am.  Ing  paid  debts  of  the  decedent. 

Dec.  163.  See  §§  1273-1275  as  to  defenses 

14  Bacon's    Abr.,    tit.    Exrs.    &  of  an  executor  de  son  tort. 
Admrs.,  B,  3,  2;  Ayre  v.  Ayre,  1  isAnon.,  1  Salk.  313;  Padget  y. 
Chan.  Cas.  33;  Mountford  v.  Gib-  Priest,  2  Term  R.  97. 

son,  4  Bast  453,  by  Blanc,  J.;  Glenn         le  Curtis  v.  Vernon,  3  Term  R. 
V.  Smith,  2  Gill  &  J.  (Md.)  493,  20      587;  s.  c,  2  H.  Bl.  18. 
Am.  Dec.  462;  Mitchel  t.  Lunt,  4 
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of  the  decedent  in  the  defendant's  hands,  and  if  insuffi- 
cient then  out  of  the  defendant's  own  goods. ^'^  An  ex- 
ecutor de  son  tort  may  plead  both  ne  ungues  executor  and 
plene  administravit,  and  if  the  first  plea  be  not  sustained 
he  may,  if  the  evidence  is  sufficient,  successfully  sustain 
the  latter.is 

On  a  judgment  against  an  executor  de  son  tort,  no  levy 
can  be  made  on  the  lands  of  the  decedent.^*  Such  an 
executor  is  vested  with  no  character  of  office  by  which  he 
can  obtain  a  license  to  sell  lands  of  the  decedent  for  the 
payment  of  debts,  and  such  lands  can  not  in  contempla- 
tion of  law  be  any  part  of  the  estate  in  his  hands.  It 
would  be  extremely  mischievous  to  allow  such  a  judg- 
ment to  be  satisfied  against  the  lands  of  the  decedent 
since  no  action  for  waste  for  not  collecting  the  personal 
estate  and  paying  the  debts  of  the  decedent  will  lie 
against  an  executor  de  son  tort  in  favor  of  a  devisee  or 
heir.20 

§  1275.   Statutes  Abolishing  Office  Do  Not  Deprive  Defendant 
of  Former  Defenses. 

In  those  jurisdictions  where  the  office  of  executor  de 
son  tort  has  been  abolished  by  statute  and  an  action  can 

17  Robbin's  Case,  Noy  69;  Bull  v.  the  benefit  of  the  creditor  or  lega- 

Wheeler,  Cro.  Jac.  648;  Campbell  tee  who  brings  the  action. — Noon 

V.   Tousey,  7  Cowen   (N.  Y.)    64;  v.    Finnegan,    29    Minn.    418,    13 

Hubbell  V.  Fogartie,  1  Hill  (S.  C.)  N.  W.  197;  Hutchinson  v.  Fulghum, 

167,  26  Am.   Dec.  163;    Hubble  v.  4  Heisk.  (51  Tenn.)  550. 

Fogartie,  3  Rich.  L.    (S.  C.)   413,  18  Williams  Exrs.  (3d  Am.  ed.) 

45  Am.  Dec.  775.  *219. 

A  judgment  against  an  executor  19  Nass    v.    Vanswearingen,    10 

de  son  tort  must  be  special  and  Serg.  and  R.  (Pa.)  144;  Warren  v. 

not  general.— Parker  v.  Thompson,  Raymond,  17  S.  C.  163,  192. 

30  N.  J.  L.  311.  20  Mitchel  v.  Lunt,  4  Mass.  654, 

Such  judgment  is  exclusively  for  657. 
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not  be  maintained  against  him  as  executor,  he  is  subject 
to  suit  as  a  wrong  doer  by  the  rightful  executor  or  ad- 
ministrator; yet  at  the  same  time  he  may  show  in  miti- 
gkHon  of  damages  that  what  he  did  was  for  the  benefit 
and  not  the  injury  to  the  estate.  In  compelling  him  to 
accoimt  with  the  rightful  representative  only,  the  statute 
does  not  purport  to  imdertake  to  deprive  him  of  any 
proper  or  legitimate  defense.^^  In  an  action  against  him 
by  the  legal  representative  of  the  decedent  it  is  not  ma- 
terial whether  the  defendant  be  treated  as  an  executor 
de  son  tort  or  a  wrong  doer,  the  liability,  in  either  case, 
to  account  to  the  lawful  executor  or  administrator  is  the 
consequence  of  the  same  act,  and  is  the  same,  and  must 
be  governed  by  the  same  principles  of  legal  justice.-^ 

21  Rutherford  v.  Thompson,  14  22  Rutherford  v.  Thompson,  14 

Ore.  236,  12  Pac.  382.  Ore.  236,  12  Pac.  382. 

As  to  defenses,  see  §§  1264, 1273,  See  §  1264,  n.  4. 
1274. 
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SPECIAL  OB  LIMITED  ADMINISTRATION. 

§  1276.    Special  or  limited  administration. 

§  1277.  Who  are  entitled  to  special  or  limited  letters  of  admin- 
istration. 

§  1278.    Statutory  provisions  regarding  special  administration. 

§  1279.   Administrator  durante  minore  mtate. 

§  1280.    The  same  subject :  Powers  and  duties. 

§  1281.   Administration  durante  absentia  -.  English  rule. 

§  1282.    The  same  subject:  American  rule. 

§  1283.    Administration  pendente  lite. 

§  1284.  Eeason  for  appointment  of  administrator  pendente  lite, 
and  termination  of  authority. 

§  1285.    Powers  and  duties  of  administrator  pendente  lite. 

§  1286.    Administrator  ad  litem. 

§  1287.  Statutes  providing  for  settlement  of  estates  without  in- 
tervention of  j)robate  court, 

§  1276.    Special  or  Limited  Administration. 

The  affairs  of  the  estate  of  a  decedent  should  be  admin- 
istered by  the  executor  named  in  the  testator's  will  or  by 
an  administrator,  as  the  case  may  be,  regularly  and  per- 
manently appointed  and  qualified  for  such  purpose.  As 
has  been  shown  before,  the  law  requires  that  the  will  of  a 
testate,  decedent  shall  be  offered  for  probate  within  a 
specified  time  after  the  testator's  death.^  The  law  natu- 
rally favors  a  permanent  administration  to  one  which  is 
merely  special  or  temporary.  However,  circumstances 
frequently  require  the  appointment  of  administrator  for 
some  limited  time  and  purpose  pending  delay  in  the  qual- 
ification of  some  one  to  the  permanent  office.   Such  spe- 

1  See  §§  1189,  1196. 

(1965) 
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cial  or  temporary  administration  is  recognized  and 
proper  under  the  rules  of  the  common  law,  and  also  to  a 
large  extent  has  been  regulated  by  statute  in  many  juris- 
dictions. 

The  powers  of  a  special  or  temporary  administrator 
are  generally  prescribed  by  statute  or  by  the  letters  of 
administration  issued  to  him.^  The  court,  in  its  discre- 
tion, may  limit  the  powers  of  a  special  administrator  to 
the  performance  of  specified  duties  or  regarding  specific 
property.*  He  may  be  directed  merely  to  collect  the  as- 
sets of  the  estate  in  a  case  where  such  necessity  exists, 
being  sometimes  designated  as  administrator  ad  colligen- 
dum bona  defuncti.^ 

The  purpose  of  granting  special  or  limited  administra- 
tion is  to  conserve  the  estate  pending  the  appointment  of 
a  regular  executor  or  administrator,  the  granting  of  such 
letters  being  delayed  for  some  cause  such  as  a  contest  as 
to  the  validity  of  the  will  or  the  right  to  administer  the 
estate,  or  because  of  the  temporary  absence  or  inability 
of  the  one  entitled  to  letters  of  administration  to  imme- 
diately qualify  and  act.  Special  or  limited  administration 
is  not  to  be  had  after  the  appointment  of  the  regular  ex- 
ecutor or  administrator  and  his  letters  remain  unre- 
voked.^  The  appointment  of  a  special  or  liinited  admin- 

2  Faulkner  v.  Daniel,  3  Hare  199,  340,  399,  28  L.  Ed.  1015,  5  Sup.  Ct. 
217;    Matter  of  Moore,  88  Cal.  1,      652. 

25   Pac.  915;   People  v.   Salomon,  4  Groods    of    Stewart,    38    L.    J. 

184  111.  490,  56  N.  E.  815;  Sullivan  Prob.  39;  Goods  of  Wyckoff,  3  Sw. 

V.  Nicoulin,  113  Iowa  76,  84  N.  W.  &  Tr.  20;  Flora  v.  Mennice,  12  Ala. 

978.  836;  Ex  parte  Baker,  118  Ala.  185, 

3  Goods  of  Kingwell,  81  L..  T.  23  So.  996;  Kirwin  v.  Malone,  45 
N.  S.  461;  Goods  of  Agnese,  (1900)  App.  Div.  (N.  Y.)  93,  61  N.  Y.  Supp. 
P.   60;   Goods  of  Baldwin,   (1903)  844. 

P.  61;  McArthur  v.  Scott,  113  V.  S.  5  Goods  of  Ponsonby,  44  Week. 
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istrator  is  addressed  to  the  sound  discretion  of  the  court,® 
and  the  court  has  inherent  power  to  grant  such  limited 
administration  whenever  the  ends  of  justice  or  the  pres- 
ervation of  the  estate  demand  that  it  be  done.''  But  if 
no  legal  cause  for  the  appointment  of  a  special  admin- 
istrator exists,  the  court  is  without  jurisdiction  to  grant 
such  administration.^  The  presumption,  however,  is  in 
favor  of  the  regularity  of  the  appointment.® 

§  1277.    Who  Are  Entitled  to  Special  or  Limited  Letters  of  Ad- 
ministration. 

Generally  the  one  first  entitled  to  letters  testamentary 
or  of  administration  has  a  prior  right  to  special  letters. 
But  this  can  not  be  said  to  be  the  general  rule.  It  could 
not  apply  where  administration  is  granted  during  the 
minority  of  an  infant  or  during  the  absence  of  the  one 
named  in  the  will  as  executor.  And  if  the  appointment 
of  an  administrator  ad  litem  is  necessary  because  of  liti- 
gation in  which  the  estate  is  involved,  the  one  entitled  to 
letters  of  administration  should  not  be  so  appointed  if  he 
is  adversely  interested  in  the  suit.^"  It  may  be  said  gener- 
ally that  the  right  to  such  temporary  appointment  rests 
in  the  discretion  of  the  court.^^  The  one  named  in  a  will 

R.  240,  64  L.  J.  p.  119;  Griffitli  v.  340,  399,  28  L.  Ed.  1015,  5  Sup.  Ct. 

Frazier,    8    Cranch    (U.    S.)    9,    3  652;    Guthrie   v.   Welch,    24   App. 

L.  Ed.  471;   Pickering  v.  Welting,  Gas.  (D.  C.)  562. 

47  Iowa  242;    Moran  v.  Hammer,  8  State    v.    District    Court,     34 

109  Ky.  333,  58  S.  W.  988;   Grace  Mont.  226,  85  Pac.  1022. 

V.  Helm,  91  Mich.  450,  51  N.  W.  9  Lethbridge  v.  Lauder,  13  Wyo. 

1106;  Matter  of  Palmer,  117  N.  C.  9,  76  Pac.  682. 

133,  23  S.  B.  104.  10  Young  v.  Brown,  1  Hagg.  Bcc. 

6  Grece  v.  Helm,  91  Mich.  450,  54;     Mootrie    v.    Hunt,    4    Bradf. 
51  N.  W.  1106;  McGregor  v.  Buel,  (N.  Y.)  173. 

24  N.  Y.  166.  11  Guthrie  v.  Welch,  24  App.  Gas. 

7  McArthur  v.  Scott,  113  U.  S.      (D.  0.)  562;  Harrison  v.  Clark,  95 
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as  executor  may  be  granted  temporary  administration 
even  though  the  will  is  contested.^^  But  should  the  will 
be  contested  on  the  ground  that  the  one  named  as  ex- 
ecutor had  exercised  undue  influence  over  the  testator  in 
procuring  the  will,  he  should  not  be  so  appointed.^^ 

In  some  jurisdictions  the  matter  is  regulated  by  stat- 
ute, thus  giving  preference  to  the  person  entitled  to  le't- 
ters  testamentary  or  of  administration,  with  no  appeal 
allowed  from  the  order  of  appointment;^*  or,  where  the 
will  is  contested,  giving  preference  as  in  the  case  of  in- 
testacy,^^ or  precluding  the  one  named  as  executor  from 
receiving  the  special  appointment  under  the  statute  which 
considers  him  as  one  of  the  parties  to  an  action  involving 
the  validity  of  the  will.^® 

§  1278.   Statutoty  Provisions  Regarding  Special  Administra- 
tion. 

Special  administrators  are  often  creatures  of  statute 
and  the  provisions  for  such  an  appointment  are  provided 
for  in  particular  cases.  Such  statutes  generally  prescribe 
that  such  administration  may  be  had  when  there  is  delay 

Md.    308,    52    Atl.    514;    Lamb    v.  (N.  Y.)  137;  Matter  of  Hilton,  29 

Helm,  56  Mo.  420;  Matter  of  Plath,  Misc.  Rep.   (N.  Y.)   532,  61  N.  Y. 

56  Hun  (N.  Y.)   223.  Supp.   1073. 

If  one  consents  to  ihe  order  ap-  14  Cal.   Code   Civ.   Pro.,    §1413; 

pointing  a   special  administrator,  Estate  of  Carpenter,  73  Cal.  202, 

he    can    not   thereafter    complain  14   Pac.   677;    Estate  of   Ohm,   82 

that  the  order  does  not  show  the  Cal.  160,  22  Pac.  927. 
regularity   of   the    appointment. —  i5  In  re  Ming,  15  Mont.   79,  38 

Lethbridge  v.  Lauder,  13  Wyo.  9,  Pac.  228;   State  v.  District  Court, 

76  Pac.  682.  .  49  Mont.  146,  140  Pac.  732;  Appeal 

12  Wright  V.  Rogers,  L.  R.  2  of  Hoar,  18  Week.  N.  Cas.  (Pa.) 
P.  &  D.  179;  Jones  v.  Hamersley,  503. 

2  Demarest  (N.  Y.)  286.  16  Hartley  v.  Lord,  38  Wash.  432, 

13  Haas   V.   Childs,   4   Demarest      80  Pac.  554. 
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from  any  cause  in  the  granting  of  letters  testamentary 
or  of  administration,  or  where  no  application  is  made 
for  letters,  or  where  such  letters  are  granted  irregularly, 
or  where  no  sufficient  bond  is  filed  as  directed  by  the 
court,  or  where  an  administrator  dies  or  is  suspended  or 
removed  by  the  court,  leaving  the  office  vacant.  In  such 
cases  a  special  administrator  is  required  that  the  assets 
of  the  estate  may  be  preserved.  Some  statutes  allow  such 
a  special  administrator  to  be  appointed  without  notice, 
the  appointee  being  required  to  give  a  bond.  Under  some 
recent  statutes  a  special  administrator  upon  a  proper 
showing  may  be  authorized  to  mortgage  real  property, 
or  to  lease  real  estate,  or  to  enter  into  an  agreement  to 
sell  real  property,  or  to  give  an  option  for  the  sale  of 
mining  claims.^'^ 

When  regular  letters  testamentary  or  of  administra- 
tion have  been  granted,  the  powers  of  the  special  admin- 
istrator ■  cease,  and  he  is  obliged  forthwith  to  deliver  to 
the  executor  or  administrator  all  the  property  and  effects 
of  the  decedent  which  have  come  into  his  hands.  The  ex- 
ecutor or  administrator  in  such  a  case  may  prosecute  to 
final  judgment  any  suit  commenced  by  the  special  admin- 
istrator. The  special  administrator  must  render  an  ac- 
count of  his  proceedings  the  same  as  regularly  appointed 
administrators,  and  he  is  entitled  to  a  reasonable  com- 
pensation for  services  rendered,  which  compensation  must 
be  fixed  by  the  court  at  the  time  of  the  settlement  of  his 
final  account.^* 

17  Cal.  Code  Civ.  Pro.,  §  1415,  as  until  a  general  administrator  or 

amended  in  1917.  an  executor  has  been  appointed. — 

Under  some  statutes  the  powers  Mont.   Rev.   Codes,   §  7474;    In   re 

of  a  special  administrator  are  lim-  Dolenty's  Estate,  53  Mont.  33,  161 

ited  to  the  preservation  and  pro-  Pac.  524. 
tection  of  the  estate  temporarily  is  Estate  of  Miller,  15  Cal.  App. 
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§  1279.   Administrator  Durante  Minore  Aetate. 

When  the  one  entitled  to  letters  testamentary  or  of  ad- 
ministration is  a  minor,  the  court  may  appoint  an  ad- 
ministrator during  his  minority,  but  upon  attaining  his 
majority  the  court  may  grant  letters  to  him.^*  Such  ad- 
ministration is  designated  as  administration  durante  mi- 
nore estate.  In  the  instance  where  the  minor  is  named 
executor  in  the  will  of  the  decedent,  such  administration 
would  be  likewise  a  species  of  administration  with  the 
will  annexed.^"  In  cases  of  testacy,  the  rule  applies  only 
when  the  minor  is  named  as  sole  executor.  If  the  will  of 
a  decedent  names  several  executors,  the  fact  that  one  of 
them  is  a  minor  does  not  give  the  court  the  right  to  grant 
letters  of  administration  during  his  minority,  since  the 
other  executors,  being  of  full  age,  can  exercise  the  duties 
of  the  office.^^  And  if  administration  is  granted  during 
the  minority  of  several  infants,  it  terminates  upon  the 
eldest  of  such  minors  becoming  of  full  age.^^ 

In  some  jurisdictions  it  is  provided  by  statute  that  if 
the  one  entitled  to  administer  the  estate  be  a  minor,  let- 

557,  115  Pac.  329;  Estate  of  Moore,  See  §  1201. 

88  Cal.  1,  25  Pac.  915;   Estate  of  Contra:    In  Colborne  v.  Wright, 

Ford,  29  Mont.  283,  74  Pac.  7.35.  g  Lev.  239,  it  was  held  that  where 

10  Griffith  V.  Frazier,  8  Cranch 
(U.  S.)  9,  3  L.  Ed.  471;  Ritchie  v. 
McAuslin,  2  N.  C.  220;  Wallis  v. 
Wallis,  60  N..C.  78. 

20  As  to  when  the  guardian  of  an  1^"^™  «^  administration  during 
Infant  beneficiary  has  a  preferred  ^^^  minority  of  the  Infant  and 
right  to  act  as  administrator,  see  could  declare  as  executor  or 
1 1235.  as   administrator  durante  minore 

As  to  infants  as  executors  or  ad-  aetate. 

ministrators,  see  §  1201.  22  Bacon's    Abr.,    tit.    Exrs.    & 

21  Pigot  and  Gascoigne's  Case,  Admrs.,  B,  3;  Taylor  v.  Watts,  1 
Brownl.  46;  Foxwist  v.  Tremaine,  Freem.  425;  In  re  Cope,  16  Ch. 
1  Mod.  47,  by  Twisden,  J.  Div.  49. 


an  infant  and  one  of  full  age  were 
named  as  executors,  the  one  of 
full  age  was  entitled  to  take  out 
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ters  of  administration  shall  be  granted  during  the  time 
of  his  minority  to  some  other  person  who  shall  take 
charge  of  the  property  and  administer  the  same  under 
the  direction  of  the  court,  and  account  for  and  deliver 
all  the  assets  of  the  estate  to  the  executor  or  regular  ad- 
ministrator when  qualified  to  act.^*  It  is  customary  to 
appoint  the  guardian  of  the  infant  to  act  in  his  place  dur- 
ing his  minority,^*  but  the  court  is  not  compelled  to  make 
such  an  appointment,  it  having  the  discretion  to  appoint 
any  fit  and  proper  person.^^ 

§1280.  The  Same  Subject:  Powers  and  Duties. 

The  limit  of  the  powers  of  an  administrator  durante 
minore  estate  is  the  minority  of  the  person  who  has  the 
preferred .  right  to  act  except  because  of  his  infancy. 
There  is  no  other  limit.  The  appointee  during  such  pe- 
riod has  all  the  powers  of  an  ordinary  administrator,  in- 
cluding the  power  of  sale  for  the  payment  of  debts.^®  The 

23  Rev.    Stat.    Mo.,    1889,    §  13 ;  ministration   granted   to   him   du- 

State  V.  Gruinotte,  156  Mo.  513,  50  rante  minore  aetate  of  the  next  of 

L.  R.  A.  787,  57  S.  W.  281.  kin. 

In   England,  •  by   the   statute   of  24  Goods  of  Sartoris,  1  Curt.  910; 

38  Geo.  Ill,  ch.  87,  §  6,  where  an  Goods  of  Weir,  .2  Sw.  &  Tr.  451; 

infant  Is  named  as  sole  executor  in  John  v.  Bradbury,  L.  R.  1  P.  &  D. 

the  will,  administration  with  the  245;     Goods     of    Ardern,     (1898) 

will    annexed    is    granted    to    the  P.     147;     Woodruff     v.     Snoover, 

guardian  of  such  infant,  or  to  such  (N.  J.)  45  Atl.  980. 

other  person  as  the  court  deems  See  §  1235. 

fit,  until  the  minor  attains  the  age  25  Havers   v.    Havers,    Barnard, 

of  twenty-one  years,  when  admin-  Chan.   Cas.   23;    Goods   of  Ewing, 

istration  shall  be  granted  to  him.  1  Hagg.  Ecc.  381;   Pitcher  v.  Ai^ 

Section  7  of  the  act  provides  that  mat,  5  How.  (Miss.)  288. 

the  person  to  whom  such  adminis-  26  Bacon's    Abr.,    tit.    Exrs.    & 

tration  is  granted  shall  have  the  Admrs.,  B,  1,   2;    In  re  Cope,   16 

same  powers  as  an  administrator  Ch.  Div.  49;  Monsell  v.  Armstrong, 

formerly  had  by  virtue  of  an  ad-  L.  R.  14  Eq.  423. 
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one  during  whose  minority  an  administrator  has  been  ap- 
pointed is  a  privy  to  such  administrator  and  is  bound 
by  a  judgment  rendered  against  him  in  his  official  capac- 
ity, and  may  take  advantage  of  judgments  in  his  favor.^^ 

§  1281.   Administration  Durante  Absentia :  English  Rule. 

It  has  been  the  rule  in  England  from  an  early  time  that 
if  the  one  named  in  the  will  as  executor  of  a  testate 
decedent,  or  the  next  of  kin  entitled  to  administer  the 
estate  of  an  intestate  decedent,  be  absent  from  the  juris- 
diction following  the  death  of  the  decedent  whose  estate 
is  to  be  administered,  so  that  delay  would  be  occasioned 
in  the  appointment  of  the  one  entitled  t6  the  office,  ad- 
ministration durante  absentia  may  be  granted  for  the 
interim  prior  to  the  issuance  of  regular  letters  testa- 
mentary or  of  administration.^®  At  first  an  administrator 
durante  absentia  could  be  appointed  only  prior  to  the 
granting  of  regular  letters,  and  after  probate  the  fact 
that  the  executor  had  gone  abroad  did  not  authorize 
either  the  ecclesiastical  courts  to  appoint  a  temporary 
administrator  or  the  courts  of  equity  to  appoint  a  re- 
ceiver. To  overcome  the  inconvenience  of  this  rule,  the 
statute  of  38  Geo.  Ill,  ch.  87,  was  enacted  which  provided 
that  if  at  the  expiration  of  twelve  calendar  months  from 
the  death  of  any  testator,  the  executors  or  executor  to 
whom  probate  of  the  will  shall  have  been  granted,  are 
or  is  then  residing  out  of  the  jurisdiction  of  his  majesty's 
courts  of  law  and  equity,  it  shall  be  lawful  for  the  ecclesi- 
astical court,  which  hath  granted  probate  of  such  will, 

27  Bacon's  Abr.,  tit  Bxrs.  &  Admrs.,  G;  Williams  Exra.  (3d 
Admrs.,  B,  1,  3;  Taylor  v.  Barron,  Am.  ed.)  •»414,  415;  Goods  of 
35  N.  H.  484.  Thompson,   L.   R.   1   P.   &    D.   8; 

28  Bacon's    Abr.,    tit.    Exrs.    &  Goods  of  Suarez,  (1897)  P.  82. 
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upon  the  application  of  any  creditor,  next  of  kin,  or  leg- 
atee, grounded  on  an  affidavit  therein  mentioned,  stating 
the  nature  of  his  demand,  and  the  absence  of  the  executor, 
to  grant  such  special  administration  in  the  form  therein 
set  f  orth.^^  The  above  statute  applied  only  to  the  absence 
of  executors,  not  to  the  absence  of  administrators,  but 
by  the  Court  of  Probate  Act,  1857,  statute  of  20  and  21 
Vict.,  ch.  77,  §  74,  it  is  provided  that  the  provisions  of  the 
above  act  shall  apply  in  like  manner  to  all  cases  where 
letters  of  administration  have  been  granted  and  the  ad- 
ministrator shall  be  out  of  the  jurisdiction  of  the  courts. 
And  by  the  statute  of  21  and  22  Vict.,  ch.  95,  §  18,  the 
provisions  of  the  two  acts  just  mentioned  were  extended 
to  all  executors  and  administrators  residing  out  of  the 
jurisdiction  of  the  courts,  and  were  not  limited,  as  there- 
tofore, to  enable  the  new  appointee  to  take  proceedings 
in  equity.  However  appointed,  the*  general  rule  is  that 
the  authority  of  an  administrator  durante  absentia 
ceases  upon  the  return  of  the  one  entitled  to  adminis- 
tration.^" If  no  regular  letters  testamentary  or  of  ad- 
ministration have  previously  been  granted,  the  authority 
of  an  administrator  durante  absentia  should  continue 

29  Bacon's  Abr.,  tit.  Exrs.  &  case  did  not  cease  upon  the  death 
Admrs.,  G;  Williams  Exrs.  (3d  of  the  executor,  but  that  if  such 
Am.  ed.)  **415-420.  deceased     executor    died    testate 

30  Rainsford  v.  Taynton,  7  Ves.  leaving  an  executor,  such  executor 
Jun.  460;  Goods  of  Cassidy,  4  last  mentioned  could  represent  the 
Hagg.  Ecc.  360;  Goods  of  Suarez,  original  testator.  If  the  first  ex- 
(1897)  P.  82;  Ritchie  v.  McAuslin,  ecutor  died  intestate,  then  the 
2  N.  C.  220.  next  of  kin  could  apply  for  regular 

The  statute  of  38  Geo.  Ill,  ch.  87,  letters    of   administration.     By   a 

made    no    provision    for    a    case  showing  in  court  of  the  death  of 

where  the  executor  should  die,  and  the    original    executor,    an    order 

it   was  held  that  the  administra-  could  be  secured  terminating  the 

tion  durante  absentia  in  such  a  authority  of  the  administrator  du- 
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until  the  one  entitled  to  administration  makes  application 
therefor.*^ 

§  1282.    The  Same  Subject:  American  Rule. 

The  early  English  rule  has  been  generally  recognized 
in  the  United  States  and  the  courts  will  grant  administra- 
tion durante  absentia'  prior  to  the  issuance  of  regular 
letters  testamentary  or  of  administration,  should  the  one 
entitled  to  administer  the  estate  be  absent  from  the  jur- 
isdiction.^^ In  some  jurisdictions  it  is  provided  by  stat- 
ute that  if  the  executor  is  absent  from  the  state,  letters 
of  administration  shall  be  granted  during  the  time  of 
such  absence  to  some  other  person  who  shall  take  charge 
of  the  property  and  administer  it  under  the  direction  of 
the  court.  Such  temporary  administrator  must  account 
for  and  deliver  all  property  of  the  estate  to  the  executor 
or  regular  administrator  when  qualified  to  act.^^  Under 
such  a  statute  the  executor  is  entitled  to  qualify  and  ad- 
minister upon  his  return.^*    Where  the  address  of  the 

rante  absentia. — Taynton  v.  Han-  sion  of  local  assets  in  preference 

nay,  3  Bos.  &  Pull.  26;  Ralnsford  v.  to  persons  claiming  under  a  for- 

Taynton,  7  Yes.  Jun.  460.  eign  executor. — Willing  v.  Perot,  5 

31  Goods    of    Cassldy,    4    Hagg.  Rawle  (Pa.)   264. 

Ecc.  360.  33  Rev.    Stat.    Mo.,    1889,    §13; 

32  Griffith  V.  Frazier,  8  Crancli  State  v.  Guinotte,  156  Mo.  513,  50 
(U.  S.)  9,  3  L.  Ed.  471;  Estate  of  L.  R.  A.  787,  57  S.  W.  281. 
Estes,  65  Mo.  App.  38;  Ritchie  v.  34  Estate  of  Estes,  65  Mo.  App. 
McAuslin,  2  N.  C.  220.  38,  in  which  case  the  question  as 

Delay  in  obtaining  regular  let-  to  whether  the  administrator  du- 

ters  of  administration  in  the  first  rante  absentia  could  be,  continued 

Instance  is  ground  for  the  court  In  office  when  the  executor  absents 

to  grant  special  letters  of  admin-  himself  for  an  unreasonable  time 

istration  in  the  interim. — Estate  of  or   fails   to   signify   his   intention 

Heaton,  142  Cal.  116,  75  Pac.  662.  to  assume  the  trust  within  a  rea- 

A    local    administrator    durante  sonable  time  after  his  return,  was 

absentia  is  entitled  to  the  posses-  raised  but  not  decided. 
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one  named  as  executor  in  the  will  of  a  decedent  is  un- 
known, it  is  the  court's  duty  to  fill  the  vacancy,  and  if 
the  appointee  has  fully  administered  the  estate  and  has 
been  discharged,  a  new  administration  will  not  be  granted 
upon  the  return  of  the  executor  named  in  the  will,  merely 
to  gratify  him.*^ 

The  practice  in  the  United  States,  except  as  changed 
by  statute,  is  to  sanction  the  appointment  of  an  adminis- 
trator durante  absentia  only  prior  to  the  issuance  of 
regular  letters.  No  one,  although  named  as  executor  in  a 
testator's  will  or  entitled  to  administer  the  estate  of  an 
intestate  decedent,  is  entitled  to  bring  suit  until  after  his 
appointment.  Should  the  absence  of  the  one  entitled  to 
administration  mean  loss  to  the  estate,  the  office  may  be 
temporarily  filled  so  that  the  assets  of  the  estate  may  be 
conserved  and  suits  be  instituted,  if  necessary.  But  after 
regular  letters  have  been  issued,  the  executor  or  admin- 
istrator, although  absent,  is  still  qualified  to  act  and  no 
reason  exists  for  transferring  his  powers  to  another.  The 
general  American  rule  is  that  after  regular  letters  have 
been  issued  and  remain  unrevoked,  no  temporary  admin- 
istrator can  be  appointed.^^  Such  an  appointment  is 
void,*''  although  some  ca^es  hold  it  voidable  only.*^ 

35  Succession  of  Nicholson,  5  man,  6  Ga.  432,  442;  Sitzman  v. 
La.  Ann.  358.  Pacquette,  13  Wis.  291,  311. 

^  -^i,.         T-.      ■        o   ,-1  „   .,1,  3^  Kane  v.  Paul,  14  Pet.  (U.  S.) 

36  Griffith  V.  Frazter,.  8   Granch  '  v    •      / 

33,  10  L.  Ed.  341;  Holmes  v.  Ore- 


(U.  S.)   9,  3   L.  Ed.  471;   Kane  v. 
Paul,   14   Pet.    (U.   S.)    33,   40,   10 


gon  etc.  R.  Co.,  7  Sawy.  380,  384, 

9  Fed.  231. 
L.  Ed.  341;  Hooper  V.Scarborough,  g^^    ^^^^^    ^.^^^    .^    preceding 

57  Ala.  510,  514;  Haynes  v.  Meeks,  ^^^^ 

20     Cal.     288,    310;     Freeman    v.  ss  Brock's   Admr.   v.   Frank,   51 

Spencer,  128  Cal.  394,  60  Pac.  979;  Ala.  85,  92;  Clark  v.  Holt,  16  Ark. 

Appeal  of  Terry,  67  Conn.  181,  187,  257,  268 ;  Franklin  v.  Franklin,  91 

34  Atl.  1032;   Justices  etc.  v.  Sel-  Tenn.  119,  127,  18  S.  W,  61. 

Ill  Com.  on  Wills— 10 
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The  completion  of  the  administration  of  an  estalte 
partly  administered  is  subject  to  the  general  rules  re- 
garding administration  de  bonis  non.^^  Where  an  execu- 
tor or  administrator  has  given  cause  for  his  removal  from 
office,  upon  a  proper  showing  his  letters  may  be  revoked, 
in  which  case  letters  of  administration  de  bonis  non 
should  be  granted.  And  it  is  generally  provided  that  an 
executor  or  adnainistrator  may  be  removed  from  office 
if  he  either  permanently  removes  beyond  the  jurisdiction 
of  the  court  wherein  he  is  appointed  or  has  wrongfully 
neglected  the  estate  or  has  long  omitted  to  perform  any 
act  as  such  executor  or  administrator.*"  An  executor  or 
administrator  can  be  removed  only  after  a  hearing/^ 
and  the  appointment  of  a  special  administrator  does  not 
operate  as  a  removal  of  one  who  was  not  cited  to  appear 
and  show  cause  why  his  letters  should  not  be  revoked.*^ 

§  1283.   Administration  Pendente  Lite. 

It  often  happens  that  by  reason  of  delay  in  granting 
regular  letters  testamentary  or  of  administration  be- 
cause of  some  controversy  concerning  the  will  or  the 
right  of  administration,  it  is  advisable  or  necessary  to 
appoint  some  one  to  conserve  the  estate  in  the  meantime. 
The  rule  which  prevailed  in  the  ecclesiastical  courts  was 
that  the  ordinary  could  appoint  an  administrator  pen- 
dente lite  of  the  estate  of  an  intestate.  It  was  at  first  held 
that  this  power  could  not  be  exercised  where  the  decedent 
left  a  will  ;*^  but  later  decisions  altered  the  rule  so  that 

39  As  to  administration  de  bonis  25  Pac.  915;  Estate  of  Healy,  137 
non,  see  §§  1246-1252.  Cal.  474,  70  Pac.  455. 

40  See  Cal.  Code  Civ.  Pro.,  *'  Schroeder  v.  Superior  Court. 
.  j_^3g  ■  70  Cal.  343,  11  Pac.  651. 

48  Robin's  Case,  Moore   (K.  B.) 

41  Estate  of  Moore,  88  Cal.  583,      636;  Smyth  v.  Smyth,  3  Keb.  54. 
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the  ordinary  had  the  same  power  to  grant  letters  of  ad- 
ministration pendente  lite  in  the  case  of  a  testate  dece- 
dent as  in  the  case  of  intestacy.**  Such  administration 
could  be  had  upon  motion  if  all  interested  parties  agreed 
that  such  administration  was  necessary  and  as  to  who 
should  be  appointed;*^  otherwise  such  administration 
could  be  had  only  upon  petition  and  a  showing  of  the 
necessity  therefor*®  and  that  the  applicant  was  a  suitable 
person  to  be  granted  letters.*'^  Courts  of  equity  have 
authority  pending  litigation  regarding  an  estate,  to  ap- 
point a  receiver  to  preserve  the  property.** 

§  1284.   Reason  for  Appointment  of  AdrQinistrator  Pendente 
Lite,  and  Termination  of  Authority. 

Except  as  regulated  by  statute,  an  administrator  pen- 
dente lite  may  always  be  appointed  by  the  court  when 
the  granting  of  regular  letters  is  delayed  because  the 
right  to  administer  the  estate  or  the  validity  of  the  will 
is  contested.**    At  any  time  pending  a  contest  of  the 

44  Walker  v.  Woollaston,  2  are  similar  to  those  of  a  receiver 
P.  Wms.  576,  589;  Maskeline  v.  in  equity  appointed  in  such  cases. 
Harrison,  2  Cas.  temp.  Lee.  258.  —Matter  of  Moore,  88  Cal.  1,  25 

45  Northey  v.   Cock,   1   Addams  Pac.  915. 

329.  49  Davenport   v.    Davenport,    68 

46  Northey  v.  Cock,  1  Addams  N.  J.  Eq.  611,  6  Ann.  Cas.  261,  60 
329;  Young  v.  Brown,  1  Hagg.  54;      AO.  379. 

Godrich  v.  Jones,  2  Curt.  453.  An  administrator  pendente  lite 

47  Northey  v.  Cock,  1  Addams  can  be  appointed  only  where  there 
329.  is  a  contest  as  to  the  right  to  let- 

48  King  V.  King,  6  Ves.  Jun.  172;  ters  testamentary  or  of  adminis- 
Edmunds  v.  Bird,  1  Ves.  &  B.  542;  tration,  mere  delay  in  the  appoint- 
Atkinson  v.  Henshaw,  2  Ves.  &  ment  of  the  one  regularly  entitled 
B.  85;  Wood  v.  Hitching^,  2  Beav.  being  insufficient. — ^Munnikhuysen 
289.  V.  Magraw,  57  Md.  172. 

The  duties  of  a  special  adminis-  Long  delay  before  letters  testa- 

trator  under  the  California  Code      mentary  can  be  granted,  due  to 
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will,  wherever  such  contest  may  be  pending,  it  is  not  only 
the  right  but  the  duty  of  the  court,  whenever  it  is  neces- 
sary for  the  preservation  of  the  estate,  to  appoint  an 
administrator  pendente  lite,  with  such  powers  as  the  cir- 
cumstances may  require;  and  such  temporary  adminis- 
trator should  be  continued  in  force  until  the  termination 
of  the  contest  and  the  appointment  of  an  executor  or  ad- 
ministrator with  full  powers.^" 

In  determining  whether  or  not  such  a  special  admin- 
istrator should  be  appointed  pending  the  final  determina- 
tion of  a  will  contest,  the  real  question  is  whether  there 
is  substantial  evidence  of  real  danger  of  loss  to  the  es- 
tate ;  it  is  not  a  question  as  to  whether  the  evidence  would 
warrant  setting  the  will  aside.^^  It  has  been  held,  how- 
ever, that  an  administrator  pendente  lite  may  be  ap- 
pointed in  case  there  is  a  contest,  even  though  there 
is  no  showing  of  likelihood  of  loss  to  the  estate.^^ 

The  authority  of  an  administrator  pendente  lite  ceases 
upon  the  termination  of  the  litigation  which  was  the 
cause  of  his  appointment  ;^^ .  however,  if  an  appeal  be 

the  necessity  of  having  the  decs-  as  administra!tor  with  the  will  an- 
dent's  will  forwarded  from  India,  nexed,  until  the  security  required 
is  sufficient  to  justify  the  appoint-  by  the  statute  under  such  appoint- 
ment of  a  temporary  administra-  ment  has  been  given  by  him,  or 
tor,  the  property  of  the  estate  expressly  waived  by  the  parties  in 
requiring  protection.  —  Goods  of  interest. — ^Estate  of  Fisher,  15  Wis. 
Metcalf,    1   Addams    343.    To    the  511. 

same   effect,   see   Sager  v.  Mead,  Bi  EUenberger's  Estate,  171  Iowa 

164  Pa.  St.  125,  30  Atl.  284.  225,  153  N.  W.  1036;  In  re  Marsh, 

50  Huth  V.  Huth,  (Tex.  Civ.)  187  (N.  J.)  55  Atl.  299. 

S.  W.  523.  52  Bellew   v.    Bellew,    4    Sw.    & 

A  special  administrator  will  con-  Tr.    58. 

tinue  to  hold  the  property  of  the  53  Wieland    v.    Bird,    (1894)    P. 

estate  and  is  responsible  therefor,  262;   Cole  v.  Wooden,  18  N.  J.  L. 

notwithstanding   his   appointment  15;  Robards  v.  Liamb,  89  Mo.  303, 
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taken  his  authority  continues  pending  the  determination 
of  the  appeal."*  After  the  appointment  and  qualification 
of  the  regular  executor  or  administrator,  the  court  has  no 
authority,  if  such  letters  are  unrevoked,  to  appoint  a  tem- 
porary"  administrator.®* 

§  1285.    Powers  and  Duties  of  Administrator  Pendente  Lite. 

An  administrator  pendente  lite  is  an  officer  of  the  court 
rather  than  the  representative  of  interested  parties  who 
request  his  apjlointment.^®  His  duties  are  generally  lim- 
ited to  the  conservation  of  the  property  of  the  estate  until 
the  appointment  and  qualification  of  the  regular  executor 
or  administrator,  at  which  time  he  must  deliver  the  assets 
to  the  regular  appointee.^''  Originally  the  powers  of  an 
administrator  pendente  lite  were  limited  to  conserving 
the  assets  of  the  estate,  although  he  could  bring  suit  to 
collect  debts  due  the  decedent.^^  Such  is  the  general  rule 
today.    An  administrator  pendente  lite  is  authorized  to 

1    S.    W.   222;    Commonwealth   v.  56  Davenport   v.    Davenport,    68 

Mateer,  16  Serg.  &  R.  (Pa.)  416.  N.  J.  Eq.  611,  6  Ann.  Cas.  261,  60 

54  Taylor  v.  Taylor,  L.  R.  6  Pro.      ^^^-  ^'^^■ 

Dlv.  29;   Mayer  v.  Schneider,  112  Where  the  court  has  appointed 

111.  App.  628;  State  y.  Guinotte.  156      ^  ^^^f""^  administrator,   the   pre- 

Mo.  513.  50  L.  R.  A.  787,  57  S.  W.      ^"^"^P^^""  "^l"'  ^"  '""^^'^^^  '''^'  ^^ 

will  act  faithfully  withm  the  limits 

281;   Carroll  v.  Reid,  158  Mo.  319,  .  ^    *,,    ,  j  *,,  *  »,        ■„  v, 

set  by  the  law,  and  that  he  will  be 

59  S.  W.  69.  g^j  g^jj  ^jjjjgg  under  full  control  of 

Compare:   Matter  of  Hopkins,  95  the    court.— Ellenberger's    Estate, 

App.    Div.    (N.   Y.)    57,    87   N.   Y.  171  lowa  225,  153  N.  W.  1036. 

Supp.  793.  57  Goods  of  Graves,  1  Hagg.  313; 

55  McClure  v.  Allphln's  Exr.,  19  Adair  v.  Shaw,  1  Sch.  &  Lef.  243, 
Ky.  L.  576,  41  S.  W.  1;    Munnik-  254. 

Luysen   v.    Magraw,    35    Md.    280,  58  Knight  v.   Duplessis,    1   Ves. 

285;   Baldwin  v.  Mitchell,  86  Md.  Sen.  325;  Ball  v.  Oliver,  2  Ves.  & 

379,  38  Atl.  775;  State  v.  Moehlen-  B.  97;  Adair  v.  Shaw,  1  Sch.  &  Lef. 

kamp,  133  Mo.  134,  34  S.  W.  468.  243,  254. 
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collect  the  assets  of  the  estate  and  preserve  them,^^  and 
to  that  end  may  institute  legal  actions  where  the  same  are 
necessary,  and  be  substituted  for  the  decedent  as  party 
plaintiff  or  defendant  in  actions  still  pending  which  were 
prosecuted  by  or  against  the  decedent  in  his  lifetime."" 
The  right  to  prosecute  or  defend  actions  is,  in  fact,  a 
necessary  incident  to  the  right  to  collect  and  conserve 


59  Wolffe  V.  Eberlein,  74  Ala.  99, 
49  Am.  Rep.  809;  Henry  v.  Su- 
perior Court,  93  Cal.  569,  29  Pac. 
230;  In  re  Wincox,  85  111.  App.  613; 
affirmed,  186  111.  445,  57  N.  E.  1073; 
In  re  Ford,  29  Mont.  283,  74  Pac. 
735;  Matter  of  Parish,  29  Barb. 
(N.  Y.)  627. 

60  Briarfield  Iron  Works  Co.  v. 
Foster,  54 'Ala.  622;  Pollock  v.  Cox, 
108  Ga.  430,  34  S.  E.  213;  Barfield 
V.  HarUey.  108  Ga.  435,  33  S.  E. 
1010;  Sullivan  v.  Nicoulin,  113 
Iowa  76,  84  N.  W.  978;  Union 
Trust  Co.  V,  Soderer,  171  Mo.  675, 
72  S.  W.  499;  Quinn's  Admr.  v. 
Quinn,  22  Mont.  403,  56  Pac.  824; 
Delafield  v.  Parish,  4  Bradf. 
(N..Y.)    24. 

The  powers  of  temporary  admin- 
istrators extend  only  to  the  collec- 
tion and  preservation  of  the  as- 
sets.— Jennings  v.  Smith,  232  Fed. 
921;  Huth  v.  Huth,  (Tex.  Civ. 
App.)  187  S.  W.  523. 

A  special  administrator  when 
authorized  by  the  court  may  com- 
mence and  maintain  any  suit  or 
legal  proceeding  that  might  be 
commenced  or  maintained  by  a 
general    administrator   or    execu- 


tor.— Ruiz  V.  Santa  Barbara  Gas 
&  Elec.  Co.,  164  Gal.  188,  128  Pac. 
330. 

It  is  the  duty  of  a  special  admin- 
istrator to  simply  conserve  and 
save  the  estate,  and  have  it  ready 
to  be  turned  over  to  the  regularly 
appointed  administrator  when  he 
is  appointed. — Zimmer  v.  Saier, 
155  Mich.  388, 130  Am.  St.  Rep.  575, 
119  N.  W.  433. 

In  such  a  case  the  administrator 
simply  exercises  the  authority 
given  by  the  statute  to  collect  and 
preserve  the  estate  for  the  admin- 
istrator to  be  regularly  appointed, 
and  for  the  purpose  of  collection 
and  preservation,  to  commence 
and  maintain  suits  and  other  legal 
proceedings  as  an  administrator 
could  do. — Quinn's  Admr.  v.  Quinn, 
22  Mont.  403,  56  Pac.  824. 

A  special  administrator  has  the 
power,  when  so  given  by  the  court 
in  the  order  of  appointment,  to 
take  or  recover  possession  of  all 
the  common  property  of  the  es- 
tate, and  to  hold  the  same  in  trust 
for  the  benefit  of  those  entitled 
thereto,  until  a  pending  contest  is 
determined. — Huth  v.  Huth,  (Tex. 
Civ.)   187  S.  W.  523. 
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the  assets  of  the  estate  f^  but  this  right  does  not  include 
the  right  to  compromise  claims.*^ 

By  the  Court  of  Probate  Act  in  En^gland,  an  adminis- 
trator pendente  lite  has  the  same  powers  and  duties  as  a 
general  administrator  except  the  right  of  distributing  the 
residue  of  the  personalty.®*  Generally,  however,  a  special 
or  temporary  administrator  has  no  power  to  pay  claims 
against  the  estate,  and  it  necessarily  follows  that  he  has 
no  authority  to  either  allow  or  reject  them.®*  It  has,  how- 
ever, been  held  that  where  just  debts  have  been  paid  and 
there  was  sufficient  personalty  of  the  estate  to  satisfy  all 
claims,  pajonents  made  by  a  special  administrator  might 
properly  be  ratified  in  his  account.®^  The  payment  of  leg- 
acies given  by  the  will,  or  distributing  personalty  to  those 
entitled  thereto  under  the  statute  is  likewise  beyond  the 
authority  of  a  special  administrator.  He  is  merely  the 
custodian  of  the  property  until  the  appointment  of  the 
regular  executor  or  administrator.®® 

61 W  a  1  k  e  r    v.    Woollaston,    2  6*  Erwin  v.  Branch  Bank,  14  Ala. 

P.  Wms.  576;  Ball  v.  Oliver,  2  Yes.  307;  Henry  v.  Superior  Court,  93 

&  B.  96;   Masterson  v.  Brown,  51  Gal.  569,  29  Pac.  230;  In  re  Wincox, 

Iowa  442,  1  N.  W.  791;  Llbby  v.  ^5    III.    App.    613;     Richmond    v. 


Cobb,  76  Me.  471. 

62  Sullivan  v.  Nicoulin,  113  Iowa 


Campbell,  71  Minn.  453,  73  N.  W. 
1099;  In  re  Ford,  29  Mont.  283,  74 
Pac.    735;    Ward    v.    Magaha,    71 
76,    84    N.    W.    978;    Lambert    v.      ^^^j^   g^g   ^39  Pac.  395. 

Metropolitan  St.  R.  Co.,  33  Misc.  j^  Maryland  a  special  adminis- 
Rep.  (N.  Y.)  579,  68  N.  Y.  Supp.  trator  may  pay  the  just  debts  of 
S77.  the  decedent. — Baldwin  v.  Hitch- 
es Statute  of  20  &  21  Vict.,  ell,  86  Md.  379,  38  Atl.  775. 
ch.  77,  §70;  Tichborne  v.  Tich-  65  Matter  of  Philp,  29  Misc.  Rep. 
borne,  K  R.  2  P.  &  D.  41;  Goods  of  (N.  Y.)  263,  61  N.  Y.  Supp.  241. 
Dawes,  L..  R.  2  P.  &  D.  147.  See,  ee  Henderson  v.  Clarke,  27  Miss, 
also,  Henderson  v,  Clarke,  27  Miss.  436;  Matter  of  Philp,  29  Misc.  Rep. 
436.  (N.  Y.)  263,  61  N.  Y.  Supp.  241. 
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§  1286.   Administrator  Ad  Litem. 

The  statutes  of  many  states  provide  for  the  appoint- 
ment of  an  administrator  ad  litem  whenever  it  is  neces- 
sary to  have  the  estate  of  a  deceased  person  represented 
in  a  court  proceeding,  and  there  is  no  executor  or  ad- 
ministrator, of  the  estate,  or  such  officer  is  unable  to  act 
or  is  disqualified  from  acting.*'^  The  facts  rendering  such 
an  appointment  necessary  should  appear  in  the  record  of 
the  case  or  be  made  known  to  the  court  by  the  affidavit 
of  an  interested  person.  An  administrator  ad  litem 
should  not  be  appointed  when  the  court  is  competent  to 
render  complete  justice,  thus  saving  the  expense  neces- 
sitated by  the  appointment.**  The  appointment  of  a  spe- 
cial administrator  to  prosecute  an  action  may  also  be 
made  by  the  court.**  The  powers  of  an  administrator  ad 
litem,  are  generally  limited  merely  to  conducting  the  liti- 
gation, he  having  no  right  by  independent  action  to  bind 
any  interested  parties,''"  or  to  collect  any  judgment  which 
may  be  recovered  in  the  action.''^ 

§  1287.   Statutes  Providing  for  Settlement  of  Estates  Without 
Intervention  of  Probate  Court. 

In  Texas  it  is  prescribed  by  statute  that  a  testator  may 
provide  in  his  will  that  no  other  proceedings  are  re- 

67  Newman  v.  Schwerin,  61  Fed.  68  Ex  parte  Baker,  118  Ala.  185, 

865,  10  C.  C.  A.  129;  Keith  v.  Mc-  23  So.  996. 

Cord,  140  Ala.  402,  37  So.  267;  Den-  ,,  ^^^^^   ^^  ^^^^^^^   „   ^^^^ 

ning  V.    Todd.    91   Tenn.    422,    19  ^^  ^  ^  ^^^ 

S.  W.  228. 

.        J    ■   ■  i     i         J  ,.i        ,  70  Russell  V.  tTmphlet,  27  Ark. 

An  administrator  ad  litem  may  "       ' 


be   appointed  for  the  purpose  of 


339. 


prosecuting  an  action  against  the  ^i  Lowman  v.'Elmira  etc.  R.  Co., 

regular  administrator.— Phillips  v.      85  Hun  (N.  Y.)  ISS,  32  N.  Y.  Supp. 
Duckett,  112  111.  App.  587.  579. 


SPECIAL  OR  LIMITED  ADMINISTRATION.  1983 

quired  to  be  had  in  court  in  relation  to  the  settlement  of 
his  estate  than  the  probate  and  recording  of  his  Avill  and 
the  return  of  an  inventory,  appraisement  and  lists  of 
claims  of  his  estate.^^  An  executor  acting  under  a  will 
which  provides  for  the  settlement  of  the  estate  without 
administration  except  as  above  mentioned  is  termed  an 
"independent  executor. " '^^  Unless  the  will  should  other- 
wise provide,  such  an  independent  executor  has  the  same 
authority  to  do  without  order  of  court  that  which  an  or- 
dinary executor  could  do  only  under  such  order/*  The 
statutes  of  the  State  of  Washington  likewise  provide  that 
a  testator  may  prescribe  the  manner  in  which  his  estate 
shall  be  settled,  it  being  necessary  only  to  have  the  will 
admitted  to  probate.'^^  Wills  providing  for  such  admin- 
istration are  commonly  designated  "non-intervention 
wills."''®  Under  such  statutes,  where  the  will  provides 
for  the  settlement  of  the  testator's  estate  without  the  in- 
tervention of  the  probate  court,  the  probate  court  is  not 
justified  in  interfering  with  the  administration  of  the  es- 
tate, but  can  only  exert  such  control  as  the  statute  al- 
lows.'^''-  But  in  the  absence  of  such  a  statute,  creditors 
of  the  decedent  or  others  interested  in  the  estate  can  not 
be  deprived,  by  provisions  in  the  will,  of  the  right  to  have 
the  estate  settled  in  the  regularly  constituted  court. '^^ 

72  Texas  Rev.  Stats.,  1895,  art.  76  Matter     of     Macdonald,     29 
1995.  Wash.   422,   69   Pac.   1111. 

73  Ellis  V.  Mabry,  25  Tex.   Civ.  77  Matter     of     Macdonald,     29 
App.  164,  60  S.  W.  571.  Wash.   422^   69   Pac.   1111. 

74  Carlton  v.  Goebler,  94  Tex.  93.  78  Estate  of  Reilly,  200  Pa.  St 

75  Miller  v.  Borst,  11  Wash.  260,  288,  49  AU.  939. 
39  Pac.  662. 
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§  1312.    Instrument  presented  for  probate  may  be  admitted  in 

part. 
§  1313.    The  same  subject :  Limited  to  particular  property. 
§  1314.    The  same  subject:  Excluding  defamatory  matter. 

§  1288.   English  Land  Transfer  Ad't,  1897:  Probate  Jurisdiction 
Over  Realty  as  Well  as  Personalty. 

In  considering  the  decisions  with  reference  to  probate 
and  administration,  there  must  be  borne  in  mind  not  only 
the  two  forms  of  proving  a  will,  the  common  form  and 
the  solemn  form,  but  also  the  statutory  changes  granting 
jurisdiction  to  courts  of  probate  over  the  real  property 
of  decedents.  In  England  it  was  not  until  the  Land  Trans- 
fer Act,  1897,  statute  of  60  &  61  Victoria,  ch.  65,  that 
it  was  provided  that  where  real  estate  is  vested  in  any 
person  without  a  right  in  any  other  person  to  take  by 
survivorship,  it  shall  on  his  death,  notAvithstanding  any 
testamentary  disposition,  devolve  to  and  become  vested 
in  his  executor  or  administrator  from  time  to  time  as  if  it 
were  a  chattel  real  vesting  in  him;  and  this  includes 
real  estate  over  which  a  person  executes  by  will  a  general 
power  of  appointment.  Under  this  act,  probate  and  let- 
ters of  administration  may  be  granted  in  respect  to  real 
estate,  although  there  is  no  personal  estate.  This  ap- 
plies to  cases  of  death  after  January  1,  1898.  The  ex- 
ecutor or  administrator  of  a  deceased  person  holds  such 
real  estate  as  trustee  for  the  persons  by  law  entitled 
thereto,  and  those  persons  shall  hare  the  same  power  of 
requiring  a  transfer  of  real  estate  as  persons  beneficially 
entitled  to  personal  estate  have  of  requiring  a  transfer 
of  such  personalty.  All  enactments  and  rules  of  law 
relating  to  the  effect  of  probate  or  letters  of  administra- 
tion  as   respects   chattels   real,   the   dealings   with   the 
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chattels  real  before  probate  or  administration,  and  the 
payment  of  costs  of  administration  and  other,  matters 
in  relation  to  the  administration  of  personal  estate,  and 
the  powers,  rights,  duties  and  liabilities  of  an  executor 
or  administrator  in  respect  to  personal  estate,  apply  to 
real  estate  so  far  as  the  same  are  applicable,  as  if  that 
real  estate  were  a  chattel  real  vesting  in  the  executor  or 
administrator,  save  that  it  shall  not  be  lawful  for  some 
or  one  only  of  several  joint  executors  or  administrators, 
without  the  authority  of  the  court,  to  sell  or  transfer 
real  estate.  Such  real  property  is  subject  to  the  same 
liabilities  for  debts,  costs  and  expenses,  and  with  the 
same  incidents,  as  if  it  were  personal  estate ;  but  the  act 
does  not  affect  the  order  in  which  real  and  personal  assets 
respectively  shall  be  applied  toward  the  payment  of 
funeral  and  testamentary  expenses,  debts  or  legacies,  or 
the  liability  of  real  estate  to  be  charged  with  the  pay- 
ment of  legacies.^ 

When  a  person  dies  possessed  of  real  estate,  the  court 
shall,  in  granting  letters  of  administration,  have  regard 
to  the  rights  and  interests  of  parties  interested  in  sucli 
realty,  and  the  heir  at  law,  if  he  be  not  one  of  the  next 
of  kin,  is  equally  entitled  to  the  grant  of  letters  of  admin- 
istration with  the  next  of  kin. 

Generally,  in  the  United  States,  real  property  is  sub- 
ject to  probate  jurisdiction  as  outlined  in  the  English 
statute.^ 

1  Personal  property  of  estate  Is  2  See  §  1183. 

primarily   liable   for   payment   of  As  to  the  common  law  distinc- 

debts  and  legacies,  see  §§  784-785.  tion  between  realty  and  personalty 

As   to  charges  for  payment  of  for    the    payment    of    debts,    see 

debts  and  legacies,  see  §§  782-812.  §§  782-785,  1182. 
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§  1289.   What  Courts  Exercise  Probate  Jurisdiction  in  Eng- 
land. 

As  has  been  hereinbefore  shown,  probate  jurisdiction 
in  England  was  originally  vested  in  the  ecclesiastical 
courts.  By  the  Court  of  Probate  Act,  1857,  statute  of 
20  &  21  Victoria,  ch.  77,  the  Court  of  Probate  was  formed, 
in  which  was  vested  jurisdiction  of  matters  of  probate 
and  administration.  Later,  by  the  Supreme  Court  of 
Judicature  Act,  1873,  statute  of  36  &  37  Victoria,  ch.  66, 
various  courts  having  jurisdiction  in  law,  equity,  and 
other  matters,  including  the  Court  of  Probate,  were  in- 
corporated into  one  Supreme  Court  of  Judicature.  This 
supreme  court  consists  of  two  permanent  divisions,  one 
designated  as  the  High  Court  of  Justice  and  the  other 
as  the  Court  of  Appeal.  Both  divisions  are  superior 
courts  of  record,  the  High  Court  of  Justice  generally 
assuming  original  jurisdiction,  while  the  matters  brought 
before  the  Court  of  Appeal  are  principally  appellate. 
A  department  of  the  High  Court  of  Justice  attends, to 
matters  of  probate  and  administration. 

The  Supreme  Court  of  Judicature  Act  did  not  create 
a  new  jurisdiction  in  matters  of  probate,  but  assigned  to 
the  Probate  Division  of  the  High  Court  of  Justice  those 
matters  which  had  been  within  the  exclusive  jurisdiction 
of  the  Court  of  Probate  as  it  theretofore  existed.  By 
§  4  of  the  Court  of  Probate  Act,  1857,  the  Court  of  Pro- 
bate had  voluntary  and  contentious  jurisdiction  and 
authority  in  relation  to  granting  or  revoking  probate  of 
wills  and  letters  of  administration  of  the  effects  of 
deceased  persons  theretofore  vested  in  other  courts, 
together  with  full  authority  to  hear  and  determine  all 
questions  relating  to  matters  and  causes  testamentary. 
Matters  pertaining  to  the  construction  of  wills,  however, 
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belong  more  properly  to  the  courts  of  chancery;^  and 
by  §  23  of  the  Court  of  Probate  Act,  1857,  the  Court  of 
Probate  could  not  entertain  suits  for  legacies  and  for 
the  distribution  of  the  residue  of  estates.  By  §  34  of  the 
Judicature  Act  of  1873,  the  Probate  Division  was  as- 
signed all  causes  or  matters  which  had  been  within  the 
exclusive  cognizance  of  the  Court  of  Probate;  and  mat- 
ters relating  to  the  administration  of  the  estates  of 
deceased  persons  and  of  the  execution  of  private  and 
charitable  trusts  were  assigned  to  the  Chancery  Divi- 
sion.* The  jurisdiction  of  the  Probate  Division  is  prin- 
cipally to  decree  whether  or  not  the  purported  will 
presented  is  entitled  to  be  admitted  to  probate,  to  deter- 
mine whether  an  executor  has  been  appointed  and  if  he 
is  qualified,  or  if  none  is  named,  then  to  determine  who 
is  entitled  to  letters  of  administration.  Matters  per- 
taining to  the  construction  of  wills  and  the  enforcement 
of  its  provisions  are  properly  within  the  jurisdiction  of 
the  Chancery  Division.^  However,  under  the  Supreme 
Court  of  Judicature  Act,  1873,  a  judge  in  probate  may 
exercise  the  jurisdiction  formerly  vested  in  the  court  of 
chancery,  to  restrain  dealings  with  property;®  and  hj 
§  24  of  said  act  it  is  provided  that  law  and  equity  may  be 
concurrently  administered  in  the  same  action,  as,  for 
instance,  a  defendant  in  an  action  at  law  may  set  up  an 
equitable  defense.  The  probate  judge  may,  in  order  to 
prevent  needless  litigation,  determine  all  matters  between 
the  parties  if  all  persons  interested  are  before  the  court 

3  Warren  v.  Kelson,  1  Sw.  &  Tr.  290;  In  re  Tharp  (Tharp  v.  Mac- 
290;  In  re  Walkeley,  69  L.  T.  419.  donald),  Li.  R.  3  Pro.  Div.  76. 

4  See,  also.  Judicature  Act,  1875,  6  Nicholas  v.  Dracachis,  L.  R.  1 
§  11.  Pro.  Div.  72. 

6  Warren  v.  Kelson,  1  Sw.  &  Tr. 
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and  the  matter  in  controversy  arises  as  an  issue  in  the 
suit  under  the  pleadings.'^ 

The  Court  of  Probate  Act,  1857,  and  the  Supreme 
Court  of  Judicature  Act,  1873,  provide  for  a  principal 
probate  registry  and  for  district  registries,  and  for  the 
appointment  of  registrars  and  officers.  The  registrars 
have  jurisdiction  of  probate  and  administration  in  con- 
nection with  non-contentious  business  and  operate  under 
rules  laid  down  by  the  lord  chancellor  and  other  judges. 
And  under  the  Court  of  Probate  Act,  1857,  and  the 
amendatory  act  of  1858,  statute  of  21  &  22  Victoria,' 
ch.  95,  County  Courts  have  probate  jurisdiction  of  con- 
tentious matters  where  the  personal  estate  does  not 
exceed  two  hundred  pounds  and  the  real  estate  three 
hundred  pounds  at  the  time  of  the  death  of  the  decedent. 

§  1290.   Division  of  Matters  of  Probate  and  Administration 
Into  Contentious  and  Non-Contentious  Business. 

In  England  the  business  of  the  Probate  Division  of  the 
court  is  divided  into  contentious  and  non-contentious 
business.  By  the  Court  of  Probate  Act,  1857,  statute 
of  20  &  21  Victoria,  ch.  77,  it  is  provided  by  §§  29  and  30 
that  the  procedure  shall  be  according  to  the  form  of 
practice  in  the  Prerogative  Court,  but  that  rules  and 
orders  regarding  the  procedure  and  practice  of  the  pro- 
bate court  and  the  duties  of  district  registrars  and  others, 
and  for  the  determination  of  what  shall*  be  considered 
contentious  or  non-contentious  business  may  be  made  by 
the  lord  chancellor  and  other  judges.  By  §  2  of  the  above 
act  common  form  business  is  defined  to  mean  the  obtain- 
ing probate  or  of  administration  where  there  is  no  con- 

T  In  re   Tharp    (Tharp  t.  Macdonald),  U  B.  3  Fro.  Div.  76. 
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tention  as  to  the  right  thereto,  including  the  passing  of 
probates  and  administrations  through  the  Court  of  Pro- 
bate in  contentious  cases  when  the  contest  is  terminated, 
and  all  business  of  a  non-contentious  nature  to  be  taken 
into  the  court  in  matters  of  testacy  and  intestacy,  not 
being  proceedings  in  any  suit,  and  also  the  business  of 
lodging  caveats  against  the  grant  of  probate  or  adminis- 
tration. 

In  accordance  with  the  above  statute  rules  and  orders 
were  promulgated  in  1862  and  1863  and  are  still  in  force 
and  effect,  except  as  they  have  been  changed  from  time 
to  time.  Under  such  rules  a  proceeding  not  included 
under  the  expression  "common  form  business,"  except 
the  issuance  of  caveats,  is  considered  as  contentious  busi- 
ness.* The  Supreme  Court  of  Judicature  Acts  of  1873  and 
1875  made  no  changes  in  the  rules  of  practice  and  pro- 
cedure regarding  non-contentious  business.® 

§  1291.   Distinction  Between  Probate  of  Will  in  Common  Form 
and  in  Solemn  Form. 

The  law  of  England  recognizes  two  forms  of  probate, 
the  common  form  and  the  solemn  form,  or  per  testes}° 
A  will  may  be  proved  in  common  form  only  when  there 
is  no  contest.  Under  the  common  form  the  will  is  ad- 
mitted to  probate  without  citing  any  of  the  parties  inter- 
ested under  the  will,  or  those  who  would  have  succeeded 

8  Rule  3  of  rules  and  orders  for  until  they  shall  be  altered  or  an- 
the  Court  of  Probate  respecting  nulled  by  any  rules  of  the  Su- 
contentious  business.  preme  Court  made  subsequent  to 

9  In  re  Tomlinson,  L.  R.  6  Pro.  the  act.  The  Supreme  Court  for- 
Div.  209.  mulated  rules  in  1883,  but  did  not 

By  the  Judicature  Act  of  1875,  repeal  the  probate  rules  of  1862 

§  18,   the   rules   of  the  Court  of  and  1863. 

Probate   remain   in   force   in   the  lo  Swinb.,  Wills,  pt.  6,  §  14,  pi.  1; 

High  Court  and  Court  of  Appeal  Godolph,  pt.  1,  ch.  20,  §  4. 
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to  the  decedent's  estate  had  he  died  intestate,  to  be  pres- 
ent or  be  given  an  opportunity  to  be  heard.  "Where  the 
will  is  proved  in  common  form,  interested  parties,  not 
having  been  cited  to  appear,  may  at  any  time  thereafter 
compel  the  executor  to  prove  the  will  in  solemn  form, 
and  if  he  shall  fail  so  to  do,  the  probate  will  be  revoked. ^^ 
Thus  the  death  or  disappearance  of  a  witness  may  en- 
danger the  validity  of  the  probate  of  the  will.  But  a  will 
once  proved  in  solemn  form  remains  thereafter  in  effect 
and  binding  upon  all  persons  who  are  parties  to  the  pro- 
ceedings.^^ Exceptions  to  this  rule  are  where  the  execu- 
tor procures  the  admission  of  the  will  to  probate  in 
solemn  form  through^  fraud  ;^^  and  where  a  later  will  is 
subsequently  discovered.  The  fact  that  a  next  of  kin 
acquiesced  in  the  probating  of  the  will  in  common  rform 
does  not  preclude  him  from  thereafter  compelling  the 
executor  to  prove  the  will  in  solemn  form.^*  Those  bound 
by  the  proving  of  a  will  in  solemn  form  include  not  only 
persons  parties  to  the  suit,  but  all  who  are  cited  to 
appear,  whether'  they  do  so  or  not.*^ 

By  §  61  of  the  Court  of  Probate  Act,  1857,  statute  of 
20  &  21  Victoria,  ch.  77,  where  proceedings  are  taken  for 
proving  a  will  in  solemn  form,  or  for  revoking  the  pro- 
bate of  a  will  on  the  ground  of  the  invalidity  thereof,  or 
where  in  any  other  contentious  cause  or  matter  under  the 
act  the  validity  of  a  will  is  disputed,  unless  in  the  several 
causes  aforesaid  the  will  affects  only  personal  estate,  the 

11  Hofeman  v.  Norris,  2  Phillim.  Pro.  Div.  70;  Birch  v.  Birch,  (1902) 
230,  n.;    Merry  weather  v.  Turner,      P.  130. 

3  Curt.  802,  817.  14  Williams  Exrs.,  (3d  Am.  ed.) 

12  Wytcherley  v.  Andrews,  L.  R.  **282,  283;  Bacon's  Abr.,  tit.  Exrs. 
2  P.  &  D.  327;  Young  v.  Holloway,      &  Admrs.,  E,  8. 

(1895)  P.  87.  18  Wytcherley  v.  Andrews,  L.  R. 

13  Priestman  v.  Thomas,  L.  R.  9      2  P.  &  D.  327,  328. 
lU  Com.  on  Wills— 11 
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heir  at  law,  devisees  and  other  persons  having  or  pre- 
tending interest  in  the  real  estate  affected  by  the  will 
shall,  subject  to  the  provisions  of  the  act,  and  to  the  rules 
and  orders  under  the  act,  be  cited  to  see  proceedings,  or 
otherwise  summoned  in  like  manner  as  to  the  next  of  kin 
or  others  having  or  pretending  interest  in  the  personal 
estate  affected  by  a  will  should  be  cited  or  summoned,  and 
may  be  permitted  to  become  parties,  or  intervene  for 
their  respective  interests  in  such  real  estate,  subject  to 
such  rules  and  orders,  and  to  the  discretion  of  the  court. 
Section  62  of  said  act  above  mentioned  provides  that 
where  probate  of  a  will  is  granted  after  proof  in  solemn 
form  or  where  the  validity  of  a  will  is  otherwise  declared 
by  decree  or  order  in  such  a  contentious  cause  or  matter 
as  aforesaid,  the  probate,  decree  or  order  shall  respec- 
tively inure  to  the  benefit  of  all  persons  interested  in  the 
real  estate  affected  by  such  will,  and  the  probate  copy  of 
such  will,  or  the  letters  of  administration  with  such  will 
annexed, -shall  in  all  courts  and  in  aU  proceedings  affect- 
ing the  real  estate,  except  proceedings  by  way  of  appeal 
or  for  the  revocation  of  such  probate  or  administration, 
be  received  as  conclusive  evidence  of  the  validity  and 
contents  of  such  will  in  like  manner  as  a  probate  is  re- 
ceived in  evidence  in  matters  relating  to  personal  estate. 
If  the  will  is  decreed  invalid  it  shall  not  be  admitted  in 
evidence  in  any  action  involving  the  real  estate,  and  such 
decree  or  order  shall  inure  for  the  benefit  of  the  heir  at 
law  or  other  person  against  whose  interest  in  the  real 
estate  such  will  might  operate. 

§  1292.   Proof  of  Will  in  Oommon  Form  in  England. 

To  prove  a  will  in  common  form,  application  must  be 
made  by  the  one  designated  in  the  testator's  will  as  the 
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executor.  If  several  are  named,  the  will  may  be  proved 
by  any  one  of  them  without  notice  to  the  others,  but  such 
others  may  subsequently  apply  for  letters.  Application 
may  be  made  either  in  person  or  through  a  solicitor.  The 
executor  applying  for  admission  of  the  will  to  probate 
must  present  and  file  his  affidavit  duly  sworn  to  in  which 
is  stated  his  correct  name,  address  and  occupation,  identi- 
fying him  as  the  one  named  in  the  will,  the  name,  address 
and  description  of  the  testator,  the  date  of  his  death,  the 
testator 's  domicile  and  the  value  of  his  estate.  If  the  will 
contains  no  attestation  clause  or  if  such  clause  be  incom- 
plete, it  is  necessary  to  produce  the  affidavit  of  at  least 
one  of  the  subscribing  witnesses,  if  possible  to  do  so,  to 
prove  that  the  formalities  of  execution  required  by  the 
statute  were  fully  complied  with.  If  the  subscribing  wit- 
nesses are  dead  or  can  not  be  reached,  an  affidavit  of  other 
persons  may  be  filed  proving  the  handwriting  of  the 
testator  and  the  subscribing  witnesses  and  stating  any 
oircumstances  tending  to  show  due  execution.  Inter- 
lineations, alterations,  erasures  and  obliterations  are 
invalid  unless  shown  to  have  been  made  prior  to  the 
execution  of  the  will  or  validated  by  a  subsequent  re- 
execution.  Probate  must  not  issue  earlier  than  the  eighth 
day  after  the  death  of  the  testator  except  by  direction 
of  the  judge  or  order  of  two  of  the  registrars  of  the  prin- 
cipal registry;  and  if  probate  be  not  applied  for  within 
three  years  after  the  testator's  death  a  satisfactory  rea- 
son for  such  delay  must  be  certified  to  the  registrars.^* 
By  the  Court  of  Probate  Act,  1857,  statute  of  20  &  21 

16  Swlnb.,  Wills,  pt.  6,  §  14,  pi.  2;  Non-contentious  business   rules 

Godolph,   pt.   1,  ch.   20,   §4;   Will-  under    provisions    of    statutes    of 

iams  Exrs.,   (3d  Am.  ed.)    §§  280,  20  &  21  Victoria,  ch.  77,  and  21  & 

281.  22  Victoria,  ch.  95. 
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Victoria,  ch.  77,  §  46,  the  probate  of  wills  or  letters  of 
administration  may,  upon  application  for  that  purpose 
to  the  district  registry,  be  granted  in  common  form  by  the 
district  registrar  in  the  name  of  the  Court  of  Probate  an<] 
under  the  seal  appointed  to  be  used  in  such  district  reg- 
istry, if  it  shall  appear  by  affidavit  of  the  person  or  some 
or  one  of  the  persons  applying  for  the  same  that  the  tes- 
tator or  intestate,  as  the  case  may  be,  at  the  time  of  his 
death  had  a  fixed  place  of  abode  within  the  district  in 
which  the  application  is  made,  such  place  of  abode  being 
stated  in  the  affidavit,  and  such  probate  or  letters  of 
administration  shall  have  effect  over  the  personal  estate 
of  the  deceased  in  all  parts  of  England  accordingly.^^ 

By  §  47  of  the  above  act,  such  affidavit  shall  be  conclu- 
sive for  the  purpose  of  authorizing  the  grant,  by  the  dis- 
trict registrar,  of  probate  or  administration ;  and  no  such 
grant  or  probate  or  administration  shall  be  liable  to  be 
recalled,  revoked,  or  otherwise  impeached,  by  reason  that 
the  testator  or  intestate  had  no  fixed  place  of  abode  within 
the  district  at  the  time  of  his  death;  and  every  probate 
and  administration  granted  by  any  such  district  registrar 
shall  eventually  discharge  and  protect  all  persons  paying 
to  or  dealing  with  any  executor  or  administrator  there- 
under, notwithstanding  the  want  or  defect  in  such  affida- 
vit as  is  required.  But  by  §  48  of  said  act,  the  district 
registrar  shall  not  grant  probate  or  administration  in 
any  case  in  which  there  is  contention  as  to  the  grant  until 
such  contention  is  terminated  or  disposed  by  decree  or 
otherwise,  or  in  which  it  otherwise  appears  to  him  that 
probate  ought  not  to  be  granted  in  common  form. 

17  Administration  now  covers  realty  as  well  as  personalty,  see  §  1288. 


MANNER  OF  PROVING  WILLS.  1995 

§  1293.   Who  May  Demand  Proof  of  Will  in  Solemn  Form. 

Any  person  ^entitled  to  a  share  in  the  real  or  personal 
estate  of  the  decedent  had  he  died  intestate,  or  the  repre- 
sentative of  any  such  person,  may  require  that  the  proof 
of  the  testator's  will  be  made  in  solemn  form,  and  this 
applies  to  proof  in  the  first  instance  or  after  proof  of  such 
will  in  common  form.  This  same  right  is  vested  in  the 
executors,  devisees  and  legatees  under  another  will  or 
codicil  of  the  decedent,  and  their  representatives,  if  their 
interests  under  such  a  will  are  adverse  to  the  will  in  ques- 
tion. A  creditor,  however,  has  no  interest  which  will  allow 
him  as  such  to  demand  that  the  will  be  proved  in  solemn 
form.^*  The  one  named  as  executor  or  the  one  entitled  to 
letters  of  administration  with  the  will  annexed  may  if  he 
so  desires  prove  the  will  in  solemn  form.  This  is  advis- 
able since,  should  the  probate  in  conmion  form  be  there- 
after revoked,  the  executor  under  §  77  of  the  Court  of 
Probate  Act,  1857,  is  protected  only  in  payments  made  by 
him  whichthe  person  to  whom  probate  or  administration 
shall  be  afterwards  granted  might  have  lawfully  made.^® 

§  1294.    Procedure  for  Proof  of  Will  in  Solemn  Form  Upon  Ini- 
tiative of  Executor. 

The  proving  of  a  will  in  solemn  form  may  be  occasioned 
in  various  ways.  The  executor,  or  the  one  entitled  to  let- 
ters of  administration  with  the  will  annexed  in  case  there 
be  no  executor  named  in  the  will  or  one  able  or  willing 
to  act,  may  institute  such  proceedings  of  his  own  initia- 
tive before  any  proof  of  the  will  has  been  had.  To  do  so 

isMenzies  v.  Pulbrook,  2  Curt.  mon  form  and  thereafter  revoked 

845.  held  not  recoverable  from  the  one 

19  Payment  of  a  charitable  be-  to  whom  It  was  paid. — Fitzpatrick 

quest  under  a  will  proved  in  com-  v.  McGlone,  (1897)  2  Ir.  R.  542.. 
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he  has  a  writ  of  summons  issued  in  which  all  persons  who 
would  be  entitled  to  share  in  the  decedent's  estate  had  he 
died  intestate,  and  executors  and  beneficiaries  under  any 
former  will,  are  made  defendants,  or  some  may  be  made 
defendants  and  others  be  cited  to  see  the  proceedings. 
Those  cited  to  appear  may  take  part  either  in  favor  of  or 
against  the  plaintiff,  or  they  may  not  appear.^"  In  all 
events  they  are  bound  by  the  decree  except  where  the 
action  is  determined  merely  by  reason  of  an  agreement 
between  the  parties  in  which  those  cited  do  not  concur.^^ 
An  executor,  although  he  may  theretofore  have  proved 
the  will  in  common  form,  may  of  his  own  volition  lodge 
the  probate  in  the  registry,^*  ^nd  then  proceed  to  prove 
the  will  in  solemn  form.  The  proceedings  are  then  the 
same  as  where  the  executor  in  the  first  instance  proves 
the  will  ip  such  manner.  However,  an  executor  who  has 
proved  the  will  in  common  form  can  not  thereafter  of  his 
own  initiative  seek  to  revoke  such  probate,  he  having  no 
interest  as  such  executor  which  entitles  him  to  institute 
such  proceedings.^* 

§  1295.   Procedure  for  Proof  of  Will  in  Solemn  Form  Upon  Suit 
by  Interested  Party. 

The  executor  named  in  the  will,  or  the  one  entitled  to 

letters  of  administration  where  no  executor  has  been 

20  Kennaway  V.  Kennaway,  Li.  R.      Place,    (1896)    P.    214;    Salter   v. 
1  Pro.  Div.  148.  Salter,  (1896)  P.  291. 

under  the  Supreme  Court  of  Ju-  ^'  Jewell  y.  Weeks,   2  Philllm. 

224;  Ratcliffe  v.  Barnes,  2  Sw.  & 


dicature  Act,  1873,  statute  of  36  & 
37  Victoria,  cli..66,  actions  in  the 
prohate    division    are    no    longer 


Tr.  486;  Wytcherley  v.  Andrews, 
L.  R.  2  P.  &  B.  327,  329;  Young 
V.  HoUoway,  (1895)  P.  87;  Ritchie 

commenced   hy   citation,    but   are      ^  Malcolm,  (1902)  2  Ir.  R.  403. 

commenced  by  a  writ  or  in  other         22  in  re  Riley    (1896)  P  9 

manner  as  may  be  prescribed  by  23  In    re   Chamberlain,   L.   R.   1 

the  rules  of  the  court. — Moran  v.      P.  &  D.  316, 
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named  or  none  is  competent  or  willing  to  act,  may  be 
notified  by  any  one  entitled  to  succeed  to  a  share  in  the 
estate  of  the  decedent  had  he  died  intestate  or  whose 
interests  are  otherwise  adversely  affected  by  the  will,  to 
prove  the  will  in  solemn  form.  If  no  probate  in  common 
form  has  theretofore  been  had,  this  notice  is  given  by  the 
entry  in  the  registry  of  a  caveat  to  prevent  probate  or 
administration  being  granted  unless  the  person  entering 
the  caveat  be  notified.  The  person  making  application  for 
probate  must  warn  the  caveator  and  disclose  his  name 
and  interest  in  the  estate ;  and  the  caveator  in  his  reply 
to  the  warning  makes  the  same  disclosures.^*-  The  one 
proposing  the  will  thereupon  has  a  writ  of  summons 
issued,  in  which  the  objecting  parties  are  made  defen- 
dants. All  interested  parties  are  cited  to  see  the  proceed- 
ings, issues  are  formed  and  the  action  is  set  for  trial. 
Witnesses  on  all  sides  may  be  examined,  cross-examined 
and  re-examined.  The  jury  returns  its  verdict,  and  the 
court  decrees  either  for  or  against  the  will.^^ 

Although  the  will  has  once  been  proved  in  common 
form,  any  interested  party  may  at  any  time  thereafter 
cite  the  executor  or  the  administrator  with  the  Avill  an- 
nexed to  bring  the  matter  into  court  in  order  that  such 
probate  may  be  revoked.  The  objecting  party  files  a 
caveat  in  the  registry  and  causes  a  citation  to  be  issued 
against  the  executor  or  administrator  to  bring  the  pro- 
bate into  court.   Summons  is  issued  against  the  executor 

24  See  statute  of  20  &  21  Vict,  &  21  Vict,  ch.  77,  provides  for 
ch.  77,  §  53,  and  niles  regarding  the  examination  of  witnesses  be- 
contentious  business  and  non-  fore  the  judge  in  open  court  and 
contentious  business  under  au-  for  the  examination,  and  oross- 
thority  of  said  statute.  examination   of   parties    and    wlt- 

25  Section  31  of  the  Court  of  nesses  in  all  contentious  matters. 
Probate  Act,  1857,  statute  of  20 
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or  administrator  as  defendant,  based  upon  a  verified 
affidavit  of  the  plaintiff  setting  forth  his  claim  and  also 
the_  names  and  interests  of  parties  who  should  be  cited  to 
see  the  proceedings.  The  claim  of  the  plaintiff  may  be 
that  the  will  be  proved  in  solemn  form,  for  revocation  of 
the  former  probate  in  common  form,  for  the  probate  of  a 
subsequent  will  and  the  revoking,  of  the  former  probate, 
or  for  the  grant  of  administration  to  a  person  claiming 
to  be  entitled  thereto.  Summons  is  served  and  proceed- 
ings are  then  had  as  where  the  executor  is  cited  to  prove 
the  will  in  solemn  form  in  the  first  instance.^® 

§  1296.   American  Practice  as  to  Proving  Will. 

The  English  practice  of  proving  a  will  in  common  form, 
without  citation  to  interested  parties,  is  recognized  in 
some  jurisdictions  in  the  United  States.^^  It  can  not  be 
said,  however,  that  there  is  any  general  rule  in  the 
United  States  regarding  the  proving  of  wills.  It  is  cus- 
tomary when  a  will  is  offered  for  probate,  that  notice  be 
given  to  interested  parties.  This  notice  is  commonly  re- 
quired to  be  published  for  a  specified  time  in  some  local 
newspaper  of  general  circulation  in  the  district  where  the 

26  See  citations,  preceding  note,  heard  the  court  either  allows  or 
A  will  to  be  proved  in  solemn  rejects  the  instrument. — ^Williams 
form  requires  that  all  persons  who  Exrs.,  (3d  Am.  ed.)  *281;  Bacon's 
would  be  interested  in  the  estate  Abr.,  tit.  Exrs.  &  Admrs.,  E,  8. 
of  a  decedent  had  he  died  intes-  27  Hooks  v.  Brown,  125  Ga.  122, 
tate,  such  as  his  widow  and  next  53  S.  E.  583;  Martin  v.  Perkins, 
of  kin,  must  be  cited  to  be  present  56  Miss.  204;  Teckenbrock  v.  Me- 
at the  time  the  will  is  presented  Laughlin,  209  Mo.  533,  108  S.  W. 
for  admission  to  probate.  Wit-  46;  Knight  v.  Hollings,  73  N.  H. 
nesses  may  be  called,  sworn  and  495,  63  Ath  38;  Holt  v.  Ziglar,  163 
examined  upon  all  matters  put  N.  C.  390,  79  S.  E.  805;  Kinard  v. 
forth  either  by  the  party  calling  Riddlehoover,  3  Rich.  L.  (S.  C.) 
them  or  by  the  other  side,  and  258. 
after  all  proofs  have  been  fully 
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petition  for  probate  is  filed,  such  as  once  a  week  for  three 
consecutive  weeks,  the  last  publication  to  be  at  least  ten 
days  prior  to  the  hearing.  If  there  be  no  such  newspaper, 
then  notice  is  given  by  posting  in  three  of  the  most  public 
places  for  a  designated  period.  Sometimes  notice  is 
required  to  be  given  to  the  heirs  of  the  testator  resident 
in  the  state,  at  their  places  of  residence  if  known  to  the 
petitioner,  or  at  their  last  known  address.  Such  notice 
may  be  given  by  mail,  it  being  deposited  in  the  United 
States  postoffice  with  postage  prepaid,  some  designated 
period  prior  to  the  hearing.  The  same  notice  must  be 
similarly  served  upon  all  persons  named  in  the  will  as 
executors  unless  they  be  petitioners  for  its  probate. 
If  the  residence  of  some  of  the  heirs  is  unknown,  then 
notice  should  be  directed  to  them  at  the  postoffice  of  the 
place  where  the  proceedings  are  to  be  held.  Personal 
service  will  naturally  dispense  with  such  service  of  notice 
by  mail.^* 

It  is  held  that  the  proceeding  relative  to  the  probute  of 
a  will  is  essentially  one  in  rem  and  therefore  constructive 
notice  by  publication  or  posting  is  notice  to  the  world.''" 
It  is  the  duty  of  the  court  at  the  hearing  of  the  petition 
for  the  admission  of  the  will  to  probate  to  satisfy  itself 
that  the  statutory  requirements  as  to  notice  have  been 
fully  complied  with,  but  if  the  record  is  silent  on  the  sub- 
ject, the  presumption  is  that  everything  was  done  requi- 
site to  sustain  jurisdiction,  and  in  the  absence  of  a  show- 
ing of  fraud,  the  presumption  is  conclusive.^" 

28  See  Cal.  Code  Civ.  Pro.,  3o  Estate  of  Twombley,  120  Cal. 
§§  1303,  1304.  350,  52  Pac.  815. 

29  Estate  of  Davis,  136  Cal.  590, 
595,  69  Pac.  412. 
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§1297.   The  Same  Subject:  How  Interested  Parties  May  Con- 
test WilL 

Interested  parties  may  appear  and  file  their  objections 
to  the  will  when  it  is  first  offered  for  probate  and  the  will 
is  not  admitted  until  after  such  issues  have  been  deter- 
mined. It  is,  however,  often  provided  that  where  a  will 
has  been  admitted  to  probate  without  contest,  any  inter- 
ested party  may  thereafter  within  a  specified  time  contest 
the  probate  and  the  validity  of  the  will  by  filing  in  the 
court  wherein  the  probate  was  granted  his  written  peti- 
tion setting  forth  his  allegations  against  the  validity  of 
the  will  or  the  sufficiency  of  the  proof,  and  praying  that 
the  probate  be  revoked.  Thereupon  citations  are  issued 
to  the  executor  or  administrator  with  the  will  annexed, 
to  all  legatees  and  devisees  mentioned  in  the  will,  and  to 
all  the  heirs  at  law  or  next  of  kin  of  the  decedent  residing 
in  the  state  or  to  their  guardians  if  they  be  minors,  or  to 
the  personal  representatives  if  they  be  dead.  Issues  are 
framed  and  the  matter  is  tried  by  jury,  the  same  as  in 
a  contest  prior  to  the  admission  of  the  will  to  probate.*^ 

"Where  the  probate  of  a  will  is  allowed  upon  the  testi- 
mony of  the  subscribing  witnesses  without  requiring  the 
next  of  kin  or  interested  parties  to  be  cited,  it  is  analogous 
to  the  probate  in  England  in  common  form.  Where  the 
statute  allows  the  validity  of  the  will  to  be  thereafter  con- 
tested, it  is  analogous  to  probate  in  solemn  form.  The 
only  issue  involved  in  a  will  contest  is  the  validity  of  the 
will,  not  its  construction.*^ 

SI  See  Cal.  Code  Civ.  Pro.,  340,  385,  386,  28  L.  Ed.  1015,  5  Sup. 
|§  1327-1330.  Ct.  652;  Medlll  v.  Snyder,  71  Kan. 

S2McArthur  v.  Scott,  113  U.  S.      590,  81  Pao.  216. 
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§  1298.   Jurisdiction  in  Matters  of  Probate. 

In  the  United  States  all  proceedings  regarding  the  pro- 
bate of  wills  and  administration  of  estates  of  decedents 
are  largely  statutory.^*  Petitions  for  letters  testamentary 
or  of  administration  are  distinct  from  actions  at  law  or 
suits  in  equity.®*  If  the  probate  court  has  no  jurisdiction 
of  the  subject  matter  the  higher  courts  have  no  jurisdic- 
tion on  appfeal ;  and  a  decree  rendered  without  jurisdiction 
of  the  person  or  of  the  subject  matter  is  void.®®  Jurisdic- 
tion of  the  person  may  be  waived,  but  jurisdiction  of  the 
subject  matter  can  not  be.  Such  jurisdiction  comprises 
not  only  the  power  to  hear  and  determine,  but  the  power 
to  render  the  particular  decree  in  the  particular  case.®® 
But  after  jurisdiction  of  the  probate  court  is  once  estab- 
lished, the  rule  is  that  every  intendment  is  in  its  favor 
the  same  as  with  courts  of  general  jurisdiction.®''  Even 
though  the  record  does  not  disclose  the  manner  in  which 
jurisdiction  was  acquired,  it  will  be  presumed  that  juris- 
diction existed.®*  Courts  exercising  probate  jurisdiction 
may  be  inferior  courts,  but  their  decrees  are  entitled  to 
the  same  recognition  as  courts  of  record  in  so  far  as  mat- 
ters of  probate  and  administration  are  concerned.®^ 

33  Smith  V.  Westerfield,  88  Cal.  86  Watkins'  Land  Mortgage  Co. 
374,  378,  26  Pac.  206;  Estate  of  v.  Tftullen,  8  Kan.  App.  705,  54  Pao. 
Strong,  119  Cal.  663,  665,  51  Pac.      921. 

1078;  Ethell  v.  Nichols,  1  Ida.  741.  37  Lucas   y.   Todd,   28   Cal.   182. 

-  ,,„  .  185;  Glendenning  v.  McNutt,  1  Ida. 

^""^''^^-  592,594. 

34  Estate  of  Scott,  15  Cal.  220,  ^^^^^^  ^_   j^^jj^^   3^   ^^^    3g^_ 

222;   Lucich  v.  Medin,  3  Nev.  93,  ^g^^  94  ^^_  d^^^  743. 

99,  93  Am.  Dec.  376.              -  39  Gager    v.     Henry,     5     Sawy. 

35  Estate  of  Glenn,  153  Cal.  77,  (U.  S.)  237,  Fed.  Cas.  No.  5172; 
94  Pac.  230;  Stewart  v.  Lohr,  1  Dewey  v.  Schreiber  Imp.  Co.,  12 
Wash.  341,  22  Am.  St  Rep.  150,  Ida.  280,  85  Pao.  921;  Higgins  v. 
25  Pac.  457.  Reed,   48   Kan.  272,  29   Pac.   389; 
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§  1299.    Courts  of  Probate  Have  Limited  Powers. 

It  may  be  said  as  a  general  rule  that  a  court  exercising 
probate  jurisdiction  has  only  such  powers  as  are  granted 
to  it  by  statute,  and  generally  with  reference  to  the  proof 
of  a  will,  the  limit  of  the  court's  authority  is  to  determine 
whether  or  not  the  will  should  be  admitted  and  to  whom 
letters  testamentary  or  of  administration  with  the  will 
annexed  should  issue.  For  instance  the  superior  court  of 
California  is  a  court  of  general  jurisdiction  and  the  same 
judge  of  such  court  may  sit  in  matters  of  law,  equity  or 
probate ;  however,  while  sitting  in  probate  he  may  exer- 
cise only  probate  jurisdiction  which  is  purely  statutory.*" 
Being  a  superior  court  it  has  power  to  hear  and  determine 
all  questions  of  law  and  fact  ancillary  to  a  proper  judg- 
ment of  all  matters  before  it;*^  but  this  does  not  give  the 
probate  court  power  to  determine  disputes  between  heirs 
and  representatives  of  the  deceased  and  third  prsons.*^ 
The  trial  of  title  to  property  in  dispute  between  repre- 
sentatives of  the  estate  and  strangers  is  beyond  the  juris- 
diction of  the  probate  court  ;*^  nor  has  such  court  the 

Stearns  v.  Wright,  51  N.  H.  600;  63;  Estate  of  Singleton,  26  Nev. 
Monastes  v.  Catlin,  6  Ore.  119,  122.  106,  64  Pac.  513 ;  Estate  of  Bo- 
40  Estate  of  Strong,  119  Cal.  663,  lander;  38  Ore.  490,  63  Pac.  689; 
666,  51  Pac.  1078;  Estate  of  Davis,  Estate  of  Gorkow,  28  Wash.  65, 
136  Cal.  590,  69  Pac.  412.  ^^  ^^.c.  174. 

43Falke  v.  Terry,   32   Colo.   85, 


41  Estate  of  Burton,  93  Cal.  459, 
463,  29  Pac.  36.  See,  also,  Perea 
V.  Barela,  6  N.  M.  239,  27  Pac.  507. 


75    Pac.    425;    In   re   Wolford,    10 

Kan.  App.  283,  62  Pac.  731;   Gjer- 

stadengen  v.  Van  Duzen,  7  N.  D. 

42  Theller  v.  Such,  57  Cal.  447,      612,  66  Am.  St.  Rep.  679,  76  N.  W. 

**^-  233;   Estate  of  Bolander,  38  Ore. 

To  the  same  effect,  see  Caron      490,  63  Pac.  689;  Stewart  v.  Lohr, 

V.   Old  Reliable   Gold   M.   Co.,   12      1  Wash.  341,  22  Am.  St.  Rep.  150, 

N.  M.  211,  6  Ann.  Gas.  874,  78  Pac.      25  Pac.  457. 
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power  to  enforce  a  trust,  that  being  within  the  domain  of 
equity.** 

§  1300.    Upon  What  Jurisdiction  Depends:  Foreign  Wills. 

The  jurisdiction  of  a  particular  court  in  matters  of 
probate  or  administration  depends  first  upon  the  death 
of  the  party  whose  estate  is  to  be  administered,^'  and 
second  upon  the  domicile  of  the  decedent  and  the  situs  of 
his  property.*®  In  all  petitions  for  letters  testamentary 
or  of  administration,  the  jurisdictional  facts  must  be 
shown.*''  Some  jurisdictions  make  the  residence  of  the 
decedent  at  the  time  of  his  death,  rather  than  the  situa- 
tion of  his  estate,  the  test  of  jurisdiction.*^  The  English 
rule,  however,  is  that  jurisdiction  depends  upon  the  fact 
that  there  is  property  of  the  decedent  within  the  jurisdic- 
tion of  the  court  which  requires  administration.*"  Thus 
if  a  will  disposes  only  of  property  situated  without  the 
realm,  it  is  not  entitled  to  probate  in  England.^"    But  the 

44  Haverstick  v.  Trudel,  51  Cal.  a  particular  county  has  no  juris- 
431,  434.  diction  to  appoint  an  administrator 

45  See  §  1186.  of  the  estate  of  a  deceased  resi- 

46  See  §  1185.  dent  of  that  state,  or  to  prove  his 

47  Haynes  v.  Meeks,  10  Cal.  110,  will  or  appoint  an  executor  thereof 
118,  70  Am.  Dec.  703;  Estate  of  unless  the  deceased  was,  at  the 
Harlan,  24  Cal.  182,  189,  85  time  of  his  death,  a  resident  of 
Am.  Dec.  58.  such  particular  county. — Ewing  v. 

48  Holmes  v.  Oregon  &  C.  R.  R.  Mallison,  65  Kan.  484,  93  Am.  St. 
Co.,   7   Sawy.   (U.   S.)   380,  9  Fed.  Rep.  299,  70  Pac.  369. 

229;  Estate  of  Harlan,  24  Cal.  182,  49  In  re  Tucker,  3  Sw.  &  Tr.  585; 

189,    85    Am.    Dec    58;    Estate    of  In  re  Butson,  L.  R.  9  Ir.  21;  Evans 

Griffith,  84  Cal.   107,  110,  23  Pac.  v.  Burrell,  4  Sw.  &  Tr.  185. 

528,  24  Pac.  381;  Estate  of  Latour,  50  In  re  Coode,  L.  R.  1  P.  &  D. 

140    Cal.    414,    425,   73    Pac.    1070,  449. 

74  Pac.  441;  Ewing  v.  Mallison,  65  In  the  state  of  Washington  the 

Kan.  484,  93  Am.  St.  Rep.  299,  70  probate  court  has  jurisdiction  to 

Pac.  369.  grant  administration  upon  a  dece- 

In  Kansas  the  probate  court  of  dent's   estate,   although  the  only 
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courts  of  England  assume  jurisdiction  to  administer 
estates  situated  witHn  the  realm  although  their  decedent 
owners  died  domiciled  abroad.  The  courts  will  recognize 
the  controlling  force  of  the  law  of  the  domicile  of  the 
decedent  with  respect  to  the  granting  of  probate  or 
administration  of  his  estate  and  in  matters  connected 
therewith,  but  the  courts  of  the  domicile  are  not  extended 
exclusive  jurisdiction  so  as  to  prevent  original  jurisdic- 
tion being  assumed  by  the  courts  of  England.^^  A  similar 
rule  prevails  in  some  jurisdictions  in  the  United  States.^^* 
Where  a  foreign  will  is  offered  for  probate  the  questions 
arise  as  to  the  sufficiency  of  the  proof  of  the  foreign  pro- 
bate and  as  to  the  residence  or  domicile  of  the  decedent. 
But  although  one  state  may  have  jurisdiction  by  reason 
of  the  domicile  of  the  testator,  yet  it  does  not  follow  that 
the  courts  of  another  state  wherein  property  of  the  dece- 
dent is  situated  will  admit  such  foreign  wiU  to  probate 
for  the  purpose  of  ancillary  administration.  It  will  not, 
,  however,  reject  it,  but  wiU  admit  it  to  original  probate,  if 
warranted  by  the  facts.®^ 

In  many  jurisdictions  in  the  United  States  the  statutes 
prescribe  the  manner  in  which  a  will  admitted  to  probate 
in  a  foreign  jurisdiction  may  be  locally  received.    Under 

property    within    the    jurisdiction  6ia  Gordon's  Case,  50  N.  J.  Eq. 

belonging    to   the    decedent    con-  397,  26  Atl.   2fi8;    Knight  v.   Hol- 

sists  of  real  estate,  and  there  are  lings,   73   N.   H.  495,   63   Atl.   38; 

no    creditors,    and    the    estate   is  Estate  of  Clayson,  26  Wash.  253, 

being     administered     in    another  66  Pac.  410. 

state.— Hanford  v.  Davies,  1  Wash.  52  Estate  of  Clark,  148  Cal.  108, 

476,  25  Pac.  329.  114^  II3  ^m.  St.  Rep.  197,  7  Ann. 

61  Ewing   V.    Orr-Ewing,    L.    R.  Cas.  306,  1  L.  R.  A.   (N.  S.)   996, 

10  App.  Cas.  453,  502;   Enohin  v.  82  Pac.  760. 

Wylie,  10  H.  L.  Cas.  1,  19.  see,  also.  Knight  v.  HoUings,  73 

See  §  279.  N,  H.  495.  63  AU.  38. 
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such  statutes  probate  generally  may  be  had  by  filing  certi- 
fied copies  of  the  will  and  of  the  probate  proceedings.^^ 

Where  two  courts  of  one  state  of  co-equal  authority  are 
equally  entitled  to  assume  jurisdiction  of  the  estate  of  a 
decedent,  the  court  in  which  application  is  first  made  is 
the  one  in  which  exclusive  jurisdiction  should  vest.^^* 

§  1301.   How  a  Will  Is  Proved :  Mental  Capacity. 

A  ^¥ill  must  be  offered  for  probate  according  to  the 
statutory  requirements  of  the  jurisdiction  wherein  such 
offer  is  made,  and  such  notice  must  be  given  as  the  law 
and  rules  of  jurisdiction  and  the  court  require.  The 
application  for  probate  should  state  the  jurisdictional 
facts.  At  the  hearing  the  first  points  to  be  established 
are  the  death  of  the  testator  and  the  court's  jurisdiction. 
If  the  will  is  not  contested,  the  evidence  is  mainly  directed 
to  the  proof  of  due  execution.  It  must  be  shown,  of 
course,  that  the  decedent  was,  at  the  time  of  the  execution 
of  the  will,  of  sufficient  age  and  mental  capacity  to  make 
the  same.  Testamentary  capacity  is  a  question  of  fact;"^ 
but  in  the  absence  of  evidence  to  the  contrary,  all  persons 
are  presumed  to  be  of  sound  mind.^^  Generally  the  pro- 
ponent of  the  will  establishes  a  prima  facie  case  by  slight 
evidence  of  mental  capacity,  although  some  authorities 
hold  that  the  presumption  that  all  persons  are  of  sound 
mind  is  sufficient  as  evidence  on  this  point.^®    However,  if 

53  See  §  281.  149  Cal.  98,  117  Am.  St.  Rep.  119, 

For  reference  to  statutes  on  this  84  Pac.   767;    Ewing  v.   Mallison,  • 

subject,  see  Synopses  of  Statutes,  65  Kan.  484,  93  Am.  St.  Rep.  299, 

Appendix  Pt.  One,  this  volume.  70  Pac.  369. 

As   to  ancillary  administration,  54  As  to  mental  capacity  neces- 

see  §  282.  sary   to   make   a  valid   will,   see 

As  to  what  law  governs  in  cases  §§  326-355. 

of  conflict,  see  §§  265-296.  55  See  §  396. 

63aDungan   v.    Superior   Court,  56  See  §§399,  400. 


2006  COMMENTARIES    ON    THE    LAW   OF    WILLS. 

there  are  suspicious  circumstances,  as  where  the  language 
of  the  will  is  irrational  or  the  dispositions  made  are  dis- 
proportionate to  the  testator 's  estate,  evidence  should  be 
introduced  to  explain  the  language  or  remove  the  suspi- 
cion.'^ 

§1302.   The  Same  Subject:  Due  Execution.   Value  of  Attesta- 
tion Clause. 

The  main  question  to  which  the  attention  of  the  court 
is  directed  is  whether  or  not  the  will  has  been  duly  exe- 
cuted, the  construction  of  its  terms  .or  the  validity  of  the 
dispositions  made  is  not  at  this  time  in  question.  The 
formalities  of  execution  are  proved  by  the  surviving  wit- 
nesses, one  alone  being  sufficient  for  that  purpose.^*  If 
the  will  contains  a  full  attestation  clause  showing  strict 
compliance  with  all  statutory  formalities,  it  is  in  itself 
prima  facie  evidence  of  the  facts  therein  recited  and  will 
overcome  a  want  of  evidence  because  of  the  failure  of  the 
subscribing  witnesses  to  remember  the  facts.^^  The  attes- 
tation clause,  however,  is  not  conclusive  evidence,  since 
facts  contrary  to  its  recitals  may  be  shown.®"  A  full  attes- 
tation clause  is  of  extreme  value  when  the  subscribing 

57  See  §  397.  have  been  treated  in  Vol.  I  of  this 

58  Although  the  statute  may  re-      work. 

quire  that  a  will  be  subscribed  by         ^^  •*"  Signature  of  testator,  see 

§§  404-442. 


two  or  more  witnesses,  it  does  not 
mean  that  due  execution  of  the 
will  can  not  be  proved  by  but  one 
of  such  witnesses. — Bruce  v.  Shu- 
ler,  108  Va.  670,  15  Ann.  Cas.  887, 
35   L.  R.  A.   (N.  S.)   686,  62  S.  E.      ^^^^ ^''^  publication  of  will,   see 


As  to  the  number  and  character 
of  witnesses  required  for  the  ex- 
ecution of  wills,  see  §§  443-467. 

As  to  acknowledgment  of  signa- 


973. 


§§  468-483. 
As  to  attestation  and  subscrip- 
59  See  §  507.  y^^j^  ^^y  ^'jtnesses,  see  §§  484-513. 

The    formalities    of    execution         60  See  §  508. 
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witnesses  are  dead  or  beyond  the  jurisdiction  so  that  their 
evidence  can  not  be  prodnced.^^ 

In  the  absence  'of  a  statutory  requirement,  an  attesta- 
tion clause  is  not  necessary  to  the  validity  of  a  will,**^ 
and  a  defective  attestation  clause  will  not  invalidate  a  will 
if  due  execution  can  be  otherwise  satisfactorily  estab- 
lished.''^ Where  there  is  no  attestation  clause  and  the 
witnesses  to  a  will  have  no  recollection  of  any  of  the  facts 
surrounding  its  execution,  but  the  signatures  of  the  testa- 
tor and  of  the  subscribing  witnesses  are  admitted  or  fully 
identified,  and  where  there  is  good  reason  to  suppose  the 
will  had  been  duly  executed  and  that  no  fraud  or  want  of 
testamentary  capacity  existed  at  the  time  it  was  made, 
the  ends  of  justice  require  that  the  final  intention  of  the 
decedent  should  not  be  defeated  because  of  the  failure  of 
recollection  on  the  part  of  the  witnesses  or  because  of 
tbeir  deaths  or  absence  from  the  jurisdiction.^* 

Upon  due  proof  of  the  death  of  the  testator,  the  juris- 
dictional facts,  the  testamentary  capacity  of  the  testator, 
"and  the  due  execution  of  the  will,  the  court  will  make  its 
order  adinitting  the  will  to  probate. 

61  See  §§509,  510.  Deupree  v.  Deupree,  45  Ga.  415; 

62  Woodruff  V.  Hundley,  127  Ala.  Barricklow  v.  Stewart,  163  Ind. 
640,  85  Am.  St.   Rep.  145,  29   So.      '^^-  ^^  N.  E.  128;   Waddington  r. 

Busby,  45  N.  J.  Eq.  173,  14  Am.  St. 


98;  Mead  v.  Trustees  of  Presby- 
terian Church,  229  111.  526,  11 
Ann.  Cas.  426,  14  L.  R.  A.  (N.  S.) 


Rep.  706,  16  Atl.  690. 

64  Thompson   v.   Owen,    174   III. 
229,  45  L.  R.  A.  682,  51  N.  E.  1046; 


255,  82  N.  E.  371;    Barricklow  v.  j^gg-d  v.  Trustees  of  Presbyterian 

Stewart,  163  Ind.  438,  72  N.  E.  128;  church,  229  111.  526,  11  Ann.  Cas. 

In  re  Monroe  v.  Huddart  (Diener's  426,  14  L.  R.  A.  (N.  S.)  255,  82  N.  E. 

Estate),  79  Neb.  569,  14   L.   R.  A.  371 

(N.  S.)  259,  113  N.  W.  149;  Matter  as  to  a  will  regular  on  its  face 

of  Cornell,   89   App.   Div.   412,   85  being  presumed  to  have  been  duly 

N.  y.  Supp.  920.  executed,  see  §'511,  and  conflicting 

63  Craft  V.  Pawlett,  2  Str.  1109;  view,  see  §  512. 

Ill  Com.  on  Wills— 12 
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§  1303.   Proof  of  Holographic  Wills. 

A  holograpMo  will  is  one  wholly  written,  dated  and 
subscribed  by  the  hand  of  the  testator,  no  witnesses  or 
other  formalities  of  execution  being  generally  required. 
Some  statutes,  however,  demand  that  it  be  found  among 
the  valuable  effects  of  the  testator  after  his  death.  In 
some  states  a  holographic  will  must  be  executed  with  the 
same  formalities  as  other  wills,  but  the  rules  are  less 
strictly  applied.  The  requirements  regarding  the  execu- 
tion of  holographic  wills  have  been  hereinbefore  fully 
covered.®^  In  offering  a  holographic  wiU  for  probate,  the 
procedure  and  proof  is  the  same  as  with  a  will  executed 
before  subscribing  witnesses  except  that  proof  must  be 
produced  showing  that  the  statutory  regulations  regard- 
ing execution  in  the  jurisdiction  in  question  have  been 
complied  with.^^  If  the  statute  does  not  require  the  holo- 
graphic will  to  be  witnessed  and  compliance  with  other 
statutory  requirements  is  shown,  evidence  is  directed 
mainly  to  proof  of  the  handwriting  of  the  testator,  which 
may  be  shown  by  witnesses,  as  in  other  cases.  The  num- 
,ber  of  such  witnesses  required  may  be  fixed  by  statute.*^^ 

§  1304.   Probate  of  Nuncupative  Wills. 

A  nuncupative  will  is  an  oral  wiU  declared  in  the 
presence  of  witnesses  by  a  testator  in  extremis,  or  under 

65  See  §§  463-467.  and   stationery   belonging   to   the 

66  See  §§  463-467,  as  to  the  ex-     P°^*  °^'^^  °*  wMoh  he  was  post- 
ecution  of  holographic  wills.  master,   and   his   valuable  papers 

were    kept    elsewhere,    does    not 


Where  the  statute  requires  that 
a  holographic  will  must  be  found 


meet  the  statutory  requirement. — 
Brogan  v.  Barnard,  115  Tenn.  260, 

among  the  valuable  papers   of  a      ^g  Am.  St.  Rep.  822,  5  Ann.  Cas. 

testator  after  his   death,   a  holo-      534^  gg  g   -^   ggg 

graphic   will    found   in   a  box   in  67  Arendt  v.  Arendt,  80  Ark.  204, 

which   the  testator   kept   stamps      96  S.  W,  982. 
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circumstances  considered  equivalent  thereto,  and  after- 
wards reduced  to  writing.®^  Those  who  may  make  nuncu- 
pative wills,  the  conditions  under  which  they  may  be 
made,  the  value  of  the  estate  which  may  be  transferred, 
the  number  of  witnesses  required,  and  the  reduction  of 
the  will  to  writing,  are  matters  largely  regulated  by  stat- 
ute in  the  various  jurisdictions.^*  The  subject  of  nuncu- 
pative wills  and  their  requirements  generally  have  been 
hereinbefore  treated.''" 

A  nuncupative  will  to  be  valid  must  be  shown  to  have 
been  made  in  substantial  compliance  with  the  statute.^  ^ 
When  a  nuncupative  will  is  offered  for  probate,  the  bur- 
den of  proving  such  compliance  is  upon  the  proponent 
and  satisfactory  evidence  must  be  produced.''^  Some 
courts,  where  the  nuncupative  will  is  of  one  other  than  a 
soldier  or  a  seaman,  require  strict  proof  of  compliance 

08  See  §  159.  to  any  person  claiming  to  be  en- 

69  See  Synopses  of  Statutes,  Ap-  titled  thereto  under  such  will 
pendix.  Part  One,  this  volume.  though    not    made    in  ^conformity 

70  S  p  §8  159-190  "With  the  provisions  of  said  act,  if 

By  the  British  Navy  and  Ma- 
rines (Wills)  Act,  1914,  it  is  pro- 
vided that  notwithstanding  the 
former  acts  of  1865  and  1897,  the 
admiraltv   may,   in  the  case  of  a  "  ^eir  v.  Chidester,  63  111.  453; 

will  made  by  any  person  being  or  Gamer  v.  Lansford,  12  Sm.  &  M. 

having  been  a  seaman  or  marine  (Miss.)    558. 

who  may-  have  died  or  may  here-  72  Scaife  v.  Emmons,  84  Ga.  619, 

after  die  during  or  in  consequence  20  Am.  St.  Rep.  383,  10  S.  E.  1097; 

of  the  present  war,  pay  or  deliver  Estate  of  Grossman,  175  111.  425, 

any  wages,  grant  or  other  allow-  67  Am.  St.  Rep.  219,  51  N.  E.  750; 

ance,  or  other  money  payable  by  Biddle  v.  Biddle,  36  Md.  630;  God- 

the   admiralty,   or   any   effects   or  frey  v.  Smith,  73  Neb.  756,  10  Ann. 

money  in  charge  of  the  admiralty,  Cas.  1128,  103  N.  W.  450. 


the  admiralty  are  of  the  opinion 
that  compliance  with  the  require- 
ments of  those  acts  may  be  prop- 
erly dispensed  with. 
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with  the  statute.''^    If  the  mode  of  proving  a  nuncupative 
will  is  prescribed  by  statute,  none  other  is  allowed.'^* 

Generally  the  time  within  which  a  nuncupative  will  may 
be  offered  for  probate  is  prescribed  by  law.'^^  The  act  in 
this  respect  must  be  strictly  complied  with,  as  well  as  the 
manner  in  which  the  will  shall  be  proved,  but  the  time 
limitation  has  reference  to  the  commencement  of  the  pro- 
ceedings rather  than  the  time  within  which  the  will  must 
be  actually  admitted  to  probate/^  It  is  a  general  statu- 
tory requirement  that  the  witnesses  to  prove  the  will  must . 
be  disinterested  and  be  of  a  certain  number.  Thus  if  the 
witnesses  are  legatees  under  the  will,  the  will  is  void;'^'^ 
although  it  has  been  held  that  the  statutes  as  to  subscrib- 
ing witnesses  apply  to  nuncupative  wills  and  that  a  lega- 
tee may  be  a  competent  witness  to  a  nuncupative  will,  but 
the  legacy  is  void.'^^  Unless  otherwise  prescribed  by 
statute,  the  procedure  of  proving  a  nuncupative  will  is 
the  same  as  in  the  case  of  other  wills,  differing  only  in  the 
character  of  the  evidence  produced. 

§  1305.   Probate  of  Lost  or  Destroyed  Wills. 

By  statute  in  some  jurisdictions  the  establishment  and 
probate  of  lost  or  destroyed  wills  is  regulated  by  stat- 
ute.'^'^    In  the  absence  of  statute  some  decisions  hold  such 

73  Scales    V.    Thornton's    Heirs,  75  See  Synopses  ot  Statutes,  Ap- 

118  Ga.  93,  44  S.  E.  857;   Morgan  pendlx,  Pt.  One,  this  volume. 

V.  Stevens,  78  111.  287;  Godfrey  v.  76  Haygood's  Will,  101  N.  G.  574, 

Smith,  73  Neb.  756,  10  Ann.  Gas.  ^  S-  ^-  222. 

3128,  103  N.  W.  450;   Bundrick  v.  "  Godfrey  v.  Smith,  73  Neb.  756, 

Haygood,  106  N.  C.  468,  11   S.  E.  ^^  ^""-  ^^^-  "^S.  103  N.  W.  450. 

423;  Rutfs  E^ate,  200  Pa.  St.  549,  ''  ^"^^^  ^-  ^'"""y-  ^^^  Ga.  SOS, 

38  S.  E.  110. 

79  Cal.  Code  Civ.   Pro.,    §§  1338- 

1341;  N.  Y.  Code  Civ.  Pro.,  §§  1865, 

74Kirby   v.    Kirby's    Admr.,    40      2621;    Waggener    v.    Lyles,    29 

Ala.  492.  Ark.   47. 


50  Atl.  171;  Hunt  v.  White,  24  Tex 
643. 
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matters  to  be  of  equitable  cognizance  aaid  that  relief  must 
be  sought  in  a  court  of  chancery.*"  The  weight  of  author- 
ity, however,  appears  to  be  that  a  grant  of  general  pro- 
bate jurisdiction  includes  authority  over  the  probate  of 
lost  or  destroyed  wills.*^ 

If  the  statute  prescribes  the  procedure  for  the  pro- 
bating of  a  lost  or  destroyed  will,  its  requirements  must 
be  followed.  If  such  probate  is  limited  to  certain  cases, 
the  petition  must  set  forth  the  facts  showing  it  is  a  case 
within  the  statute.^^  Otherwise  a  lost  or  destroyed  will 
is  admitted  to  probate  according  to  the  established  pro- 
cedure of  the  court  to  which  it  is  presented,  the  proponent 
setting  forth  a  copy  of  the  will  in  his  petition.  The  proof 
of  the  execution  of  the  will  and  of  its  contents,  of  course, 
vary  from  the  usual  evidence  submitted. 

§  1306.    Proof  That  Lost  or  Destroyed  Will  Had  Not  Been  Re- 
voked. 

A  will  that  is  conceded  to  have  been  duly  executed  but 
which  was  known  not  to  have  been  in  the  testator's  hands 
and  which  can  not  be  found  after  his  death,  is  not  pre- 
sumed to  have  been  revoked.  If  the  presumption  of 
revocation  is  disproved,  the  contents  of  a  will  which  has 
been  lost  and  can  not  be  produced  may  be  proved  by 
secondary  evidence  such  as  a  draft  or  a  copy  thereof,  or 
by  oral  testimony.    It  may  even  be  proved  in  part  by  an 

soBuchannan     v.     Matlock,     8  Intyre,   133   Mich.    459,   95   N.   W. 

Humph.  (Tenn.)  390,  47  Am.  Dec.  540;  Morningstar  v.  Selby,  15  Ohio 

622;    Shacklett  v.   Roller,   97   Va.  345,   45   Am.   Dec.   579;    Adams  v. 

639,   34  S.  B.  492;   Hall  y.  Allen,  Adams,  22  Vt.  50. 

31  Wis.  691.  82  Jones  v.  Casler,  139  Ind.  382, 

81  McBeth    V.    McBeth,    11   Ala.  47  Am.  St.  Rep.  274,  38  N.  E.  812; 

596;   Ponce  v.  Underwood,  55  Ga.  Harris  v.  Harris,  10  Wash.  555,  39 

601;    Davis  v.  Sigoarney,  8  Mete.  Pac.  148. 
(49    Mass.)    487;    Ewing    v.    Mc- 
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interested  witness  and  declarations  of  the  testator  are 
admissible  to  prove  the  dispositions  made  in  the  other 
portion.  If  its  contents  can  not  be  ascertained  so  that 
there  is  no  evidence  that  thereby  former  wills  were  re- 
voked, it  will  be  rejected  and  former  will  be  entitled  to 
probate.  ^^ 

If  the  will  is  shown  to  have  been  in  the  testator's 
possession  and  can  not  be  found  after  his  death,  in  the 
absence  of  evidence  to  the  contrary  it  will  be  presumed  to 
have  been  revoked.^*  The  presumption  of  revocation, 
however,  may  be  overcome  by  strong  and  positive  evi- 
dence.^® Thus  if  the  testator  did  not  have  possession  of 
the  will  and  it  is  shown  that  he  did  not  have  access  to  it 

83  See  §  551. 


84Eckersley  t.  Piatt,  L.  R.  1 
Pro.  &  Div.  281;  Finch  v.  Finch, 
L.  R.  1  P.  &  D.  371;  Atldnson  v. 
Morris,  (1897)  P.  40;  Allan  v.  Mor- 
rison, (1900)  A.  C.  604;  Snider  v. 
Burks,  84  Ala.  53,  4  So.  225;  Scott 
V.  Maddox,  113  Ga.  795,  84  Am.  St. 
Rep.  263,  39  S.^B.  500;  Stetson  v. 
Stetson,  200  111.  601,  61  L.  R.  A. 
258,  66  N.  E.  262;  Kem  v.  Kern, 
154  Ind.  29,  55  N.  E.  1004;  Cheever 
V.  North,  106  Mich.  390,  58  Am. 
St.  Rep.  499,  37  L.  R.  A.  561,  64 
N.  W.  455;  In  re  Colbert's  Estate, 
31  Mont.  461,  107  Am.  St.  Rep. 
439,  78  Pac.  971,  80  Pac.  248;  Will- 
iams V.  Miles,  68  Neh.  463,  110 
Am.  St.  Rep.  431,  4  Ann.  Cas.  306, 
62  L.  R.  A.  383,  94  N.  W.  705,  96 
N.  W.  151;  Collyer  v.  CoUyer,  110 
N.  Y.  481,  6  Am.  St.  Rep.  405,  18 
N.  E.  110;  Cutler  v.  Cutler,  130 
N.  C.  1,  89  Am.  St.  Rep.  854,  57 
L.  R.  A.  209,  40  S.  B.  689. 


Where  a  will,  conceded  to  have 
been  executed  by  the  testator,  can 
not  be  found  after  his  death,  the 
presumption  of  revocation  pre- 
vails. Statements  made  by  testa- 
tor shortly  before  his  death  that 
he  had  kept  the  will,  and  evidence 
that  on  his  deathbed  he  made  an 
effort  to  draft  a  new  will  but  was 
mentally  and  physically  unable  to 
do  so,  as  opposed  to  evidence  that 
his  feelings  toward  the  principal 
beneficiaries  had  undergone  a 
change  and  the  testator  had  made 
declarations  inconsistent  with  the 
will,  do  not  rebut  the  presumption 
of  revocation. — Thomas  v.  Thomas, 
129  Iowa  159,  105  N.  W.  403. 

85  McCarn  v.  Rundall,  111  Iowa 
406,  82  N,  W.  924;  Thomas  v. 
Thomas,  129  Iowa  159,  105  N.  W. 
403;  Newell  v.  Homer,  120  Mass. 
277;  Collyer  v.  Collyer,  110  N.  Y. 
481,  6  Am.  St.  Rep.  405,  18  N.  E. 
110 ;  In  re  Kennedy's  Will,  30  Misc. 
Rep.  1,  62  N.  Y.  Supp.  1011. 
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after  its  execution,  the  presumption  is  rebutted.  ^^  Tike- 
wise  the  presumption  may  be  overcome  by  showing  that 
at  the  time  the  testator  is  presumed  to  or  could  have 
destroyed  the  will,  he  was  mentally  incompetent  to  revoke 
it,  but  the  evidence  should  show  that  the  will  was  in 
existence  at  the  time  that  he  became  insane.^'' 

There  is  a  conflict  of  authority  as  to  whether  the  oral 
or  written  declarations  of  a  testator  are  admissible  to 
show  the  revocation  or  non-revocation  of  a  will  known  to 
have  been  in  existence  prior  to  his  death  but  not  there- 
after found.  In  England  it  has  been  held  that  subsequent 
declarations  are  admissible  to  rebut  the  presumption  of 
revocation,  but  not  to  prove  it.®*  In  the  United  States  the 
weight  of  authority  is  that  declarations  of  the  testator  in 
connection  with  other  evidence  are  admissible  to  rebut 
the  presumption  that  he  had  revoked  his  will.®^ 

86  Lane  v.  Hill,  68  N.  H.  275,  73  Schnee,  61  Kan.  643,  60  Pac.  738; 
Am.    St.    Rep.    591,    44    Atl.    393;  In  re  Page,  118  111.  576,  59  Am.  Rep.' 
Schultz  V.   Schultz,  35  N.  Y.   653,  395,  8  N.  E.  852;  Pickens  v.  Davis, 
91  Am   Dec.  88  ^^^  Mass.  252^  45  Am.   Rep.  322; 

87  Goods  of  Shaw,  1  Curt.  905; 
Brunt  V.  Brunt,  L.  R.  3  Pro.  Div. 
37;  Rich  v.  Gilkey,  73  Me.  595; 
Idley  V.  Bowen,  11  Wend.  (N.  Y.) 
227;  Matter  of  Forman's  Will,  54 
Barb.  (N.  Y.)  274;  Shacklett  v. 
Roller,  97  Va.  639,  34  S.  E.  492. 


Tarbell  v.  Forbes,  177  Mass.  238,  58 
N.  E.  873;  Ewiiig  v.  Mclntyre,  141 
Mich.  506,  104  N.  W.  787;  Will- 
iams V.  Miles,  68 .  Neb.  463,  110 
Am.  St.  Rep.  431,  4  Ann.  Cas.  306, 
62  L.  R.  A.  383,  94  N.  W.  705,  96 
N.  W.  151;  Lane  v.  Hills,  68  N.  H. 
275,  73  Am.  St.  Rep.  591,  44  Atl. 

88  See  §548;  Podmore  v.  What-  393;  Sohultz  v.  Shultz,  35  N.  Y. 
ton,  3  Sw.  &  Tr.  449;  Goods  of  653,  91  Am.  Dec.  88;  Gardner  v. 
Barber,  L.  R.  1  P.  &  D.  267;  Finch  Gardner,  177  Pa.  St.  218,  35  Atl. 
V.  Finch,  L.  R.  1  P.  &  D.  371.  553;    Buchannan  v.   Anderson,   70 

89  Law  V.  Law,  83  Ala.  432,  3  So.  S.  C.  454,  50  S.  E.  12;  Minkler  v. 
752 ;  Patterson  v.  Hickey,_  32  Ga.  Minkler's  Estate,  14  Vt.  125 ;  Gavitt 
156;  McDonald  v.  McDonald,  142  v.  Moulton,  119  Wis.  35,  96  N.  W. 
Ind.  55,  41  N.  E.  336;    Schnee  v.      395. 
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§  1307.   Proof  of  Due  Executiou  of  Lost  or  Destroyed  Wills. 

In  some  states  the  proof  of  lost  wills  is  regulated  by 
statute.  In  California  the  court  must  take  proof  of  the 
execution  and  validity  of  the  will  and  establish  the  same, 
notice  to  interested  parties  to  be  given  in  the  same  man- 
ner as  in  case  of  proof  of  other  wills.""  The  statute 
•applies  to  a  will  which  has  been  mutilated  or  some  of  its 
provisions  destroyed,  as  well  as  to  one  which  has  been 
lost." 

If  the  matter  is  covered  by  statute,  the  proof  of  a  lost 
or  destroyed  will  can  be  made  only  in  the  manner  pre- 
scribed. The  first  essential  in  establishing  such  a  will  is 
to  prove  that  it  had  been  duly  executed,  and  such  proof  is 
ordinarily  made  by  the  subscribing  witnesses,  as  in  other 
cases.®^  Proof  of  handwriting  is  admissible  when  the 
subscribing  witnesses  can  not  be  produced,  if  the  persons 
testifying  had  seen  the  signatures  to  the  will  and  recog- 
nized the  same."*  Evidence  of  other  witnesses  who  were 
present  at  the  time  of  the  execution  and  can  testify  to  the 
facts,  may  be  received."* 

90  Cal.  Code  Civ.  Pro.,  §  1338.  92  Kitchens  v.  Kitchens,  39  Ga. 
The  New  York  Code  of  Civ.  Pre,      168,  99  Am.  Dec.  453;  Scott  v.  Mad, 

§§  1865  and  2621,  provides  for  the  dox,  113  Ga.  795,  84  Am.  St.  Rep. 

proof  of  a  lost  will  fraudulently'  263,  39  S.  E.  500;  In  re  Page,  118 

destroyed    in    the    testator's    life-  111.  579,  59  Am.  Rep.  395,  8  N.  E. 

time,  and  for  the  probate  thereof.  852;  Tynan  v.  Paschal,  27  Tex.  286, 

It  was  held  this  did  not  apply  to  a  84  Am.  Dec.  619. 

will  accidentally  destroyed  by  the  93  Tynan  v.  Paschal,  27  Tex.  286, 

custodian  during  the  testator's  life-  84  Am.  Dec.  619. 

time.  —  In   re   Reiffeld's   Will,    36  94  Jackson    v.    Betts,     6     Cow. 

Misc.  Rep.  472,  73  N.  Y.  Supp.  808.  (N.   Y.)    377. 

91  Estate  of  Camp,  134  Cal.  233, 
66  Pac.  227. 
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§  1308,   Proof  of  Contents  of  Lost  or  Destroyed  Wills. 

The  contents  of  a  lost  or  destroyed  will  may  be  proved 
by  parol  or  secondary  evidence,  but  the  proof  must  be 
clear  and  satisfactory.^^  Unless  otherwise  prescribed  by 
statute,  one  witness,  if  unimpeached,  is  sufficient.'^"  The 
attorney  or  other  person  who  drew  the  will  may  establish 
its  contents.^''  A  copy  or  a  memorandum  of  the  will  may 
be  introduced.®^  Declarations  of  the  testator  prior  to  and 
at  the  time  of  the  execution  of  the  will  are  admissible, 
and  even  when  subsequent  thereto,  if  in  connectioii  with 
and  corroborative  of  other  evidence.®^ 

Although  the  statute  require  that  the  contents  of  a  lost 
or  destroyed  will  be  .proved  by  at  least  two  credible  wit- 
nesses,^ the  witnesses  need  not  rejpeat  the  exact  language 
of  the  instrument.^  The  general  rule  is  that  the  substance 
is  sufficient.* 


95  Rhodes  V.  Vinson,  9  Gill  (Md.) 
169,  52  Am.  Dec.  685;  Nunn  v. 
Lynch,  73  Ark.  20,  83  S.  W.  316; 
Estate  of  Kidder,  66  Cal.  487,  6 
Pac.  326;  In  re  Johnson's  Will,  40 
Conn.  587;  In  re  Purdy's  Will,  46 
App.  Div.  33,  61  N.  Y.  Supp.  430; 
Scoggins  V.  Turner,  98  N.  C.  135, 
3  S.  E.  719. 

96  Sugden  v.  Lord  St.  Leonards, 
L.  R.  1  Pro.  Div.  154;  In  re  Page, 
118  111.  579,  59  Am.  Rep.  395,  8 
N.  E.  852;  Wyckofe  v.  Wyckofe,  16 
N.  J.  Eq.  401. 

97  Ford  V.  Teagle,  62  Ind.  61; 
Inlow  V.  Hughes,  38  Ind.  App.  375, 
76  N.  E.  763. 

98  Ewing  V.  Mclntyre,  141  Mich. 
506,  104  N.  W.  787. 

See  §  551. 


99  Johnson  v.  Lyford,  L.  R.  1 
>P.  &  D.  546;  In  re  Page,  118  111. 
579,  59  Am.  Rep.  395,  8  N.  E.  852; 
McDonald  v.  McDonald,  142  Ind. 
55,  41  N.  E.  336;  Lane  v.  Hill,  68 
N.  H.  275,  73  Am.  St.  Rep.  591,  44 
Atl.  393;  In  re  Valentine's  Will,  93 
Wis.  45,  67  N.  W.  12. 

Subsequent  declarations  are  in- 
admissible. See  Atkinson  v.  Mor- 
ris, (1897)  P.  D.  40;  Fuentes  v. 
Gaines,  25  La.  Ann.  85. 

1  Cal.  Code  Civ.  Pro.,  §  1339. 

2  Estate  of  Camp,  134  Cal.  233, 
66  Pac.  227. 

3  Skeggs  V.  Horton,  82  Ala.  352, 
2  So.  110;  Anderson  v.  Irwin,  101 
III.  411;  Jones  v.  Casler,  139  Ind. 
382,  47  Am.  St.  Rep.  274,  38  N.  E. 
812. 


2016  COMMENTARIES    ON    THE    LAW   OF    WILLS. 

§1309.   Revocation  of  Former  Will  by  Subsequent  Lost  or 
Destroyed  Will. 

Where  various  documents  are  presented  to  tlie  court 
for  admission  to  probate,  or  if  a  single  document  is 
presented  which  in  express  terms  revokes  all  former  wills 
or  codicils  made  by  the  testator,  the  court  may  easily 
determine  what  is  entitled  to  be  admitted.  A  lost  or 
destroyed  will  may  be  admitted  to  probate  when  properly 
established.*  An  instrument  presented  to  the  court  for 
probate  may  be  shown  to  have  been  revoked  by  the  testa- 
tor by  a  subsequent  will  which  has  been  lost  or  destroyed 
and  can  not  be  produced  in  court.  Proof  of  a  lost  or 
destroyed  will  may  be  made  for  the  sole  purpose  of 
establishing  the  fact  of  revocation  of  all  former  wills  or 
codicils,  and  in  such  a  case,  when  introduced  for  that  sole 
purpose,  it  makes  no  difference  whether  the  instrument 
which  can  not  be  produced  was  last  in  the  possession  of 
the  testa!tor  or  of  some  third  person.® 

The  general  rule  is  that  a  will  revoked  by  a  subsequent 
will  is  not  revived  by  a  revocation  of  the  latter.®  A  dis- 
tinction has  been  made  between  the  case  where  the  former 
will  is  in  express  terms  revoked  by  the  later  will,  and  the 
case  where  the  revocation  is  only  implied  because  of 
inconsistent  dispositions  in  the  later  instrument.  But 
where  the  revocation  is  in  express  terms,  the  weight  of 
authority  is  that  the  former  will  can  not  be  revived  by 
the  revocation  of  the  later. '^  So  an  instrument  offered 
for  probate  may  be  shown  to  have  been  revoked  by  a 

4  See  §§  1305-1308.  6  See  §§  555-557. 

5  Brown  v.  Brown,  8  El.  &  Bl.  Compare:  In  re  Gould's  Will,  72 
876;    Williams   v.   M,iles,   68   Neb.      Vt.  316,  47  Atl,  1082. 

463,  110  Am.  St.  Rep.  431,  4  Ann.  7  See  §§  556,  557. 

Cas.  306,  62  L.  R.  A.  383,  94  N.  W. 
705,  96  N.  W.  151. 
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subsequent  will  which  has  been  lost  or  destroyed,  even 
though  the  contents  of  such  missing  instrument  can  not 
be  fully  established  so  as  to  allow  it  to  be  admitted  to 
probate,  if  the  fact  of  express  revocation  is  clearly 
shown.* 

§1310.  The  Same  Subject:  Revocation  by  Implication. 

If  the  revocation  of  a  former  will  is  accomplished  by 
reason  of  inconsistent  dispositions  of  a  later  will  which 
has  been  lost  or  destroyed,  there  being  no  revocation  in 
express  terms,  the  contents  of  the  later  will  must  neces- 
sarily be  established  in  order  that  the  inconsistency  may 
be  shown.  Where  such  inconsistency  is  clearly  estab- 
lished, the  former  will  is  to  that  extent  revoked.®  It  is, 
of  course,  necessary  that  the  missing  instrument  be  shown 
to  have  been  duly  executed  with  all  the  formalities  re- 
quired for  the  execution  of  wills,  and  that  so  much  of  its 
contents  be  established  as  is  necessary  to  show  revoca- 
tion.io 

In  those  jurisdictions  where  the  distinction  between 
express  and  implied  revocation  is  recognized,  any  former 
yyill  which  is  not  revoked  in  express  terms  by  a  later  one, 
but  only  by  reason  of  inconsistent  dispositions,  if  the 
proof  is  based  upon  presumption  or  fact,  that  the  testa- 
tor revoked  the  second  will  thereby  reviving  the  former, 
the  establishment  of  inconsistent  terms  in  the  later  will 

8  Goods  of  Debac,  77  L.  T.  N.  S.  lo  West  v.  West,  144  Mo.  119, 
374;  WilHams  v.  Miles,  73  Neb.  46  S.  W.  139;  Williams  v.  Miles, 
193,  102  N.  W.  482,  105  N.  W.  181,  68  Neb.  463,  110  Am.  St.  Rep.  431, 
106  N.  W.  769;  Lane  v.  Hill,  68  4  Ann.  Cas.  306,  62  L.  R.  A.  383, 
N.  H.  275,  73  Am.  St.  Rep.  591,  44  94  N.  W.  705,  96  N.  W.  151;  In  re 
Atl.  393.  Williams'  Will,  34  Misc.  Rep.  748, 

9  Goods  of  Debac,  77  L,.  T.  N.  S.  70  N.  Y.  Supp.  1055;  McKenna  v. 
374:  Muller  V.  Muller,  108  Ky.  511,  McMichael,  189  Pa.  St.  440,  42 
56  S.  W.  802.  Atl.  14. 
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does  not  operate  as  a  revocation.^^  But  one  presumption 
should  not  be  based  upon  another.  If  the  fact  that  a  will 
known  to  have  been  executed  by  the  testator  can  not  be 
found  after  his  death  is  the  basis  for  the  presumption 
that  such  missing  will  was  revoked  by  him,  there  should 
not  be  added  thereto  the  additional  presumption,  based 
upon  it,  that  by  reason  of  revocation  of  the  later  will  the 
testator  intended  to  revive  the  earlier  wiU.^^ 

§  1311.   What  Constitutes  the  Last  Will  of  a  Decedent. 

It  is  only  the  last  will  of  a  testator  that  may  be  admit- 
ted to  probate.  An  instrument  which  has  been  revoked  is 
not  the  final  testament  of  a  decedent  unless  it  has  been 
subsequently  revived  or  republished.^*  The  term  "will" 
comprises  not  only  the  original  will,  but  codicils  thereto, 
which  codicils  may  operate  as  additions  to  or  modifica- 
tions of  the  original  testament  either  in  express  terms  or 
by  inconsistent  or  additional  dispositions.  Revocation 
may  also  be  implied  from  many  circumstances.^* 

A  will  may  not  only  consist  of  the  instrument  itself,  but 
other  documents  may  be  incorporated  into  it  by  refer- 
ence.^^ A  will  likewise  may  be  in  various  forms,  such  as 
the  form  of  deed,  note,  letter,  assignment,  and  the  like, 
the  true  test  of  a  will  being  the  testamentary  intent  to 
pass  property  after  the  death  of  the  maker.^*    Wills  may 

11  Marsh  v.  Marsh,  48  N.  C.  77,  102  N.  W.  482,  105  N.  W.  181,  106 
64  Am.  Dec  598.   See,  also,  Blake-      N.  W.  769. 

man  v.  Sears,  74  Conn.  516,  51  Atl.  i*  As  to  republication  of  wills, 

517;  Moore  v.  Rowlett,  269  III.  88,      see  §§  562-572. 
Ann.   Cas.   1916E,   718,   109   N.   E.  " -^^^  ^  revocation  and  altera- 

tion of  wills,  see  §§  514-561. 


682;  In  re  Diament's  Estate,  84 
N.  J.  Eq.  135,  92  Atl.  952;  Flint- 
ham  V.  Bradford,  10  Pa.  St.  82,  90. 


15  See  §§  75-78,  566,  567. 

16  See  §§  444-447. 
As  to  the  classification  and  form 

12  Williams  v.  Miles,  73  Neh.  193,      of  wills,  see  §§  32-68. 
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likewise  be  joint,  mutual  Or  reciprocal,  conditional  or 
contingent,  duplicate,  or  in  the  particular  form  prescribed 
by  the  laws  of  Louisiana.  Each  class  of  wills  has  special 
regulations  applicable  to  it."  The  rules  of  law  pertain- 
ing to  such  matters  have  hereinbefore  been  treated  and 
should  be  consulted  when  occasion  arises. 

When  an  instrument  is  presented  to  a  court  for  pro- 
bate, the  court  merely  determines  whether  or  not  the 
instrument  was  duly  executed  by  one  possessing  testa- 
mentary capacity,  acting  of  his  own  volition.  The  suffi- 
ciency or  invalidity  of  the  provisions  of  the  instrument 
are  determined  only  when  effect  is  sought  to  be  given  to 
them.  Matters  of  construction  are  not  involved  in  the 
admission  of  a  will  to  probate.'^ 

In  proving  the  last  will  of  a  decedent,  evidence  should 
be  given  showing  that  search  has  been  made  among  the 
papers  and  effects  of  the  testator  and  no  other  instru- 
ment of  a  testamentary  character  could  be  discovered. 

§  1312.    Instrument  Presented  for  Probate  May  Be  Admitted 
in  Part. 

It  is  for  the  court  of  probate  to  determine  what  instru- 
ments presented  to  it  are  entitled  to  probate,  and  like- 
wise whether  all  the  reading  matter  on  the  paper  pre- 
sented is  entitled  to  admission  as  a  part  of  the  testator 's 
will.  Alterations  or  obliterations  may  appear  on  the  face 
of  the  document.    In  some  jurisdictions  a  partial  revoca- 

17  As  to  joint,  mutual  or  recip-  is  Estate    of   Murphy,    104    Cal. 

rocal  vills,  see  §§  69-101.  554,  38  Pac.  543;  Toland  v.  Toland, 

As  to  conditional  or  contingent  123   Cal.   140,   55  Pac.   681;    In  re 

■wills,  see  §§102-115.  Ptorr's    Estate     (Thornagel    v. 

As  to  duplicate  wills,  see  §§  116-  Pforr),  144  Cal.  121,  77  Pac.  825. 

126.  ■  See,  also,  §  1190. 

As  to  Louisiana  testaments,  see 
§§  127-134. 
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tion  of  a  will  is  authorized  by  statute,  as  by  drawing  ink 
lines  through  each  word  of  a  clause  so  as  to  cancel  it,  and 
allowing  the  instrument  with  the  cancelled  part  omitted 
to  be  received  for  probate.^^  But  generally  alterations 
or  interlineations  appearing  on  the  face  of  a  testamen- 
tary instrument  are  presumed  to  have  been  made  subse- 
quent to  execution,  which  presumption,  however,  may  be 
rebutted  by  extrinsic  evidence.^"  Where  the  statute  pre- 
scribe that  no  changes  shall  be  made  in  a  will  unless 
executed  with  all  the  formalities  required  for  making  the 
original  will,  additions,  obliterations,  interlineations,  or 
alterations  appearing  on  the  face  of  the  instrument,  un- 
less shown  to  have  been  made  prior  to  the  execution  of 
the  will,  must  be  disregarded  and  the  instrument  be 
admitted  to  probate  without  such  changes  if  the  original 
language  can  be  deciphered  or  supplied  by  extrinsic  e^T.- 
dence.  If  not,  the  altered  portions  will  be  disregarded 
and  considered  as  blank.^^  If  a  stranger  alters  the  will 
of  the  decedent  after  its  execution,  such  alterations  can 
not  in  any  event  be  considered ;  and  if  a  beneficiary  nasied 
in  the  will  alters  a  devise  or  bequest  in  his  favor  to  the 
prejudice  of  others,  not  only  the  altered  but  the  original 
benefit  as  well  should  be  declared  void  and  no  part  of  the 
instrument.^^ 

19  See  §§  523,  524,  559.  22  See  §  561. 

20  See  §§  558,  559.  Where  a  clause,  by  forgery,  is 

added  to  a  will  after  the  testator's 
death,  it  must  be  rejected. — Plume 
V.  Beale,  1  P.  Wms.  388. 

will    was    not   re-executed    or   at-  ^-^^^^  ^  j^  established  that  a 

tested  by  the  witnesses,  can  not  be  particular  clause  was  fraudulently 

accepted  as  part  of  the  will.-Hes-  ^dded    to    the    will    without    the 

terberg  v.  Clark,   126  111.   241,  57  knowledge  of  the  testator,  the  will 

Am.  St.  Rep.  135,  46  N.  E.  734.  ^^y  be  admitted  to  probate  with 

21  See  §  560.  reservation  of  such  clause. — Bar- 


A  clause  added  to  the  will  after 
its   execution,   but  the   clause   or 
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§1313.    The  Same  Subject:  Limited  to  Particular  Property. 

A  will  may  be  valid  insofar  as  it  disposes  of  personalty, 
but  invalid  as  to  realty.  This  may  arise  in  connection 
with  nuncupative  wills,  or  in  those  jurisdictions  where 
wills  of  personalty  may  be  made  at  an  earlier  age  than 
wills  of  realty,  or  where  the  formalities  prescribed  for 
the  execution  of  wills  of  personalty  and  of  realty  are 
different,  or  where  the  testator  after  executing  the  will 
sells  or  disposes  of  real  property  which  he  had  specifi- 
cally devised  in  his  will.  If  the  will  is  valid  as  a  testa- 
mentary disposition  of  any  property,  it  may  be  admitted 
to  probate  but  be  limited  to  the  property  which  it  affects.-^ 

§  1314.    The  Same  Subject :  Excluding  Defamatory  Matter. 

Scurrilous,  scandalous,  or  defamatory  matter  con- 
tained in  a  will  and  not  affecting  the  disposition  of  prop- 
erty, may  be  excluded  from  probate,  or  at  least  expunged 
from  the  record.^*  The  right  of  a  court,  however,  to 
admit  a  will  to  probate  in  part  does  not  authorize  a  court 
to  add  provisions  to  the  will  or  to  alter  its  meaning.  A 
will  is  the  final  expressed  intent  of  the  testator,  not  of 
the  court,  and  the  court  has  no  authority  to  exclude  any 
portion  of  a  will  which  is  necessary  in  order  to  properly 
construe  the  will  and  determine  the  testator's  intent.^^ 

ton    V.    Robins,    3    Philllm.    455,  24  Marsh  v.  Marsh,  6  Jur.  N.  S. 

n.  (b).  380,   1   Sw.   &  Tr.   528;    Goods   of 

23  Lake  V.  Warner,  34  Conn.  483;  Honywood,  L.  R.  2  P.  &  D.  251; 

Deane   v.   Littlefield,   1   Pick.    (18  Goods   of  Wartnaby,  1  Rob.  Ecc. 

Mass.)  239;  Fatheree  v.  Lawrence,  423. 

33  Miss.  585.  25  Goods  of  Durlacher,  75  L.  T. 

An  instrument  may  in  part  be  N.  S.  ,664;   Ramsey  v.  Welby,  63 

effective  both  as  a  deed  and  as  a  Md.  584. 
irill.     See  §  60, 
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§  1337.  American  decisions  as  to  costs  and  expenses  in  will  eon- 
tests  :  Points  to  be  considered. 

§  1338.    The  same  subject:  Conflicting  decisions. 

§  ]339.  Effect  of  revocation  of  letters  testamentary  or  of  admin- 
istration: Duty  to  account. 

§  1340.    The  same  subject:  Validity  of  prior  acts. 

§  1341.    The  same  subject:  Production  of  later  will. 

§  1315.    How  and  When  Validity  of  Wills  May  Be  Contested. 

The  validity  of  a  will  may  be  contested  in  various  man- 
ners and  at  different  times.  Where  the  strict  English 
rule  as  to  proof  of  a  will  in  common  form  and  in  solemn 
form  prevails,  a  will  can  only  "be  contested  prior  to  its 
admission  to  probate  in  solemn  form.  It  is  when  the  will 
is  presented  for  proof  in  solemn  form  that  its  validity 
may  be  questioned  by  interested  parties.  This  procedure 
has  been  fully  set  forth  in  the  preceding  chapter.^  The 
practice  in  America,  as  has  before  been  shown,  follows  no 
universal  rule.^  In  all  cases  those  entitled  to  contest  the 
will  may  appear  when  the  same  is  offered  for  proof  and 
set  forth  their  objections  to  its  admission.*  Issues  are 
framed  and  the  will  is  not  to  be  admitted  until  after  the 
contest  is  determined  or  dismissed.  However,  it  is  gen- 
erally provided  by  statute  that  although  a  will  has  been 
once  admitted  to  probate,  its  validity  may  thereafter  be 
questioned  within  a  limited  time  by  interested  parties. 
Such  a  contest  is  generally  instituted  in  the  court  wherein 
the  will  was  originally  proved ;  in  some  jurisdictions,  how- 
ever, the  courts  of  chancery,  or  those"  of  ordinary  law  and 
equity  jurisdiction,  may  hear  and  determine  suits  as  to 
the  validity  of  wills  which  have  theretofore  been  proved 
in  the  probate  courts. 

1  See  §§1291-1295.  3  As    to    forms    for    contesting 

2  See  §  1296.  wills,    see   Appendix,    Part    Two, 

No.  36,  this  volum.©. 
lU  Com.  on  Wills— 13 
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§  1316.   Jurisdiction  of  Probate  Court  to  Modify  or  Vacate  Its 
Decrees. 

Independent  of  statute,  courts  exercising  probate  juris- 
diction have  the  authority  to  correct,  modify  and  vacate 
orders  and  decrees  entered  during  the  term  in  which  they 
are  made.  This  may  be  done  after  notice  to  all  interested 
parties  so  that  they  may  have  an  opportunity  to  be 
heard.*  Even  at  a  subsequent  term  the  probate  court  may 
correct  manifest  errors  and  mistakes  in  a  former  order 
or  decree  when  it  can  be  done  without  prejudice  to  any 
person  who  has  acted  upon  the  same.°  The  same  rule 
applies  to  orders  or  decrees  which  are  void  on  the  face  of 
the  record  because  of  lack  of  jurisdiction  6r  failure  of 
compliance  with  statutory  requirements.®  But  it  is  a  gen- 
eral rule  that  mere  irregularities  which  do  not  render  the 
order  or  decree  void  but  merely  voidable,  and  which 
errors  may  be  corrected  on  appeal  or  by  a  suit' in  equity, 
do  not  empower  the  probate  court  at  a  subsequent  term 
to  vacate  such  an  order  or  decree.''    The  rule  last  men- 

4  Thomas  v.  Dumas,  30  Ala.  83;  bate  where  the  statute  prescribes 

Peake  v.  •  Redd,  14  Mo.  79 ;   Rott-  a    difEerent    rem^edy.  —  Taylor    v. 

mann  v.   Schmucker,  94  Mo.  139,  Tibbatts,  13  B.  Mon.  (52  Ky.)  177; 

7  S.  W.  117.  Corby  v.  Durfee,  96  Mich.  11,  55 

The  power  of  a  probate  court  to  N.  W.  386. 

modify   or  vacate   its   decrees   is  5  Bergeron,  Appeal  of  (Estate  ot 

often  regulated  by  statute  which  Cote),  98  Me.  415,  57  Atl.  584. 

enumerates  the  matters  regarding  The  ordinary  has  the  authority 

which    the    court   may    so   act. —  to  revoke  an  order  of  his  prede- 

Estate  of  Cahalan,  70  Oal.  604,  12  cesser   admitting   a   will    to   pro- 

Pac.  427;  Delehanty  v.  Pitkin,  76  bate. — Gibson  v.  Brown,  1  Nott.  & 

Conn.  412,  56  AU.  881;   Matter  of  McC.  (S.  C.)  326. 

Hawley,  100  N.  Y.  206,  3  N.  E.  68 ;  6  Sowell  v.    Sowell's  Admr.,   40 

In    re    Bradley's    Will,    70    Hun  Ala.  243;   Laird  v.  Reese,  43  Ala. 

(N.  Y.)  104,  23  N.  Y.  Supp.  1127.  148 ;  Waters  v.  Stickney,  12  Allen 

In  some  jurisdictions  a  court  of  (Mass.)  1,  90  Am.  Dec.  122. 

probate  has  no  power  to  set  aside  7  Chamblee  v.  Cole,  128  Ala.  S49, 

a  decree  admitting  a  will  to  pro-  30  So.  630;  Pisa  v.  Rezek,  206  111. 
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tioned,  liowever,  does  not  apply  generally  to  a  decree 
which  was  secured  through  fraud  or  mistake  if  the  rights 
of  innocent  third  persons  acting  under  the  decree  are  not 
prejudiced  by  its  annuUment.*  Thus  an  order  admitting 
a  will  to  probate,  procured  by  fraud  or  misrepresentation, 
or  made  under  mistake,  may  be  revoked  f  likewise  where 
the  will  has  been  admitted  without  sufficient  proof  of  due 
execution  or  testamentary  capacity.^"  This,  however, 
does  not  permit  the  probate  court  to  revoke  and  set  aside 
decrees  because  of  errors  in  matters  of  law.^^  The  right 
of  a  court  of  probate  to  set  aside  its  orders  or  decrees  is 
a  power  which  is  equitable  in  its  nature.  In  order  to 
justify  a  court  of  probate  to  set  aside  an  order  admitting 
the  wiU  and  granting  letters  testamentary,  the  party 
attacking  the  order  should  show  not  only  that  it  was 
secured  through  fraud,  accident,  or  mistake,  or  without 
the  legal  proofs  required  by  law,  but  he  should  also  show 
some  substantial  equitable  ground  why  it  would  be  in- 
equitable and  unjust  to  allow  the  order  which  he  attacks 
to  stand,  and  that  he  was  prevented  from  availing  him- 

344,    69    N.    E.    67;    Hitchcock   v.  Montgomery  v.  Williamson,  37  Md. 

Genesee  Probate  Judge,  99  Mich.  421;  Gale  v.  Nickerson,  144  Mass. 

128,    57   N.   W.    1097;    Merrick  v.  415,  11  N.  E.  714.  . 

Kennedy,  46  Neb.  264,  64  N.  W.  9  "Wright  v.  Simpson,  200  111.  56, 

989;  Leavins  v.  Ewins,  67  Vt.  256,  65  N.  E.  628;  Worthington  v.  Git- 

31  Atl.  297.  tings,  56  Md.  542. 

Where  a  will  has  been  admitted  lo  Garner   v.   Lansford,    12    Sm. 

to  probate  by  the  registrar  of  wills,  &  M.  (Miss.)  558;  Murray  v.  Mur- 

his    authority   in   that   particular  phy,  39  Miss.  214;  Gordon  v.  Old, 

matter     Is     terminated     and     he  52  N.  J.  Eq.  317,  30  Atl.  19;   Mc- 

can    not    revoke   the    order. — Mc-  Guire  v.   Kerr,   2   Bradf.    (N.   Y.) 

Andrew's  Estate,  206  Pa.  St  366,  244;  Dobke  v.  McClaran,  41  Barb. 

55  Atl.  1040.  (N.  Y.)  491. 

8  Chicago  V.  Nodeck,  202  111.  257,  n  Matter    of    O'N^il,     46    Hun 

67  N.  B.   39;    Cousens  v.  Advent  (N.   Y.)    500;    Matter  of  Hawley, 

Church,   93   Me.   292,   45  Atl.   43;  100  N.  Y.  206,  3  N.  E.  68. 
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self  t){  his  proofs  at  the  original  hearing  becanse  of  fraud, 
accident  or  mistake,  unmixed  with  any  fraud  or  negli- 
gence on  his  part.^2 

§  1317.  Admission  of  Will  to  Probate  Does  Not  Preclude  Pro- 
bate Court  from  Admitting  a  Later  Will. 

The  probate  court  which  has  admitted  the  will  of  a  tes- 
tator may,  upon  presentation  to  it  of  a  later  will  of  the 
same  testator  and  after  due  hearing  and  proof,  revoke  its 
order  admitting  the  first  will  and  receive  the  later  will 
for  probate.*'  The  court  has  no  power  by  a  decree  estab- 
lishing one  testanientary  instrument  to  preclude  the  sub- 
sequent probate  of  a  later  one,  never  before  brought  to 
its  notice.  There  is  no  reason  why  the  probate  of  a  will 
which  does  not  express  the  last  intentions  of  the  testator 
should  be  held  irrevocable.**  This  right  does  not  depend 
upon  any  express  statute,  but  is  a  just  and  necessary 
power  to  be  implied  from  the  statute  granting  general 
authority  to  take  the  probate  of  wills  and  to  grant  admin- 
istration on  estates  of  deceased  persons,  and  such  author- 
ity may  be  exercised  incidentally  to  the  application  for 
the  probate  of  the  later  will.*^  Such  subsequent  will  must 
be  proved  in  the  probate  court.  A  court  of  equity  has  no 
authority  ^o  assume  the  jurisdiction  of  the  probate  court 
and  establish  and  execute  a  will  never  presented  to  the 
court  of  probate.*® 

12  dough  V.    Moore,   63   N.   H.  2   Bradf.    (N.   Y.)    90;    Bowen   v. 

Ill;      Knight     v.     Hollings,     73  Johnson,    5    R.    I.    112,    73    Am. 

N.   H.   495,    63   Atl.    38.  Dec.    49. 

IS  Cousens  v.  Advent  Church,  93  n  Waters  v.  Stlckney,  12  Allen 

Me.    292,    45   Atl.    43;    Bergeron,  (Mass.)   1,  12,  90  Am.  Dec.  122. 

Appeal   of    (Estate   of   Cote),   98  16  Bowen  v.  Johnson,  5  R.  I.  112, 

Me.   415,   5t  Atl.  584;    Waters  v.  119,  73  Am.  Dec.  49. 

Stlckney,  12  Allen   (Mass.)   1,  90  le  Cousens  v.  Advent  Church,  93 

Am.  Dec.  122;  Campbell  v.  Logan,  Me.  292,  45  AtL  43;   Wolcott  T. 
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The  undoubted  power  of  a  probate  court  to  admit  a 
subsequent  will  after  the  probate  of  an  earlier  one  does 
not  make  the  decrees  of  such  court  less  conclusive  or 
impair  its  probate  jurisdiction,  but  in  fact  makes  such 
jurisdiction  more  effectual  and  complete  by  enabling  the 
court  to  correct  mistakes  and  supply  defects  in.  its  own 
decrees.^'' 

§1318.   The  Same  Subject:  Procedure.  . 

It  is  not  necessary  to  have  the  probate  of  an  earlier 
will  set  aside  before  the  later  will  can  be  probated.^*  The 
probate  of  a  former  wiU  may  as  a  matter  of  practice  be 
revoked  upon  the  mere  application  to  the  court  of  probate 
to  prove  or  to  allow  to  be  filed  and  recorded  a  later  will. 
All  interested  parties  are  entitled  to  notice,  but  it  is  held 
that  it  is  not  necessary  that  a  preliminary  and  separate 
proceeding  should  be  instituted  for  the  purpose  of  re- 
voking the  probate  of  the  former  will  in  order  to  probate 
or  file  and  record  the  later  will.^^  In  New  York  the  pro- 
cedure is  to  make  an  application  upon  proper  evidence 
under  the  statute  authorizing  the  vacating,  opening,  mod- 
ifying or  setting  aside  of  a  surrogate's  decree.  There 
must  be  a  prayer  that  the  decree  be  vacated  and  that  all 
persons  be  cited  to  show  cause  why  such  order  should  not 
be  made.  The  citation  must  be  directed  not  only  to  the 
heirs  and  next  of  kin  who  are  cited  to  attend  the  probate, 
but  also  to  the  beneficiaries  under  the  will,  if  any,  who  do 

Wolcott,   140   Mass.   194,  3   N.   E.  (U.   S.)    553,  567,  16   L.   Ed.  770; 

214.  Campbell     v.     Logan,     2     Bradf. 

17  Waters  v.  Stlckney,  12  Allen  (N.  Y.)  90;  Vance  v.  Upson,  64 
(Mass.)  1,  90  Am.  Dec.  122;  Camp-  Tex.  266;  Schultz  v.  Schultz,  10 
bell  V.  Logan,  2  Bradf.  (N.  Y.)  90;  Gratt.  (Va.)  358,  60  Am.  Dec.  335. 
Vance  v.  Upson,  64  Tex.  266.  is  Bowen    v.    Johnson,    5    R.    I. 

18  Gaines   v.   Hennen,   24   How.  112,  73  Am.  Dec.  49. 
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not  belong  to  the  above  classes.  On  the  return  day  of  the 
citation  when  the  proper  facts  stated  in  the  petition  and 
affidavits  are  established,  an  order  will  be  made  setting 
aside  the  decree  provided  the  later  will  be  sufficiently 
proved  to  warrant  its  admission  to  probate.  If  the  later 
will  be  not  so  established,  the  original  decree  will  stand. 
The  later  will  must  be  proved  in  the  manner  in  which 
wills  are  ordinarily  proved  in  the  first  instance  and  its 
admission  to  probate  makes  any  order  of  revocation  final. 
If  the  subsequent  will  can  not  be  established,  the  former 
decree  remains  in  full  force.*'* 

§  1319.   Courts  of  Equity  Have  No  Inherent  Jurisdiction  in 
Frobifte  Matters. 

In  the  absence  of  statute,  courts  of  equity  have  no  juris- 
diction to  set  aside  or  revoke  the  probate  of  a  will  for  any 
of  the  reasons  which  might  be  addressed,  to  the  probate 
court  as  showing  the  instrument  not  to  be  the  last  will  of 
the  testator,  such  as  want  of  testamentary  capacity,  lack 
of  due  execution,  revocation,  that  the  will  had  been  pro- 
cured through  fraud,  duress,  undue  influence  or  mistake, 
or  the  like.^^  This  does  not  mean,  however,  that  equity 
will  not  take  cognizance  of  causes  merely  because  they 
involve  the  proof  or  validity  of  a  will.    Equity  jurisdic- 

20  In  re  Hamilton's  Will,  2  Con.'  Sharp,  213  111.  332,  72  N.  E.  1058; 
Sur.  268,  20  N.  Y.  Supp.  73,  78.  Waters   v.    Waters,    225    111.    559, 

21  Allen  V.  Macpherson,  1  H.  L.      ^0   N.   E.   337?   MediU  v.   Snyder, 

71  Kan.  590,  81  Pac.  216;  Cousens 
V.  Advent  Church,  93  Me.  292,  45 
Atl.  43;  Hans  v.  Holler,  165  Mo. 
47,  65  S.  W.  308;  Vincent  v.  Vin- 

V.  Fuentes,  92  TJ.  S.  10,  23  L.  Ed.  ^ent,  70  N.  J.  Eq.  272,  62  Atl.  700; 

524;    Mitchell  v.  Rogers,  40  Ark.  Booth  v.  Kitchen,  7  Hun   (N.  Y.) 

91;    Langdon    v.    Blackburn,    109  255;    Blue  T.  Patterson,  21  N.  C. 

Cal.    19,    41    Pac.    814;    Sharp    v.  457. 


Gas..  191;  Webb  v.  Claverden,  2 
Atk.  424;  Carran  v.  O'Calligan, 
125  Fed.  657,  60  C.  C.  A.  347;  Gaines 
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tion  extends  to  the  granting  of  relief  based  upon  some 
substantial  equitable  right  regarding  which  the  courts  of 
law  or  of  probate  afford  no  adequate  remedy.^^  If  the 
admission  of  a  will  to  probate  is  obtained  through  fraud 
and  collusion  and  by  imposition  upon  the  court  which 
admitted  it,  equity  may  grant  relief  where  the  probate 
court  is  powerless  to  act.^*  The  same  rule  applies  where 
the  probate  court  acted  without  jurisdiction.^* 

In  connection  with  the  above,  the  distinction  must  be 
borne  in  mind  between  fraud,  collusion  or  the  like  in 
inducing  the  testator  to  execute  the  particular  will  in 
question,  which  is  matter  to  be  presented  in  showing  that 
the  instrument  is  not  in  fact  the  last  will  of  the  decedent 
and  therefore  not  entitled  to  probate,  and  fraud,  collusion 
and  the  like  in  securing  an  order  of  the  probate  court 
admitting  the  will  to  probate,  which  is  a  fraud  and  an 
imposition  upon  the  court  whereby  the  decree  is  secured 
without  the  merits  of  the  cause  having  been  heard  and 
determined.  It  is  because  there  has  been  no  trial  of  the 
cause  on  its  merits  that  the  validity  of  the  will  should 

22  Vaughan    v.    Suggs,    82    Ala.  2S  Priestman  v.   Thomas,  Ij.  H. 

357,  2  So.  32;  Freeman  v.  Reagan,  9  Pro.  Div.  70;  Birch  v.  Birch, 
26  Ark.' 373;  Deck  v.  Gerke,  12  (1902)  P.  130;  Beyer  v.  Le  Fevre, 
Cal.  433,  73  Am.  Dec.  555;  Mo-  17  App.  Gas.  (D.  C.)  238;  De  Bus- 
Gowan  y.  Lufhurrow,  82  Ga.  523,      ^^^^^  ^-   HoUaday,  4  Abb.  N.   C. 

(N.  Y.)  Ill,  55  How.  Proc.  210. 


14  Am.  St.  Rep.  178,  9  S.  E.  427; 
Winslow  V.  Leland,  128  111.  304, 
21  N.  B.  588 ;  Alexander  v.  Leakin, 


24  Sowell  V.  Sowell's  Admr.,  40 
Ala.  243;  Estate  of  Cobb,  49  Cal. 
599;  Wright  v.  Simpson,  200  111. 
72  Md.  199,  19  Atl.  532;  Garton  v.  gg^  gg  j^  ^  ggg.  Q^egg  v.  Wyatt, 
Botts,  73  Mo.  274;  Middleton  v.  ^g  jj^^g,  703,  42  N.  W.  461,  43 
Middleton,  35  N.  J.  Eq.  115;  In  re  n.  w.  760;  Estate  of  Charlebois, 
Underhill,  117  N.  Y.  471,  22  N.  E.  6  Mqat.  373,  12  Pac.  775;  In  re 
1120;  Finger  v.  Finger,  64  N.  C.  Lawrence's  Will,  7  N.  J.  Eq.  215; 
183;  Adams'  Heirs  v.  Adams,  22  In  re  Lyons'  Will,  73  Hun  433, 
Vt.   50.  26  N.  Y.  Supp.  469. 
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thereafter  be  determined,  and  such  invalidity  may  be 
shown  not  only  by  evidence  of  fraud,  undue  influence,  and 
the  like  in  obtaining  the  will,  but  of  forgery,  lack  of  due 
execution  or  of  any  other  cause  which  would  invalidate 
the  instrument.  However,  matters  pertaining  to  the  ad- 
mission of  wills  to  probate,  the  granting  of  letters  testa- 
mentary and  of  administration  and  of  the  revocation  of 
letters  and  of  probate,  are  peculiarly  within  the  jurisdic- 
tion of  the  courts  of  probate  except  where  by  statute  the 
courts  of  equity  are  authorized  to  act.^" 

§  1320.   Courts  of  Equity  May  Be  Vested  by  Statute  with  Pro- 
bate Jurisdiction. 

In  several  jurisdictions,  by  statute,  courts  of  equity  are 
allowed  to  hear  and  determine  contests  regarding  the 
validity  of  wills  which  have  theretofore  been  admitted  in 
the  probate  court,  such  suits  being  required  to  be  brought 
within  a  limited  time.  This  right  is  generally  extended 
only  to  those  who  did  not  contest  the  will  in  the  court  of 
probate.^"  In  some  states  there  are  no  equity  courts  as 
such,  the  courts  being  designated  by  such  names  as  Dis- 
trict or  Circuit  courts,  or  the  like,  but  they  possess  gen- 
era i.  jurisdiction  both  in  law  and  in  equity.  In  some  of 
these  states  the  statutes  provide  that  the  validity  of  a 
will  once  admitted  to  probate  may  thereafter  within  a 

25  Webb    V.    Cleverden,    2    Atk.  810;    Ellis    v.    Crawson,    147   Ala. 

424;    Kerrich  v.  Bransby,   3  Bro.  294,  41  So.  942;    Shaw  v.  Moder- 

H.  L.  Rep.  358 ;  Tudor  v.  James,  53  well,  104  111.  64,  referring  to  Laws 

Ga.  302;  Andersen  v.  Andersen,  69  1871-72,  p.  777;  Sinnet  v.  Bowman, 

Neb.  56^  96  N.  W.  276.  151  111.  146,  37  N.  E.  885;    Sharp 

See  citations,  note  1,  supra.  v.    Sharp,   213   111.   332,    72   N.   E. 

20  Ala.     Code     (1896),     §§4298,  1058,  referring  to  Laws   of  1895, 

4300;   Breeding  v.  Grantland,  135  p.  327,  and  Laws  of  1903,  p.  355; 

Ala.   497,  33   So.  544;    McCutchen  .Savage  v.  Bowen,  103  Va.  540,  49 

V.   Loggins,   109  .Ala.   457,   19    So.  S.  E.  668, 
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.limited  time  be  contested  in  such  courts.^''  Under  the 
code  such  proceedings  to  contest  the  validity  of  a  will 
may  be  designated  as  actions  at  law,  yet  they  partake  of 
the  nature  of  proceedings  in  chancery  and  equitable  prin- 
ciples are  applied.^^ 

§  1321.   Construction  of  Statutes  Giving  Courts  of  Equity  Jur- 
isdiction to  Hear  Will  Contests. 

The  rule  which  prevailed  at  common  law  was  that  real 
property  of  a  decedent  vested  in  the  heir  at  law  or 
devisee,  as  the  case  may  be,  immediately  upon  the  death 
of  the  owner,  the  heir  or  devisee  being  entitled  to  imme- 
diate possession  and  this  right  of  possession  could  be 
tried  in  an  action  of  ejectment,  and  if  the  claim  was  under 
the  will  of  a  decedent,  the  validity  of  the  will  could  be 
contested  in  such  action.  Any  decision  regarding  the 
validity  of  a  will  in  such  a  contest  was  res  judicata  be- 
tween the  parties  and  their  privies,  but  did  not  affect  the 
rights  of  others  who  claimed  an  interest  in  the  property.^* 
The  probate  of  a  will  of  personal  property,  however, 
involved  the  judicial  determination  of  its  character,  and 
was  binding  upon  all  interested  parties.  Statutes  regard- 
ing wills  which  grant  to  a  court  vested  with  ordinary  law 
and  equity  jurisdiction  the  right  to  adjudicate  the  validity 
of  wills  of  personalty  vests  in  such  courts  a  power  which 
they  do  not  ordinarily  possess.  At  common  law,  juris- 
diction over  wills  of  personalty  was  vested  solely  in  the 

27  Indiana  Annot.  Stats.  (Burns,      Civ.  Pro.,  §  2653a;  Lewis  v.  Cook, 
1901),  §  2766;  Stuckwisch  v.  Kam-      150  N.  Y.  163,  44  N.  E.  778. 
man,  166  Ind.  672,  77  N.  E.  349;  28  Medill  v.  Snyder,  71  Kan.  590, 

Kansas  Gen.  Stats.  (1901),  ch.  117,  ^1  Pac.  216;  Eddie  v.  Parke's  Exr., 
§§  15-29;  Medill  v.  Snyder,  71  Kan.      ^1  Mo.  513;  Gay  v.  Glllilan,  92  Mo. 

250,  1  Am.  St.  Rep.  712,  5  S.  W.  7. 


590,  81  Pac;  216;  New  York  Code 


29  See  §§  1182,  1183. 
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ecclesiastical  courts.^"  At  the  present  time  in  England^ 
since  the  Land  Transfer  Act,  1897,  and  in  the  United 
States  generally,  the  probate  court  has  jurisdiction  over 
Avills  of  realty  as  well  as  of  personalty,  and  the  former 
practice  that -wills  of  realty  could  be  tested  only  ia  an 
action  at  law  does  not  now  generally  prevail.*^ 

§  1322.   The  Same  Subject :  Such  Statutes  Are  Special. 

A  court  of  equity,  independent  of  statute,  has  no  juris- 
diction to  set  aside  a  will  or  to  revoke  the  probate  thereof. 
If  such  courts  are  granted  such  authority  by  statute,  but 
which  is  to  be  exercised  within  a  limited  time,  such  statute 
is  a  grant  of  jurisdiction  rather  than  a  limitation  of  law.*^ 
The  established  doctrine  both  in  England  and  in  the 
United  States  is  that  courts  of  equity,  except  when  given 
the  right  by  statute,  have  no  jurisdiction  to  annul  a  will 
or  to  revoke  its  probate.  Full  jurisdiction  is  vested  in 
the  probate  courts  with  a  revisory  power  in  the  appellate 
courts  over  their  adjudications.^* 

Statutes  which  authorize  courts  of  ordinary  equity 
jurisdiction  to  hear  controversies  regarding  wills  of 
realty,  or  to  hear  a  contest  regarding  the  validity  of  a 
will  which  had  theretofore  been  admitted  to  probate  be- 
fore the  court  exercising  probate  jurisdiction,  is  an  inno- 

30  state  V.  McGlynn,  20  Cal.  233,  Hospital,  180  111.  368,  72  Am.  St. 
81  Am.  Dec.  118;  Medlll  v.  Snyder,  Rep.  211,  54  N.  E.  185;  Medill  v. 
71  Kan.  590,  81  Pac.  216.  Snyder,  71  Kan.  590,  81  Pac.  216. 

33  Kerrlch.  v.  Bransby,  3  Bro. 
H.  L.  Rep.  358;  Webb  v.  Cleverden, 
2  Atk.  424;  Broderick's  Will,  21 
Wall.  (U.  S.)  503,  22  L.  Ed.  599; 
Gaines   v.   Fuentes,   92   U.   S.    10, 

31  See  §§  1184.  1288.  23  L.  Ed.  524;  Holden  v.  Meadows, 

32  Luther  v.  Luther,  122  111.  558,  31  Wis.  284;  Archer  v.  Meadows, 
13  N.  E.  166;   Storrs  v.  St.  .Luke's      33  Wis.  166. 


In  New  Mexico  the  jurisdiction 
of  the  probate  court  is  confined 
to  personal  estates.  —  Chaves  t. 
Perea,  3  N.  M.  71,  2  Pac.  73. 
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vation  of  purely  statutory  origin,  and  all  conditions 
prescribed  for  the  exercise  of  the  right  of  contest  must  be 
strictly  followed.  Such  statutes  are  in  their  nature  spe- 
cial, and  such  a  contest  may  be  instituted  only  in  the 
manner  and  within  the  time  limited  by  the  statute.^* 

§1323.   The  Same  Subject:  No  Right  of  Contest  After  Time 
Limited  by  Statute. 

Where  the  statutes  authorize  the  validity  of  a  will  to 
be  contested  within  a  limited  time  after  it  has  been  ad- 
mitted to  probate,  by  a  suit  in  equity  or  proceeding  desig- 
nated as  an  action  at  law  instituted  in  the  courts  of 
ordinary  law  and  equity  jurisdiction,  the  action  must  be 
taken  within  the  time  prescribed  by  the  statute.  Such 
right  of  action  is  a  grant  of  power  and  the  conditions 
imposed  by  the  statute  must  be  strictly  applied.*^  The 
right  to  institute  such  proceedings  is  not  a  vested  right, 
and  the  legislature  may  at  any  time  abrogate  it  by  statute. 
The  law  prevailing  at  the  time  the  action  is  brought  is 
the  'one  which  controls,  not  the  one  in  force  at  the  time 
the  will  is  first  admitted  to  probate.*® 

Although  the  statute  allows  an  extension  of  time  within 
which  to  institute  proceedings  in  favor  of  one  under  dis- 
ability at  the  time  the  right  of  action  accrues,  such  exten- 
sion does  not  inure  in  favor  of  those  not  under  disability; 

34  Medill  V.  Snyder,  71  Kan.  590,  111.  559,  80  N.  E.  337;  Parril  v. 
81  Pac.  216;  Cartwrlght  T.  Kor-  Hughes,  ^  (Iowa)  87  N.  W.  723; 
man,  45  Kan.  515,  26  Pac.  48;  Hill  Medill  v.  Snyder,  71  Kan.  590,  81 
V.  Board  of  Supervisors.  119  N.  Y.  Pac.  216;   McCay  v.  Clayton,   119 

344,  23  N.  E.  921.  P^-  «*"  ^^^'  ^'  A«-  ^^O. 

36  StoiTs  V.  St.  Luke's  Hospital, 

35  McArthur  v.  Scott,  113  IT.  S.  ig,,  m  ggg^  72  Am.  St.  Rep.  211. 
340,  28  L.  Ed.  1015,  5  Sup.  Ct.  652;  54  n  E.  185;  Sharp  v.  Shzirp,  213 
Sharp  V.  Sharp,  213  111.  332,  72  m.  332,  72  N.  E.  1058 ;  Clowry  v. 
N.  E.  1058;  Waters  v.  Waters,  225      Nolan,  221  111.  458,  77  N.  E.  906. 
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and  conversely,  proceedings  by  those  not  under  disability 
will  not  affect  the  right  of  those  entitled  to  an  extension 
of  time,  such  as  a  minor  without  a  legal  guardian,  to 
thereafter  institute  proceedings.^''  Where  the  statute  pro- 
vides that  the  validity  of  a  will  or  its  probate  is  conclu- 
sive if  the  same  be  not  contested  within  a  specified  time 
after  probate  is  granted,  no  attack  upon  the  will  or  its 
probate,  in  the  probate  court  or  elsewhere,  will  be  allowed 
after  the  time  limited  by  the  statute.** 

Irrespective  of  statute,  the  equitable  doctrine  of  laches 
applies,  and  where  an  heir  or  one  interested  in  the  estate 
rests  upon  his  rights  for  an  unreasonable  time  or 
acquiesces  in  the  settlement  and  distribution  of  the  estate, 
he  is  boufld  by  the  decree  of  the  court.*® 

§  1324.  Time  Within  Which  Contest  Must  Be  Instituted. 

Any  interested  party  may  contest  the  validity  of  a  will 
at  the  time  it  is  offered  for  probate.  Under  the  English 
practice,  if  the  will  be  first  proved  in  common  form,  inter- 
ested parties  may  at  any  time  thereafter  require  it  to  be 
proved  in  solemn  form.*"  In  most  of  the  jurisdictions  in 
the  United  States  where  the  English  practice  does  not 
prevail,  by  statute  the  validity  of  a  will  may  be  con- 
st Ellis  V.  Crawson,  147  Ala.  294,  ss  Thompson  v.  Samson,  64  Cal. 
41  So.  942;  Spencer  v.  Spencer,  330,  30  Pac.  980;  Estate  of 
31  Mont.  631,  79  Pac.  320.  Learned,  156  Cal.  309,  311, 104  Pac. 
A  permanent  non-resident  and      ^^^'  ^edlH  v.  Snyder,  71  Kan.  590, 

81  Pac.  216. 

39  Samson  v.  Samson,  64  Cal. 
327,  30  Pac.  979;  Camplln  r.  Jack- 
son, 34  Colo.  447,  83  Pac.  1017; 
allow  such  a  person  an  extension  ^llly  v.  Townsend,  110  Mich.  253. 
of  time  within  which  to  institute  68  N,  W.  136;  Corby  v.  Trombley, 
a  contest.— Bell  v.  Villard,  48  Misc.  no  Mich.  292,  68  N.  W.  139. 
Rep.  587,  97  N.  Y.  Supp.  244.  40  See  §§  1291-1295, 


■wife  of  the  subject  of  a  foreign 
nation  is  not  within  the  term  "ab- 
sent  from   the  state,"    so  as   to 
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tested  after  its  admission  to  probate  "within  a  specified 
time,  either  by  proceedings  at  law  or  in  equity  or  by  an 
attack  in  the  probate  court.  Such  statutes  are  special. 
General  statutes  of  limitation  found  in  the  laws  of 
various  states  ordinarily  relate  to  the  prosecution  of 
actions  generally  and  of  the  enforcement  of  remedies 
which  such  laws  prescribe  and  regulate.  Special  statutes 
must  usually  be  followed  literally  in  respect  to  any  time 
conditions  which  they  impose.*^  A  statute  which  con- 
cerns itself  primarily  with  the  creation  and  regulation  of 
jurisdiction  and  procedure  regarding  matters  of  probate 
and  administration  and  which  makes  the  probate  of  a 
will  conclusive  and  binding  and  establishes  title  to  real 
and  personal  property,  although  providing  that  a  will 
may  be  contested  within  a  specified  time,  is  not  affected 
by  general  statutes  of  limitation.*^ 

The  statute  may  provide  f or^  a  direct  attack  upon  the 
probate  of  a  will  proven  in  common  form,  by  appeal  or 
by  re-examination  in  solemn  form  within  a  specified  time 
after  the  date  of  the  decree,  such  as  one  year  thereafter. 
Under  such  a  statute  a  failure  to  petition  for  probate  in 
solemn  form  within  the  designated  time  precludes  all 
parties  from  making  such  a  direct  attack  upon  the  pro- 
bate. A  probate  court,  however,  has  authority  to  set 
aside  its  decrees  in  certain  cases  upon  a  proper  showing, 
but  the  plaintiffs  must,  in  such  cases,  show  that  they  are 
entitled  to  relief  upon  some  substantial  ground,  such  as 

41  Cartwright  v.  Konnan,  45  Winsor,  148  Ind.  682,  48  N.  B.  592; 
Kan.  515,  26  Pac.  48;  Hill  v.  Board  Medill  v.  Snyder,  71  Kan.  590,  81 
of  Supervisors,  119  N.  Y.  344,  23  Pac.  216;  Coohran  v.  Young,  104 
N.  E.  921.  Pa.  St.  333,  339. 

42  Evansville    Ice    etc.    Co.    v. 
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fraud,  accident  or  mistake,  which  renders  it  against  con- 
science to  exclude  the  decree  from  attack.** 

§  1325.   Who  May  Contest  Will. 

The  statutes  sometimes  enumerate  those  who  may  con- 
test the  validity  of  wills^  The  general  rule,  however, 
whether  covered  by  statute  or  not,  is  that  those  only  may 
contest  the  validity  of  a  will  who  would  be  entitled  to 
share  in  the  estate  of  the  decedent  had  he  died  intestate, 
or  should  the  will  be  denied  probate.  This  gives  the 
privilege  of  contest  not  only  to  the  heir  at  law,  next  of 
kin,  or  the  surviving  husband  or  wife  of  the  decedent 
who  may  be  entitled  to  succeed  to  his  estate  in  the 
event  of  intestacy,  but  also  gives  the  privilege  to  any 
devisee  or  legatee  under  any  other  wiH  or  codicil  of  the 
deceased  whose  interests  thereunder  would  be  adversely 
affected  by  the  acceptance  of  the  proposed  testament. 
Should  one  in  whom  the  right  of  contest  is  vested  die,  the 
right  continues  in  his  heirs  at  law,  next  of  kin,  or  per- 
sonal representatives.  If  no  pecuniary  benefit  will  inure 
to  one  by  reason  of  the  will  in  question  being  declared 
invalid,  such  a  one  has  no  right  of  contest.**    But  where 

43  Knight  V.  Hollings,  73  N.  H.  iams,  47  N.  J.  Eq.  585,  21  Atl.  290; 
495,  63  Atl.  38.  Reld    v.    Vanderheyden,    5    Cow. 

44  Meyer  v.   Fogg,   7   Fla.    292,  (N.  Y.).719;  Matter  of  Lasak,  131 
68    Am.    Dec.   441;    Jele   v.   Lem-  N.  Y.  624,  30  N.  E.  112. 

berger,  163  111.  338,  45  N.  E.  279;  Where  aa  heir  after  the  death  of 

Wilcoxon  V.  Wilcoxon,  165  111.  454,  the  testator  transferred  his  inter- 

46  N.  E.  369;  McDonald  v.  McDon-  est    In    the    estate    by    deed    to 

aid,    142   Ind.    55,   ^1  N.   B.    336;  another,  such  other  has  such  an 

Kostelecky  v.  Scherhart,  99  Iowa  interest  as  entitles  him  to  contest 

120,  68  N.  W.  591;  Brewer  v.  Bar-  a  will  of  the  testator  found  sub- 

rett,  58  Md.  587,  593;  Taft  v.  Hos-  sequent  to  the  transfer  to  him. — 

mer,    14    Mich.    249,    255;    In    re  Savage  v.  Bowen,  103  Va.  640,  49 

Langevln's  Will,  45  Minn.  429,  47  S.  E.  668. 
N.  W.  1133;  Middleditch  v.  Will- 
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the  right  of  contest  exists  in  behalf  of  a  minor,  the  fact 
tiiat  his  guardian  ad  litem  inadvertently  joins  him  in  a 
motion  for  new  trial  and  petition  in  error  with  a  mere 
nominal  defendant  who  has  no  rights  in  the  controversy, 
will  not  defeat  the  minor's  action  since  the  law  mil  pro- 
tect infants  from  a  loss  of  right  under  technical  rules 
intended  to  govern  litigation  by  those  of  full  account- 
ability.*^ 

Where  the  rights  of  the  widow  in  the  property  of  her 
deceased  husband  are  fixed  by  law  and  the  will  of  such 
husband  can  not  interfere  with  such  rights  unless  she 
consents  thereto,  the  widow  has  no  such  interest  in  her 
husband 's  estate  as  will  authorize  her  to  contest  his  will, 
since  her  property  rights  are  not  affected  either  by  the 
validity  or  invalidity  of  the  testament.*® 

§  1326.   The  Same  Subject :  Executors,  Public  Administrators, 
Creditors,  or  the  State. 

One  who  is  not  an  heir  or  one  of  the  next  of  Mn  of  the 
decedent  or  otherwise  interested  under  the  will,  and  who 
is  merely  named  in  the  body  of  the  will  as  executor,  has 
no  right  by  reason  of  such  appointment  by  the  testator 
to  contest  the  validity  of  the  testator's  will.  Thus,  if  the 
testator  names  one  as  executor  in  his  will,  and  in  a 
codicil  thereto  revokes  such  appointment  and  nominates 
another,  the  one  named  in  the  original  instrument  as 
executor  has  no  right  to  contest  the  validity  of  the  codi- 

45  Godfrey  v.  Smith,  73  Neb.  756,  will  of  property  in  which  the  law 
10  Ann.  Cas.  1128,  103  N.  W.  450.  gives  the  other  an  interest,  such 

46  In  re  Fallon's  Will   (Murphy  as  dower,  curtesy,  or  right  in  com- 
V.  Fallon),  107  Iowa  120,  77  N.  W.  munity  property,  see  §§  310,  622. 
575.  As  to  the  doctrine  of  election  as 

As  to  limitations  upon  the  right     applied  to  wills,  see  §§  813-839. 
of  a  husband  or  wife  to  dispose  by 
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cil.*''  A  public  administrator  as  such  can  not  contest  the 
validity  of  a  decedent's  will,  his  official  position  giving 
him  no  beneficial  interest.**  Nor  has  a  creditor  as  such 
an  interest  in  the  estate  of  a  decedent  which  will  author- 
ize him  to  contest  the  will,  since  it  is  immaterial  by  whom 
his  claim  is  paid  or  whether  the  assets  of  the  estate  are 
administered  under  the  will,  or  as  in  the  case  of  intestacy. 
Any  other  rule  would  result  in  trouble,  expense  and 
delay." 

In  those  jurisdictions  where  the  estate  of  an  intestate 
escheats  to  the  State  if  he  die  leaving  no  heirs,  if  a  testa- 
tor leaves  no  heirs,  the  State  may  contest  Ms  will  the 
same  as  any  interested  party."" 

§1327.   Estoppel  to  Contest  Will:  Acceptajice  and  Retention 
of  Benefits. 

It  is  the  general  rule  that  no  one  can  claim  both  under 
a  will  and  against  it.  One  who  accepts  and  retains  bene- 
fits under  a  will  is  estopped  to  deny  it.  It  is  an  election 
to  take  under  the  will,®^  and  if  the  beneficiary  performs 

47  In  re  Stewart's  Estate  (Hem-  Noe  v.  Splivalo,  54  Cal.  207;  Ap- 
sted  V.  Ferry),  107  Iowa  117,  77  peal  of  Whiting,  67  Conn.  379,  35 
N.  W.  574.     '  Atl.  268;   Medlocls;  v.  Merritt,  102 

48  Estate  of  Sanborn,  98  Cal.  103,  ^^-  212,  29  S.  E.  185;  Buchanan  v. 
32  Pac.  865;  Estate  of  Hickman.  McLennan,  192  111.  480,  61  N.  B. 
101  Cal.  609,  36  Pac.  118.  **^:  K®ys  v.  Wright,  156  Ind.  521, 


49  Williams  Exrs.,  (3d  Am.  ed.) 
*285;  Menzies  v.  Pulhrook,  2  Curt 
845. 


60  N.  E.   309;    Medill   v.   Snyder, 

61  Kan.  15,  78  Am.  St.  Rep.  306, 
58  Pac.  962;  Fisher  v.  Boyce,  81 
Md.    46,   31   Atl.   707;    Watson   v. 

60  State  ex  rel.  Donovan  v.  Sec-  watson,  128  Mass.  152;  Stone  v. 
end  Judicial  District  Court,  25  cook,  179  Mo.  534,  64  L.  R.  A.  287, 
Mont.  355,  65  Pac.  120.  7g  g    ^   801.   geetson  v.  Stoops. 

61  Bell  V.  Armstrong,  1  Addams  91  App.  Div.  185,  86  N.  Y.  Supp. 
Ecc.  365;  Herbert  v.  Wren,  7  332;  Syme  v.  Badger,  92  N.  C.  706; 
Cranch  (U.  S.)  370,  3  L.  Ed.  374;      Rutherford  v.  Mayo,  76  Va.  117. 
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any  other  acts  recognizing  the  validity  of  the  will,  the 
application  of  the  rule  as  to  estoppel  is  even  stronger.®* 
The  fact  that  the  beneficiary  accepted  the  legacy  under 
protest  and  under  the  claim  that  it  was  only  a  part  of 
what  he  was  entitled  to  receive,  will  not  remove  the  bar 
of  estoppel,®*  even  though  he  allege  in  his  contest  that  he 
is  ready  and  willing  to  return  the  amount  or  to  have  the 
same  deducted  from  his  share  of  the  estate  if  the  will  be 
set  aside.®*  There  are,  however,  qualifications  to  the 
general  doctrine.  The  rule  may  better  be  stated  that  one 
who  accepts  property  given  him  by  the  will  can  not  con- 
test the  validity  of  the  instrument  unless  he  returns  the 
property  received  or  brings  the  same  into  court.  To  do 
so,  however,  the  beneficiary  must  have  received  the  prop- 
erty in  ignorance  of  his  rights  or  have  been  induced  to 
accept  the  same  through  fraud  or  deception.  This  gives 
him  the  right  to  revoke  his  apparent  election  to  take 
under  the  will,  but  even  then  he  must  not  only  return  the 
property  or  bring  the  same  into  court,  but  there  must  be 
no  unreasonable  delay  and  the  rights  of  innocent  third 
persons  must  not  be  allowed  to  suffer.®® 

52  In   re   Richardson's   Will,   81      beneficiary  reviewed  a  legacy  In 
Hun  425,  30  N.  Y.  Supp.  1008.  ignorance  of  her  rights  and  there- 

..„  T>  „  o  Ti       -/-i„„i  „+„  i~i„      after  merely  offered  to  restore  the 

53  Pollman  &  Bros.  Coal  etc.  Co. 

property  received,  it  was  sufficient, 
since  no  one  was  prejudiced  or 
loser  by  her  conduct 

54  Stone  V.  Cook,  179   Mo.  534,  55  Stone  v.   Cook,  179  Mo.   534, 
64  L.  R.  A.  287,  78  S.  W.  801.                64   L.    R.   A.   287,   78    S.   W.   801; 

In    Medill    v.    Snyder,    61   Kan.      Miller's   Estate,   159   Pa.   St.   562, 
15,  78  Am.  St.   Rep.  306,  58   Pac.      28  Atl.  441. 
962,  it  was  held  that  where  the         See  §  830,  and  notes  thereto. 
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V.  St.  Louis,  145  Mo.  651,  47  S.  W, 
563. 


2040  COMMENTARIES    ON    THE    LAW   OP   VTILLS. 

§1328.   The  Same  Subject:  Effect  of  an  Agreement^  Release, 
or  Appearance. 

An  agreement  between  a  testator  and  his  heir  that  the 
latter  will  not  contest  his  will  acts  as  an  estoppel.^^  An 
agreement  between  a  husband  and  wife  whereby  they 
agree  to  live  separate  and  apart,  to  make  no  claims  for 
maintenance  or  support,  and  waive  and  release  all  right 
and  claim  of  inheritance  or  to  succeed  to  any  part  of  the' 
property  of  the  other  at  his  or  her  death,  will  estop  the 
survivor  from  contesting  the  will  of  the  other  since  such 
survivor  has  no  interest  in  the  estate.^''  An  agreement 
between  the  heirs  of  a  decedent  not  to  contest  the  will 
operates  as  an  estoppel.^® 

One  desiring  to  contest  a  will  must  establish  his  inter- 
est as  a  prerequisite  to  such  contest.^^  The  court  is 
authorized  to  hear  evidence  of  an  agreement  not  to  con- 
test the  will  or  of  a  release  by  an  heir  to  his  ancestor  of 
his  interest  in  the  ancestor 's  estate.®"  Where  the  release 
is  made  by  the  heir  to  his  ancestor  or  by  a  husband  or 
wife  to  the  other,  it  is  not  necessary  that  the  fairness  of 
the  agreement  be  first  established,  although  where  the 
release  is  made  to  a  third  person  the  fairness  of  the 
release  should  first  be  shown.  The  one  against  whom  an 
agreement  or  release  is  urged,  however,  is  always  en- 
titled to  show  that  the  same  is  void  or  should  be  declared 

,  66  Estate  of  Garcelon,   104  Cal.  59  Estate  of  Latour,  140  Cal.  414, 

570,  43  Am.  St.  Rep.  134,  32  L.  R.  A.  437,  73  Pac.  1070,  74  Pac.  441. 

595,  38  Pac.  414.  60  Estate  of  Edelman,  148  Cal. 

57  Estate  of  Edelman,  148  Cal.  233,  113  Am.  St.  Rep.  231,  82  Pac. 
233,  113  Am.  St.  Rep.  231,  82  Pac.  962;  Estate  of  SummervlUe,  129 
962.  Pa.  St.  631,  18  Atl.  554. 

58  Relchard  v.  Izer,  95  Md.  451, 
52  Atl.  592. 
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unfair  and  invalid  upon  equitable  principles  wMch  may 
be  presented  as  a  defense.®^ 

Where  one  entitled  to  contest  a  will  enters  a  personal 
appearance  in  the  matter  prior  to  the  admission  of  the 
will  to  probate  and  expressly  consents  to  its  admission, 
in  the  absence  of  fraud  the  decree  of  the  probate  court 
accepting  the  will  is  conclusive  upon  such  party  and  he 
can  not  thereafter  contest  the  validity  of  the  instrument 
or  of  the  decree  admitting  it.  In  such  a  case  the  court 
has  jurisdiction  of  both  the  subject  matter  and  the  par- 
ties.''^ 

§  1329.    Objections  to  Probate  and  Petition  to  Revoke  Letters 
Not  Involving  Validity  of  Will. 

In  a  will  contest  the  strict  issue  is  the  validity  of  the 
will.  Objections,  however,  may  be  made  which  do  not 
involve  such  matter.  First,  when  a  will  is  offered  for 
probate,  or  an  application  is  made  for  letters  of  adminis- 
tration in  the  event  of  intestacy  or  with  the  will  annexed, 
the  facts  which  give  the  court  jurisdiction  must  be 
shown.*^*  Where  a  petition  is  filed  either  for  letters  testa- 
mentary or  of  administration,  the  court  must  not  only 
have  jurisdiction,  but  the  statutory  requirements  as  to 
notice  and  the  like  must  have  been  fully  complied  with. 
Objections  may  subsequently  be  raised  by  interested  par- 
ties on  the  ground  that  the  notice  required  by  law  had 
never  been  given,  and  it  is  said  that  such  notice  is  neces- 


61  Estate  of  Garcelon,  104  Cal, 
570,  43  Am.  St.  Rep.  134,  32  L.  R.  A, 
595,  38  Pac.  414;  Estate  of  Edel 
man,  148  Cal.  233,  113  Am.  St.  Rep, 
231,  82  Pac.  962;   Fishef  v.  CloP' 


ton,   110  Mo.  App.  663,   85   S.  W. 
623. 

62  Camplin  v.  Jackson,  34  Colo. 
447,  83  Pac.  1017. 

63  See  §§  1298-1300. 
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sary  to  establish  the  court's  jurisdiction.®*  Objections 
may  also  be  raised  prior  to  the  granting  of  letters  testa- 
mentary or  of  administration  as  to  the  competency  of 
the  petitioner  to  the  appoi];itment.  Such  objections  in- 
volve the  question  as  to  who  may  act  as  executors  or 
administrators,  a  matter  previously  covered.®^  Similar 
questions  may  arise  under  a  petition  to  revoke  letters 
testamentary  or  of  administration  alleging  incompetency, 
fraud,  neglect,  mismanagement,  wastfe  or  the  like.  '  Such 
matters  do  not  involve  the  validity  of  the  will. 

§  1330.   Grounds  upon  Which  Validity  of  Wills  May  Be  Con- 
tested. 

The  court  having  jurisdiction  of  the  subject  matter 
and  the  parties,  the  issue  in  a  will  contest  is  the  validity 
of  the  will,  and  it  is  the  same  no  matter  how  or  where  the 
contest  is  instituted,  so  long  as  instituted  by  the  proper 
parties  in  the  proper  court  within  the  time  limited  by 
statute.  The  issue  is  the  same  whether  presented  in  the 
probate  court  or  in  a  court  of  law  or  equity,  if  presented 
to  the  court  having  jurisdiction.^® 

The  issue  of  the  validity  of  the  will  involves  all  those 
matters  which  are  necessary  in  order  to  constitute  the 
instrument  presented  the  final  intention  of  a  qualified 
testator.    This  does  not  involve  the  construction  of  the 

64  Floto  V.  Floto,  213  111.  438,  72  As  to  construction  of  statutes 
N.  E.  1092,  and  cases  cited  therein,  allowing  contests  in  courts  of 
See,  also,  Heminway  v.  Reynolds,      equity,  see  §§  1321-1324. 

98  Wis.  501,  74  N  W.  350.  Note.— The   matters    pertaining 

65  See  §§  1191-1215.  *°  "^l  ''"■•'^^°  °'  P''°«^  ^^  "-"'^^ 

or  evidence  regarding  the  various 

66  As  to  jurisdiction  in  matters  iggugg  arising  in  will  contests 
of  probate,  see  §§  1298-1300.  ,„in  ^^  j^und  treated  in  connec- 

As  to  contests  in  courts  of  law  tion  with  such  subjects  In  Vol- 
or  equity,  see  §§  1319-1324.  umes  One  and  Two  of  this  work. 
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terms  of  the  will,  but  merely  its  validity  as  a  testamen- 
tary instrument,  irrespective  of  the  dispositions  which  it 
makes.  In  order  to  establish  such  invalidity,  the  con- 
testant may  allege  and  show :  first,  that  the  maker  of  the 
will  at  the  date  of  its  execution  was  laboring  under  legal 
disabilities  which  deprived  him  of  the  power  to  make  a 
valid  will  f  second,  that  the  testator  at  the  date  of  the 
execution  of  his  will  was  not  possessed  of  the  mental 
capacity  necessary  to  make  a  valid  testament;*^*  third, 
that  the  statutory  requirements  regarding  the  due  execu- 
tion of  wills  were  not  fully  complied  with  f^  fourth,  that 
the  will  was  the  result  of  fraud  or  undue  influence  prac- 
ticed upon  the  testator,  or  of  a  mistake  on  his  part,  which 
matters  are  interrelated  and  to  an  extent  involve  mental 
capacity,  yet  each  is  distinguishable  from  the  other  ;'^'' 
fifth,  that  the  instrument  presented  is  a  forge:^y;''^  and 
sixth,  that  the  instrument  presented  has  been  revoked 
and  not  revived  or  republished.''^ 

67  As  to  legal  disabilities  im-  As  to  the  acknowledgment  of 
posed  upon  certain  persons,  see  his  signature  and  publication  of 
§§  297-325.  the  will  by  the  testator,  see  §i  468- 

For  forms  of  petitions  contest-  483. 
ing  wills  on  the  various  grounds  As  to  attestation  and  subscrip- 

herein    mentioned,    see,   this    vol-  tion  by  witnesses,  see  §§  484-513. 
ume,  Appendix,  Part  Two,  No.  36.         ^^    ^^    nuncupative    wills,    see 

68  As  to  mental  capacity  neces-  SS159-190 

sary   to    make    a   valid    will,   see  ,0  See  ^^  51S-m. 
§§  326-355. 

As  to  the  rules  of  evidence  re-  "  See  §§  602.  605-607,  618. 

garding     testamentary     capacity.  ''^  As  to  revocation  and  aJtera- 

see   §§  356-403.  ^°^  °^  '^'^'^'  ^^®  §§  514-561. 

69  As  to  the  signature  of  the  As  to  republication  of  wills,  see 
testator,  see  §§  404-442.  §§  562-572. 

As  to  number  and  character  of  As  to  revocation  of  one  will  by 
witnesses  required  for  the  execu-  a  later  will  which  was  thereafter 
tion  of  wills,  see  §§  443-447.  lost  or  destroyed,  see  §§  1309-l5ll. 
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§  1331.   Pleadings  in  Will  Contests. 

The  grounds  of  contesting  the  validity  of  a  "will  should 
be  set  forth  in  writing  and  filed  in  the  proper  court.'^ 
The  ordinary  rules  regarding  pleadings  apply.  The  con- 
testant should  neither  allege  mere  matters  of  evidence 
nor  legal  conclusions,  but  should  set  forth  the  ultimate 
facts  upon  which  he  relies.'^*  A  copy  of  the  contest  or  a 
citation  to  appear  must  be  served  on  the  one  petitioning 
for  letters  or  named  as  executor  in  the  will,  and  gener- 
ally upon  the  heirs  and  others  interested  in  the  estate 
and  under  the  will,  who  are  residents  of  the  jurisdiction 
wherein  the  matter  is  to  be  heard.  The  giving  of  such 
notice  is  frequently  regulated  by  statute.  The  failure  to 
serve  a  copy  of  the  contest  or  to  give  notice  thereof  as 
required  by  law  will  render  any  proceedings  or  decree 
nugatory  as  to  those  not  served  or  notified;''^  however, 
those  duly  served  or  notified  are  bound.''®  The  court  is 
authorized  to  cause  to  be  brought  into  court  all  persons 
necessary  to  a  complete  adjudication  of  the  matter. '''' 
Interested  parties,  if  they  so  desire,  may  put  in  an 
appearance  and  join  with  the  contestants.  Those  msh- 
ing  to  sustain  the  will  may  serve  and  file  their  reply  or 
answer  to  the  contest.  Unless  the  statute  otherwise 
directs,  the  pleadings  and  issues  in  a  will  contest  are 

73  Summers  v.  Oopeland,  125  75  Floto  v.  Floto,  213  111.  438, 
Ind.  466,  25  N.  E.  555.                           72  N.  E.  1092;  Heminway  v.  Reyn- 

As  to  forms  of  petitions  for  con-  olds,  98  Wis.  501,  74  N.  W.  350. 

testing     wills     on     the     various  76  Flood    v.    Kerwln,    113    Wis. 

grounds,  see  Appendix,  Part  Two,  673,  89  N.  W.  845. 

No.  36,  this  volume.  77  Estate   of   Stewart,   100   Cal. 

74  Estate  of  Burrell,  77  Cal.  479,  246,  34  Pac.  706;  San  Francisco 
19  Pac.  880;  Estate  of  Sheppard,  Protestant  Orphan  Asylum  v.  Su- 
149  Cal.  219,  85  Pac.  312;  Taylor  perior  Court,  116  Cal.  443,  48  Pac. 
V.  Nuttle,  62  Md.  342.  379. 

See,  also,  §  619. 
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made  up  as  in  ordinary  actions  in  whicli  similar  issues 
may  arise.''^  "Where  the  statute  prescribes. the  pleadings 
and  manaer  of  procedure,  general  rules  are  inapplicable.''^ 

§  1332.   Trial  by  Jury. 

The  right  to  a  trial  by  jury  of  the  issues  involved  in  a 
will  contest  is  not  an  inherent  right,  and  in  the  absence 
of  a  statute  so  providing,  a  jury  trial  can  not  be  de- 
manded, or,  rather,  it  is  a  matter  within  the  discretion  of 
the  court.*"  This  is  especially  true  Av^here  the  contest 
involves  matters  of  equitable  consideration  such  as  fraud, 
mistake,  misrepresentation  and  undue  influence.*^  But 
although  the  parties  are  not  entitled  to  a  jury  trial,  yet  if 
one  party  demands  a  jury  and  the  demand  is  granted 
over  the  objections  of  the  adverse  party,  the  one  so 
demanding  the  jury  can  not  thereafter  raise  the  objection 
that  the  matters  were  of  equitable  cognizance  and  should 
have  been  tried  by  the  court  alone,  even  though  the  ver- 
dict of  the  jury  is  against  him.®^  The  matter  of  the  trial 
of  issues  involved  in  a  will  contest  by  a  jury  is,  however, 
very  largely  regulated  by  statute.** 

78  Estate  of  Flint,  100  Cal.  391,  82  Thome  v.    Cosaad,    160    Ind. 
34  Pac.  863.                                              566,  67  N.  E.  257. 

79  Dew  V.  Reid,  52  Ohio  St.  519.  ''  ^^^-   ^°^^   ^iY.   Pro.,    §  1330; 
ic\  -M   V   71  s                                              Estate  of  McKenna,  143  Cal.  580, 

77  Pac.  461;    Smith  v.  James,   74 

80  Estate   of   Dolbeer,    153    Cal.      lowa  462,  38  N.  W.  160. 

652,  658,  15  Ann.  Cas.  207,  96  Pac.  ^^^^^  ^^^  g^^ty^-g  provides  that 
266;  Martin  t.  Martin,  74  111.  App.  ^^  ^11  cases  of  petitions  to  revoke 
215;  Duffield  v.  Walden,  102  Iowa  ^he  probate  of  a  will  wherein  the 
676,  72  N.  W.  278;  Parker  v.  Simp-  original  probate  was  granted  with- 
son,  180  Mass.  334,  62  N.  E.  401;  ^^^  contest,  either  side  may  de- 
Bradley  V.  Woerner,  46  Mo.  App.  ^^^^^  ^  trial  by  jury,  if  there  be 
^'^-  a  contest  before  probate,  the  court 

81  Parker  v.  Simpson,  180  Mass.  in  its  discretion  in  a  contest  after 
334,  62  N.  E.  401.  probate  may  deny  the  demand  for 
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If  the  matter  is  discretionary  with,  the  court  to  allow  a 
jury  trial,  the  findings  of  the  jury  are  not  binding  upon 
the  court,  but  it  may  ultimately  determine  for  itself  the 
issues  in  the  case,  either  accepting  the  findings  of  the 
jury  or  ignoring  them.  If  the  findings  of  the  jury  are  not 
accepted,  mistakes  of  the  jury  or  errors  in  submitting  the 
matter  to  them  are  of  little  consequence.**  In  most  juris- 
dictions where  the  right  to  a  trial  by  jury  is  granted  by 
statute,  the  verdict  of  the  jury  is  conclusive  upon  the 
court.*^  In  some  jurisdictions,  however,  the  verdict  of 
the  jury  is  merely  discretionary.*^  But  even  if  the  parties 
have  the  right  to  a  trial  by  jury,  this  does  not  mean  that 
the  matter  must  necessarily  be  submitted  to  it,  for  the 
court  has  the  same  power  in  a  wUl  contest  to  direct  a 
verdjct  as  in  ordinary  civil  actions.*'^  Although  the  right 
to  a  trial  by  jury  exists,  yet  both  parties  may  waive  a 
jury  trial  and  allow  the  issues  to  be  tried  by  the  court.** 

§  1333.*  The  Same  Subject:  What  Issues  Submitted  to  Jury. 

The  practice  is  not  uniform  as  to  the  manner  in  which 
the  issues  are  submitted  to  the  jury.    In  some  jurisdic- 

a  jury.  —  Estate   of   Dolbeer,   153  se  Hudson  v.   Hughan,   56  Kan. 

Cal.   652,    658,   15   Ann.   Cas.   207,  152,  42  Pac.  701;  Newell  v.  Homer, 

96  Pac.   266.  120  Mass.  277;   Jones  v.  Roberts, 

S4  Medill  V.  Snyder,  61  Kan.  15,  96  Wis.  427,  70  N.  W.  685,  71  N.  W. 

78  Am.  St.  Rep.  306,  58  Pac.  962.  883. 

85  Lanier  v.  Richardson,  72  Ala.  S7  Snodgrass  v.  Smith,  42  Colo. 

134;    Matter  of  McDevitt,  95  Cal.  60,  15  Ann.  Cas.  548,  94  Pac.  312; 

17,   30  Pac.  101;    Brooks'  Appeal,  Hesterberg  v.  Clark,  166  111.  241, 

68  Conn.   294,  36  Atl.  47;    Estate  57  Am.  St.  Rep.  135,  46  N.  E.  734; 

of  Allison,  104  Iowa  130,  73  N.  W.  Katz  v.  Schnaier,  87  Hun  (N.  Y.) 

489;  Backus  v.  Cheney,  80  Me.  17,  343,  34  N.  Y.  Supp.  315;  Philips  v. 

12  Atl.  636;   Sumwalt  v.  Sumwalt,  Philips,  77  App.  Div.  113,  78  N.  Y. 

52  Md.  338;  Maier  v.  Wayne  Cir-  Supp.    1001;    Herster   v.    Herster, 

cuit  Judge,  112  Mich.  491,  70  N.  W.  116  Pa.  St.  612,  11  Atl.  410. 

1032;     Linney     v.     Peloquin,     35  88  Whipple  v.  Eddy,  161  111.  114, 

Tex.    29.  43  N.  E.  789. 
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tions  the  jury  determines  the  single  question  of  the  valid- 
ity of  the  will,  reporting  either  for  or  against  the 
instrument.^®  In  other  jurisdictions  special  issues  are  sub- 
mitted to  the  jury  and  they  must  return  a  special  verdict 
upon  each  issue  submitted  to  them,  upon  which  the  judg- 
ment of  the  court  must  be  rendered.^"  Such  special  issues 
must  be  such  that  their  determination  will  leave  the  court 
no  office  except  to  either  declare  for  or  against  the  will,;*^ 
and  where  such  special  issues  are  determined  by  the  jury, 
no  general  verdict  is  authorized  and  furnishes  no  support 
for  the  judgment.®^ 

§  1334.    Costs  of  Obtaining  Letters  Testamentary  or  of  Admin- 
istration Where  Not  Contested. 

The  law  contemplates  that  the  will  of  a  decedent  should 
be  seasonably  proposed  for  probate  and  that  no  unrea- 
sonable delay  should  occur.  Likewise,  letters  of  adminis- 
tration should  within  a  reasonable  time  be  obtained  upon 
the  estate  of  an  intestate.  Those  entitled  to  letters  are 
either  named  by  the  testator  or  prescribed  by  statute. 
Where  application  is  made  for  letters  testamentary  or  of 

89  Moseley  t.  Eakin,  15  Rich.  L.  duced  is  the  last  will  or  codicil  of 
(S.  C.)  324.  the  testator,  or  not,  which  shall  he 

90  Cal.  Code  Civ.  Pro.,  1 1314.  t^^d  by  a  jury."    The  court  held 

that  the  ordinary  rules  of  pleading 
and  procedure  were  inapplicable 
and  that  the  issue  prescribed  by 

92  Estate  of  Langan,  74  Cal.  353,  the  statute  could  not  be  varied  or 

355,  16  Pac.  188.    See,  also.  Rich  restricted    by    averments    in    the 

V.  Bowker,  25  Kan.  7.  pleadings,    whether    controverted 

Under  the  Ohio  statutes  the  vai-  or  not.     It  was  further  held  that 

lidity  of  a  will  may  be  contested  evidence  might  be  admitted  rela- 

in   a   civil   action   and    "an   issue  tive    to    the   statutory    issue,    al- 

shall   be   made  up,   either  in   the  though  not  alleged  in  the  plead- 

pleadings  or  by  an  order  on  the  ings. — Dew   v.   Reid,   52   Ohio   St 

journal,  whether  the  writing  pro-  519,  40  N.  E.  718. 


91  Estate   of   Benton,    131    Cal, 
472,  475,  63  Pac.  775. 
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administration  and  such  letters  are  granted  without  con- 
test, the  authorities  agree  that  the  cost  and  expense  of 
obtaining  the  grant  of  probate  or  administration,  includ- 
ing reasonable  counsel  fees,  shall  be  considered  as  part 
of  the  costs  of  administration,  and  the  one  granted  letters 
is  entitled  to  credit  in  his  account  for  moneys  paid  for 
such  purpose.^* 

§  1335.   English  Rule  as  to  Taxation  of  Costs  in  Will  Contests. 

In  England,  under  §  5  of  the  Judicature  Act,  1890,  it  is 
provided  that  "subject  to  the  Supreme  Court  of  Judica- 
ture Acts  and  the  rules  of  Court  made  thereunder,  and  to 
the  express  provisions  of  any  statute,  whether  passed 
before  or  after  the  commencement  of  this  Act,  the  costs 
of  and  incident  to  all  proceedings  in  the  Supreme  Court, 
including  the  administration  of  estates  in  trust,  shall  be 
in  the  discretion  of  the  court  or  judge,  and  the  court  or 
judge  shall  have  full  power  to  determine  by  whom  and  to 
what  extent  such  costs  are  to  be  paid." 

Under  Order  LXV,  Rules  of  the  Supreme  Court,  rule  1, 
it  is  provided  that  "subject  to  the  provisions  of  the  Acts 
and  these  rules,  the  costs  of  and  incident  to  all  proceed- 
ings in  the  Supreme  Court,  including  the  administration 
of  estates  in  trust,  shall  be  in  the  discretion  of  the  court 
or  judge;  provided  that  nothing  herein  contained  shall 
deprive  an  executor,  trustee  or  mortgagee,  who  has  not 
unreasonably  instituted  or  carried  on  or  resisted  any 
proceedings,  of  any  right  to  costs  out  of  a  particular 
estate  or  fund  to  which  he  would  be  entitled  according  to 

93  Williams   v.   Goude,   1   Hagg.  Rep.  489,  37  N.  W.  773;  Estate  of 

Ecc.  610;  Henderson  v.  Simmons,  Soulard,141  Mo.  642,  43  S.  W.  617; 

33  Ala.  291,  70  Am. 'Dec.  590;  Abila  Wills  v.  Spraggins,  3  Gratt.  (Va.) 

V.   Burnett,   33   Cal.   658;    Meeker  555. 
V.  Meeker,  74  Iowa  352,  7  Am.  St 
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the  rules  theretofore  acted  upon  in  the  Chancery  Divi- 
sion :  provided  also  that,  where  any  action,  cause,  matter, 
or  issue  is  tried  by  a  jury,  the  costs  shall  follow  the  event, 
unless  the  judge  by  whom  such  action,  cause,  matter,  or 
issue  is  tried,  or  the  court,  shall,  for  good  cause,  other- 
wise order."  Costs  as  between  attorney  and  client  for 
attorney  fees  are  also  covered  by  the  above  order  and 
appendix  N  thereto. 

The  courts  in  England,  however,  prior  to  this  time  had 
in  their  decisions  laid  down  general  rules  governing  such 
matters  of  discretion  regarding  the  taxing  of  costs,  and 
which  rules  are  still  followed.  Thus,  if  the  cause  of  the 
litigation  regarding  the  validity  of  the  will  arises  because 
of  some  acts  on  the  part  of  the  testator  or  of  the  prin- 
cipal beneficiaries  under  the  will,  the  costs  may  be 
charged  to  the  estate.  If  the  contestant  has  the  means  of 
knowledge  and  reasonable  grounds  to  question  the  valid- 
ity of  the  will  either  for  lack  of  due  execution,  incapacity 
of  the  testator,  or  that  the  will  was  procured  by  fraud  or 
undue  influence,  he  may  be  relieved  from  being  taxed 
with  the  costs  of  the  successful  litigant,  in  the  event  of  a 
decision  against  him.  Except  in  the  instances  just  men- 
tioned, the  general  rule  is  that  costs  are  allowed  to  the 
successful  party."* 

§1336.    The  Same  Subject:  Illustrations  of  the  Rule. 

Instances  of  litigation  growing  out  of  the  acts  of  a 
testator  are  such  as  where  he  has  left  his  papers  in  such 
a  state  of  uncertainty  and  confusion  that  it  is  doubtful 
whether  the  instrument  presented  was  intended  as  a  mil, 

,94  Mitchell  V.  Gard,  3  Sw.  &  Tr.      146;     Spiers    v.    English,     (1907) 
277;    Twist  v.  Tye,   (1902)    P.  92;       P.   123. 
Page  V.  Williamson,  S7  L.  T.  N.  S. 
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or  whether  the  testator  intended  to  have  it  take  the  place 
of  an  earlier  will."^  The  uncertainty  may  likewise  arise 
because  of  a  testator  by  his  actions  having  raised  a 
reasonable  doubt  as  to  his  testamentary  capacity.®®  In 
such  cases  the  court  will  order  the  costs  of  both  parties 
to  be  paid  out  of  the  estate.®^  Where  an  executor  in  good 
faith  defends  the  will,  his  costs  will  be  paid  out  of  the 
estate  even  in  the  event  the  will  is  declared  invalid  be- 
cause of  the  testator's  want  of  mental  capacity;®^  but  if 
the  executor  had  ample  opportunity  of  discovering  the 
mental  incapacity  of  the  testator  and  nevertheless  at- 
tempted in  the  face  of  opposition  to  prove  the  will,  he  is 
not  entitled  to  be  paid  his  costs  but  of  the  estate  where 
the  will  is  rejected.^® 

Actions  on  the  part  of  those  receiving  the  bulk  of  the 
estate  under  the  will  have  the  same  bearing  as  to  costs 
as  those  of  the  testator.  If  their  actions  excite  suspicion, 
result  in  delay  or  the  like  so  that  others  interested  have 
reasonable  grounds  to  contest  the  validity  of  the  will,  the 
costs  of  litigation  may  be  paid  out  of  the  estate  since  the 
loss  falls  principally  upon  the  beneficiaries  who  caused 
the  litigation.^  It  is  necessary,  however,  in  order  that 
the  costs  may  be  paid  out  of  the  estate  and  not  by  an 

95  Mitchell  V.  Gard,  3  Sw.  &  Tr.  99  Twist  v.  Tye,  (1902)  P.  92. 
277;  Jenner  v.  Ffinch,  L.  R.  5  Pro.  To  the  same  effect,  see  Boughton 
Div.  106;  Thorncroft  v.  Lashmar,  v.  Knight,  L..  R.  3  P.  &  D.  77; 
2  Sw.  &  Tr.  479.  Page  v.  Williamson,  87  L.  T.  N.  S. 

96  Cousins  V.  Tubb,  65  L.  T.  716;  146. 

Roe  V.  Nix,  (1893)  P.  55.  i  Mitchell  v.  Gard,  3  Sw    &  Tr. 

97  See  preceding  citations.  277;  Williams  v.  Henry,  3  Sw.  & 
98 Boughton  V.  Knight,  L.  R.  3      Tr.  471;  Fulton  v.  Andrew,  L.  R. 

P.  &  D.  79.  See,  also.  In  re  Prince,      7    H.    L.    448 ;    Wilson   v.    Bassil, 
(1898)   2  Ch.  225;   In  re  Clemow,      (1903)   P.  239. 
(1900)     2    Ch.    182;     Graham    v. 
M'Cashin,  (1901)  1  Ir.  Rep.  404. 
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unsuccessful  contestant,  that  such  contestant  have  rea- 
sonable grounds  for  instituting  the  contest.* 

§  1337.   American  Decisions  as  to  Costs  and  Expenses  in  Will 
Contests:  Points  to  Be  Considered. 

In  the  United  States  no  universal  rule  can  be  laid  down 
as  to  the  duty  of  an  executor  named  in  a  will,  either 
before  or  after  probate,  to  resist  a  contest  to  have  the 
will  declared  invalid,  or  as  to  his  rights  for  expenses, 
including  counsel  fees,  which  he  may  expend  in  that  be- 
half. In  many  jurisdictions  costs  are  allowed  as  a  mat- 
ter of  course  to  a  successful  litigant,  but  in  matters  of 
probate  the  taxation  of  costs  is  often  within  the  discre- 
tion of  the  court  and  may  be  apportioned  among  the 
various  parties.  The  matter  is  often  regulated  by  statute. 
Costs,  however,  strictly  speaking,  unless  it  is  otherwise 
provided  by  statute,  do  not  include  attorney  fees.* 

When  a  contest  is  instituted,  the  one  named  in  the  Avill 
or  appointed  by  the  court  as  executor  must,  unless  he  is 
willing  to  personally  bear  the  expenses  of  the  litigation, 
ascertain  whether  he  will  be  entitled  to  costs  and  attorney 
fees  in  defending  the  will,  and  whether  such  right  will 
depend  upon  his  being  successful  in  his  defense.  In  such 
a  case  he  must  have  resort  to  the  statutes  and  decisions 
of  the  particular  jurisdiction. 

The  authorities  are  so  conflicting  that  no  rule  can  be 
laid  down,  but  certain  points  involved  in  such  cases  may 
be  mentioned.  It  may  be  said  that  it  is  the  duty  of  the 
one  named  in  a  will  as  executor  to  offer  the  same  for 

2Spiers    v.    English,     (1907)  3  In   re  Olmstead's   Estate,   120 

P.    122;    Levy   v.   Leo,    (1909)    25  Cal.   447,   52   Pac.   804;    Brown  t. 

T.   L.   Rep.  717;    Oldcom  v.   Ten-  Corey,  134  Mass.  249. 
niswood,  (1909)  25  T.  L.  Rep.  825. 
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probate.  The  law  in  many  instances  prescribes  penalties 
if  the  custodian  of  the  will  fails  to  produce  it,  and  it  is  a 
penal  offense  to  destroy  or  suppress  a  testamentary 
instrument.  However,  the  one  named  in  a  will  as  execu- 
tor can  not  be  compelled  to  act  and  his  nomination  by  the 
testator  gives  him  no  such  interest  in  the  estate  of  the 
testator  as  authorizes  him  to  contest  the  will  or  to  contest 
a  subsequent  codicil  wherein  some  other  person  is  ap- 
pointed as  executor  in  his  stead.  Yet  the  testator,  by 
naming  one  in  his  will  as  executor,  reposes  in  him  a 
special  confidence  which  the  nominee  should  observe ;  and 
this  may  be  said  to  be  doubly  true  after  the  will  has  been 
admitted  to  probate  and  the  nominee  of  the  testator  has 
been  appointed  executor  by  the  court.  Yet  the  good  faith 
of  one  in  applying  for  letters  testamentary  or  in  resisting 
a  contest  of  the  will,  is  important.  On  the  other  hand  it 
may  be  said  that  those  who  have  a  beneficial  interest  in 
the  result  of  the  litigation  should  assume  the  burden  of 
protecting  their  rights.  Yet  again,  on  the  question  as  to 
whether  the  estate  of  the  decedent  should  be  charged  with 
the  expenses  of  a  will  contest,  it  may  be  said  generally 
that  the  value  of  the  estate  can  not  be  increased  by 
such  litigation,  no  matter  which  way  it  may  terminate, 
although  the  interests  of  beneficiaries  may  be  greatly 
affected.  These  matters,  too,  in  a  degree  are  covered  by 
statutes  in  some  jurisdictions.  The  most  that  can  be  done 
is  to  refer  to  some  of  the  authorities  in  conflict. 

§  1338.   The  Same  Subject:  Confilcting  Decisions. 

Some  authorities  hold  that  an  executor  or  adminis- 
trator with  the  will  annexed  is  in  duty  bound  to  defend 
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the  will  in  the  event  of  a  contest,*  while  others  hold  to  the 
contrary.^  And  it  has  been  said  that  if  an  executor 
attempts  to  defend  the  will,  he  takes  upon  himself  the 


iHesterberg  v.  Clark,  166  111. 
241,  57  Am.  St.  Rep.  135,  46  N.  E. 
734;  Phillips'  Exr.  v.  Phillips' 
Admr.,  81  Ky.  328;  Succession  o£ 
Henderson,  113  L.a.  101,  36  So. 
904;  Compton  v.  Barnes,  4  Gill 
(Md.)  55,  45  Am.  Dec.  115;  Brown 
V.  Just,  118  Mich.  678,  77  N.  W. 
263;  Ralston  v.  Telfair,  22  N.  C. 
414;  John  v.  Tate,  7  Humph. 
(Tenn.)    388. 

The  duty  to  defend  the  will  is 
imperative  and  the  executor  is  au- 
thorized to  employ  counsel  for 
that  purpose,  and  the  fee  paid 
may,  if  reasonable,  be  charged 
against  the  estate. — Succession  of 
Heffner,  49  La.  Ann.  407,  21  So. 
905,  and  see  Shaw  v.  Camp,  56 
111.  App.  23. 

The  court  has  the  discretion  to 
allow  an  executor  his  expenses  in 
successfully  defending  the  will. — 
Collyer  v.  Collyer,  110  N.  Y.  481, 
6  Am.  St.  Rep.  405,  18  N.  E.  110. 

Compare:  The  counsel  fees  of 
an  executor  in  litigaition  to  estab- 
lish the  validity  of  the  will,  are 
not  allowable  to  him  under  the 
New  York  law. — In  re  Lester,  158 
N.  Y.  Supp.  763,  172  App.  Div.  509. 

5  Kelly  V.  Davis,  37  Miss.  76; 
Royer's  Appeal,  13  Pa.  St.  569; 
Yardley  v.  Cuthbertson,  108  Pa. 
St.  395,  56  Am.  Rep.  218,  1  Atl. 
765;  Titlow's  Estate.  163  Pa.  St. 
35,  29  Atl.  758;  Brown  v.  Vinyard, 
Bail.  Eq.   (S.  C.)   460. 


One  named  in  the  will  as  ex- 
ecutor is  under  the  duty  to  file 
it  in  court  and  to  procure  the  pro- 
bate thereof,  and  in  the  absence 
of  bad  faith,  if  the  proponent 
acted  on  reasonable  grounds,  he 
is  not  chargeable  with  costs  if  the 
will  is  rejected. — Perkins  v.  Per- 
kins, 116  Iowa  253,  90  N.  W.  55, 
relying  on  Meeker  v.  Meeker,  74 
Iowa  352,  357,  7  Am.  St.  Rep.  489, 
37  N.  W.  773. 

An  ancillary  administrator  who 
resists  ouster  by  a  regularly  ap- 
pointed executor,  can  not  be  cred- 
ited for  moneys  expended  in  re- 
sisting the  suit  which  was  decided 
against  him. — Dorrls  v.  Mill^,  105 
Iowa  564,  75  N.  W.  482. 

A  special  administrator  can  not 
employ  counsel  in  a  will  contest, 
and  the  charges  of  an  attorney 
employed  by  him  do  not  constitute 
any  claim  against  the  estate. — 
Zlmmer  v.  Saier,  155  Mich.  388, 
130  Am.  St  Rep.  575,  119  TST.  W. 
433. 

The  rule  is  the  same  with  re- 
gard to  an  administrator  pendente 
lite. — Dietrich's  Appeal,  2  Watts 
(Pa.)   332. 

Unsuccessful  contestants  can 
not  have  their  costs  paid  out  of 
the  estate  merely  because  they 
acted  in  good  faith  and  on  prob- 
able cause. — Wallace  v.  Sheldon, 
56  Neb.  55,  76  N.  W.  418. 

Costs   of  an   unsuccessful  con- 
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burden  of  proving  its  validity  in  order  that  he  may  be 
credited  for  moneys  expended  in  the  litigation."  Some 
authorities  are  to  the  effect  that  an  executor  is  entitled 
to  his  expenses  when  he  successfully  resists  a  contest 
Others  distinguish  between  contests  before  and  after  pro- 
bate, holding  that  after  appointment  an  executor  is  re- 
quired to  defend  the  will  and  will  be  allowed  costs  and 
reasonable  counsel  fees  expended  for  such  purpose,  but 
that  ordinarily  no  such  allowance  will  be  made  as  to  a 
contest  before  probate.^  Yet  in  a  will  contest  after  the 
probate,  the  interested  parties  being  represented,  it  has 
been  held-  that  they  and  not  the  estate  should  bear  the 
expense  of  the  litigation,  it  not  being  an  expense  of 


testant  can  not  be  ordered  by  the 
court  to  be  paid  out  of  the  estate. 
—Matter  of  Wilson,  103  N.  Y.  374, 
8  N.  E.  731. 

Where  a  contestant  in  good 
faith  takes  an  appeal  to  the  su- 
preme court  on  questions  of  law 
and  fact  worthy  of  consideration, 
he  is  entitled  to  have  the  costs 
taxed  against  him  paid  out  of  the 
estate. — Jones  v.  Roberts,  96  Wis. 
427,  70  N.  W.  685,  71  N.  W.  883. 

6  Kelly  V.  Davis,  37  Miss.  76; 
Clark  V.  Turner,  50  Neb.  290,  38 
L.  R.  A.  433,  69  N.  W.  843;  Shaw 
V.  Moderwell,  104  111.  64,  65; 
Moyer  v.  Swygart,  125  111.  262, 
17  N.  B.  450. 

7  Alexander  v.  Bates,  127  Ala. 
328,  28  So.  415;  Soott's  Estate,  9 
Watts  ,&  S.  (Pa.)  98;  Missionary 
Society  v.  Goheen,  84  111.  App. 
474;   Bruning  v.  Golden,  159  Ind. 


199,  64  N.  E.  657;  Meeker  v. 
Meeker,  74  Iowa  352,  7  Am.  St 
Rep.  489,  37  N.  W.  773;  Phillips' 
Exr.  V.  Phillips'  Admr.,  81  Ky. 
328;  Succession  of  Kerman,  105 
La.  592,  30  So.  239;  Lassiter  v. 
Travis,  98  Tenn.  330,  39  S.  W.  226. 

Under  the  Cal.  CJode  Civ.  Pro., 
1 1720,  the  court  may  order  the 
costs  of  contest  to  be  paid  out 
of  the  estate,  and  this  applies  to 
the  costs  of  an  unsuccessful  con- 
testant, although  this  is  done  only 
in  extreme  cases.  —  Estate  of 
Bump,  152  Cal.  271,  92  Pac.  642. 

8  Harrison  v.  Clark,  95  Md.  308. 
52  Atl.  514;  Tilghman  v.  France, 
99  Md.  611,  59  Atl.  277.  See,  also, 
matter  of  Allen,  89  111.  474. 

Until  a  will  is  admitted  to  pro- 
bate or  projjate  denied,  the  court 
can  make  no  award  as  to  costs  or 
attorney  fees. — Henry  v.  Superior 
Court,  93  Cal.  569,  29  Pac.  230. 
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administration.®  Yet,  if  the  executor  causes  the  will  to 
be  sustained,  he  should  be  allowed  his  costs  and  expenses 
out  of  the  estate  when  such  expense  falls  ultimately  upon 
those  benefited  by  his  action,  such  as  the  beneficiaries 
under  the  will,  since  they  are  the  ones  who  have  gained.^" 
And  if  the  executor  protects  the  estate  or  sustains  the 
true  will  as  against  a  forged  one,  he  should  be  entitled  to 
credit  for  his  expenses.^^  Yet  it  is  said  that  the  expense 
of  costs  and  counsel  fees  incurred  in  a  will  contest  can  not 
be  charged  against  the  estate  since  it  is  not  benefited  by 
a  decision  either  way,  but  that  such  expense  should  be 
borne  by  the  parties  interested.^^ 

§  1339.   Effect  of  Revocation  of  Letters  Testamentary  or  of 
Administration:  Duty  to  Account. 

Where  a  will  is  contested  prior  to  probate  and  the 
judgment  is  that  the  will  is  invalid,  the  instrument  must 
be  denied  probate  and  the  right  to  letters  of  the  one 
named  therein  as  executor  fails.^^  In  a  contest  after  pro- 
bate and  the  granting  of  letters  testamentary,  or  in  a 
contest  after  the  granting  of  letters  of  administration  of 
the  estate  of  an  intestate,  if  the  grant  of  probate  or  ad- 
ministration be  revoked,  the  power  and  authority  of  the 
executor  or  administrator  ceases.^*  This  does  not  relieve 
him  from  his  liability  to  account  for  his  administration 

9  In  re  Soulard's  Estate,  141  Mo.  well,  104  111.  64,  65;  Yerkes'  Ap- 
642,  43  S.  W.  617.  peal,  99  Pa.  St.  401. 

10  Meslck  V.  Mesick,  7  Barb.  13  Estate  of  Warfield,  22  Cal.  51, 
(N.  Y.)  120;  Estate  of  Scott,  9  66,  83  Am.  Dec.  49;  Estate  of"*Ricli- 
Watts  &  S.   (Pa.)   98.  ardson,  120  Cal.  344,  346,  52  Pac. 

11  Estate  of  Alexander,  211  Pa,  832. 

St.  124,  60  Atl.  511.    And  see  Ap-  i*  Estate  of  Crozier,  65  Cal.  332, 

peal  of  Sheetz,  100  Pa.  St.  197, 199.  4  Pac.  109;    Clements  v.  McGinn, 

12  Brown  V.  Eggleston,  53  Conn.  4  Cal.  Unrep.  163,  33  Pac.  920; 
110,   2  Atl.   321;    Shaw  v.  Moder-  Matter    of    Blair,    49    App.    Dlv. 
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of  the  estate.^*"  His  account  must  be  prepared  and  ap- 
proved by  the  coiirt,  and  all  the  property  remaining  in 
his  hands  must  be  turned  over  to  his  successor.^*  Tbe 
fact  that  the  appointment  of  the  administrator  was  void 
is  no  ground  for  such,  appointee  to  evade  an  accounting.^'' 
Where  the  probate  of  a  will  is  annulled,  it  must  be 
annulled  in  its  entirety;  it  can  not  be  annulled  in  part.^* 

§  1340.   The  Same  Subject:  Validity  of  Prior  Acts. 

The  general  rule  is  that  where  letters  testamentary  or 
of  administration  are  revoked,  the  executor  or  adminis- 
,trator  is  not  personally  liable  for  any  acts  done  in  the 
due  course  of  administration,  and  that  such  acts  are  valid 
'  if  they  are  such  that  the  person  to  wh.om  administration 
may  be  thereafter  granted  migM  have  lawfully  per- 
formed them.  In  England,  the  rule  is  covered  by  §  77  of 
the  Court  of  Probate  Act,  1857,  statute  of  20  &  21  Vic- 
toria, ch.  77,  which,  provides  that  "where  any  probate  or 
administration  is  revoked  under  this  Act,  all  payments 
bona  fide  made  to  any  executor  or  administrator  under 
such  probate  or  administration,  before  the  revocation 
thereof,  shall  be  a  legal  discharge  to  the  person  making 

(N.  Y.)   417,  63  N.  Y.  Supp.  678;  ground  that  his  appointment  was 

Rutenic  v.  Hamakar,  40   Or.  444,  a   nullity.  —  Dobler  v.    Strobel,   9 

67  Pac.  196.  N.  D.   104,  81  Am.  St.   Rep.   530, 

16  Glenn's  Admr.  v.  Billingslea,  81  N.  W.  37. 

64  Ala.   345;    Hudson  v.   Barratt,  16  Pinney   v.   Barnes,    17   Conn. 

62  Kan.  137,   61  Pac.  737;    Fran-  420;    Aldridge   v.   McClelland,   34 

Cisco   V.  Wingfield,   161   Mo.    542,  N.  J.  Eq.  237. 

61    S.   W.    842;    Aldridge    v.    Mc-  it  Appeal  of  Ela,  68  N.  H.  35, 

Clelland,  34  N.  J.  Eq.  237;  Matter  38  AU.  501;    Dobler  v.  Strobel,  9 

of  Hood,  104  N.  Y.  103,  10  N.  E.  N.  D.  104,  81  Am.  St.  Rep.  530,  81 

35;    In   re   Morrison's    Estate,    68  N.  W.  37. 

Ohio  St.  252,  67  Pac.  567.  is  Estate    of   Dolbeer,    149    Cal. 

An  administrator  can  not  evade  227,  246,  9  Ann.  Cas.  795,  86  Pac. 

his   liability    to    account    on   the  695. 
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the  same;  and  the  executor  or  administrator  who  shall 
have  acted  imder  any  such  revoked  probate  or  adminis- 
tration may  retain  and  reimburse  himself  in  respect  of 
ajiy  payments  made  by  him  which  the  person  to  whom 
probate  or  administration  shall  be  afterwards  granted 
'might  have  lawfully  made."  Section  78  of  the  same  Act 
provides  that  "all  persons  and  corporations  making  or 
permitting  to  be  made  any  payment  or  transfer  bona  fide, 
upon  any  probate  or  letters  of  administration  granted  in 
respect  of  the  estate  of  ajiy  deceased  person  under  the 
authority  of  this  Act,  shall  be  indemnified  and  protected 
in  so  doing,  notwithstanding  any  defect  or  circumstance 
whatsoever  aifecting  the  validity  of  such  probate  or  let- 
ters of  administration." 

§1341.  The  Same  Subject:  Production  of  Later  Will. 

It  was  at  one  time  held  that  a  grant  of  letters  testa- 
mentary or  of  administration  was  absolutely  void  upon 
the  production  of  a  valid  will  of  the  decedent,  or  of  a 
subsequent  will  revoking  the  former  will  and  appointing 
another  executor.  Thus  a  debtor  might  be  compelled  to 
pay  his  debt  twice."  This  rule  was  subsequently  limited 
to  those  cases  where  the  one  entitied  to  letters  testamen- 
tary under  the  last  will  of  the  decedent  had  been  deprived 
of  some  material  right,  and  not  to  include  cases  involving 
only  the  rights  of  others  interested  in  the  estate  or  under 
the  will.  Today,  by  statutory  regulations,  the  executor 
or  administrator  whose  letters  are  revoked,  and  those 
dealing  with  him,  are  protected  if  the  acts  in  question  are 

19  Bacon's    Abr;,    tit.    Exrs.    &  Contra:      Allen    T.    Dundas,     3 

Admrs.,  E,  13;  Abram  t.  Cunning-      Term  R.  125.   See,  also,  Klttredge 
ham,  2  Lev.  182.  v.  Folsom,  8  N.  H.  98;   CMnn  t. 

Taylor,  64  Tex.  385. 
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such  as  might  have  been  performed  by  the  one  to  whom 
letters  testamentary  or  of  administration  are  thereafter 
granted.  The  discovery  of  a  later  will  merely  renders 
the  original  proceedings  voidable.^"  But  where  letters  of 
administration  are  obtained  because  of  the  applicant  sup- 
pressing the  valid  wiU  of  the  testator  wherein  executors 
are  appointed,  the  grant  of  administration  is  void  ab 
initio,  and  any  disposition  made  of  the  assets  by  the 
administrator  is  void  except  such  as  the.  executor  under 
the  will  would  have  been  compelled  to  make.^^  If  the  will 
suppressed  contained  no  appointment  of  an  executor  a 
grant  of  letters  of  administration  is  merely  voidable  and 
the  revocation  is  effective  only  from  the  time  that  the 
letters  of  administration  are  annulled.^* 

Under  the  English  statute  above  mentioned,^*  it  would 
appear  that  if  an  executor  under  a  will  thereafter  de- 
clared invalid  should  pay  a  legacy,  he  would  be  personally 
responsible  for  such  payment  since  the  administrator 
thereafter  appointed  could  not  pay  a  legacy  under  an 
invalid  will.  But  it  was  held  that  the  bona  fide  payment 
by  an  executor  of  a  charitable  bequest  without  knowledge 
or  notice  of  the  invalidity  of  the  will  did  not  allow  the 
administrator  appointed  after  the  revocation  of  probate 
to  collect  from  the  one  to  whom  the  bequest  had  been 
paid  the  moneys  paid  him  under  the  charitable  bequest 

20  Fidelity    &    Casualty    Co.    v.  Waters    v.    Stickney,    12    Allen 

Freeman,  109  Fed.  847,  48  C.  C.  A.  (Mass.)  1,  90  Am.  Dec.  122;   Per- 

692,   54   L.   R.  A.  680;    Sands  v.  kins  v.  Owen,  123  Wis.  238,  101 

Hickey,  135  Ala.  322,  33  So.  827;  N.  W.  415. 

Rebhan  t.  Mueller,  114  111.  343,  55  21  Ellis  v.  Ellis,  (1905)  1  Cli.  613. 

Am.  Rep.  869,  2  N.  E.  75;  Jones'  22Boxall  t.  Boxall,  27  Ch.  Div. 

Exr.  V.  Jones'  Widow,  14  B.  Men.  220;    Craster  v.   Thomas,    (1909) 

(Ky.)  464;  Succession  of  Robert-  2  Ch.  349. 

son,  49  La.  Ann.  80,  21  So.  197;  23  See  preceding  section. 
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and  which  he  had  applied  in  accordance  with  the  direc- 
tions in  the  will.^*  In  some  jurisdictions  by  statute  the 
executor  or  administrator  whose  letters  are  revoked  is 
not  liable  for  any  act  done  in  good  faith  previous  to 
revocation.^** 

24  Fitzpatrick  v.  M'Glone,  (1897)  nulled,  is  void. — ^Hinkle  v.  Bichel- 

2  Ir.  Rep.  542.  berger,  2  Pa.  St.  483. 

A  legacy  paid  under  a  will,  the  as  Cal.  Code  Civ.  Pro.,  §  1331. 
probate  of  which  is  thereafter  an- 
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§  1350.    English  rule  that  bond  is  required  of  executor  only  in 
special  cases. 

§  1351.    Effect  of  direction  in  will  that  executor  serve  without 
bonds. 

§  1352.    The  same  subject :  Additional  bonds. 

§  1353.    Execution  of  bonds. 

§  1354.    Effect  of  failure  to  give  bond  when  so  ordered.. 

§  1355.    When  appointment  is  void  or  bond  voluntarily  given. 
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§  1357.    When  surety  is  liable  for  acts  of  principal  prior  to  bond. 
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duties  of  office. 
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dent 
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§  1364.  Bond  to  pay  all  debts  and  legacies. 

§  1365.  Letters  testamentary  or  of  administration. 

§  1366.  "Will  of  testator  can  not  override  statute  requiring  letters. 

§  1367.  Decree  of  probate  court  not  subject  to  collateral  attack. 

§  1342.    Objection  May  Be  Made  to  the  Granting  of  Letters 
on  the  Ground  That  Applicant  Is  Disqualified. 

Where  one  dies  intestate  leaving  an  estate  which  de- 
mands administration,  letters  of  administration  may  be 
granted.  If  the  decedent  leaves  a  wiU  in  which  no  execu- 
tor is  named  or  the  one  named  is  unwilling  to  or  incapable 
of  acting,  letters  of  administration  with  the  will  annexed 
may  be  granted.  If  the  one  nominated  in  the  will  and 
appointed  executor  die  intestate,  an  administrator  de 
bonis  non  may  be  appointed.  In  all  such  cases  the  ques- 
tion which  first  arises  is  as  to  who  is  first  entitled  to  be 
granted  letters.  These  matters  have  been  hereinbefore 
treated.^ 

An  executor  derives  his  autliority  from  being  named  as 
such  by  the  testator  in  his  will.^  If  a  will  is  invalid  and 
is  rejected  for  probate,  the  appointment  of  the  executor 
falls  with  it.  Letters  testamentary  may  issue  only  as  the 
result  of  the  will  being  accepted  for  probate.*  In  order 
that  the  will  be  rejected,  its  invalidity  must  be  shown ; 
but  the  qualification  of  the  applicant  for  letters  may  be 
put  in  issue  in  all  cases. 

1  As  to  order  in  which  persona  of  administration  durante  minore 

are  entitled  to  administer  estates  astate,  see  §1279. 

of  intestates,  see  §§  1197,  1198.  As  to  letters  of  administration 

As  to  who  is  entitled  to  letters  durante  absentia,  see  §§  1281, 1282. 

of  administration  with  the  will  an-  2  See  §  1216. 

ne.xed,  see  §§1228-1236.  3  Estate  of  Warfleld,  22  Cal.  51, 

As  to  who  is  entitled  to  letters  66,  83  Am.  Dec.  49;  Estate  of  Rich- 

of    administration   de   bonis    non,  ardson,  120  Cal.  344,  346,  52  Pao. 

see  §§  1248-1250.  832. 

As  to  who  is  entitled  to  letters 
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Whenever  application  is  made  for  either  letters  testa- 
mentary or  of  administration,  any  person  interested  in 
the  estate  may  object  to  the  granting  of  letters  to  the 
petitioner  on  the  ground  that  he  is  not  competent  to  act. 
In  his  behalf  any  of  the  matters  specified  by  statute  as  a 
disqualification  to  so  act,  either  as  executor  or  adminis- 
trator as  the  case  may  be,  may  be  urged  against  the 
appointment.*  The  usual  method  of  procedure  is  for  the 
interested  party  to  file  objections  setting  forth  the  dis- 
qualifications of  the  applicant  which,  if  denied,  are  de- 
termined as  matters  of  fact  upon  evidence  produced  in 
court. 

§  1343.  Leg^ity  of  Acts  of  Administrator  Prior  to  Appoint- 
ment. 
The  authority  of  an  administrator  is  based  upon  his 
appointment  as  such  by  the  court  and  until  his  appoint- 
ment and  qualification,  he  has  no  authority  to  perform 
any  of  the  acts  pertaining  to  the  office.®  However,  the 
authority  of  an  administrator,  when  appointed,  by  rela- 
tion dates  back  to  the  date  of  the  death  of  the  intestate 
so  that  acts  which  he  may  have  performed  in  the  capacity 
of  administrator  prior  to  his  appointment  are  thereby 
legalized,  and  his  authority  over  the  estate  as  adminis- 
trator becomes  effective  as  of  the  date  of  the  death  of  the 
decedent.^     This  gives  the  administrator,  upon  his  ap- 

4  As  to  matters  which,  disqualify  6  WhitehaJl  v.  Squire,  1  Salk. 
one  from  acting  as  executor  or  296;  Goods  of  Pryse,  (1904) 
administrator,  see  §§  1194-1214.  P.  301;  Christie  v.  Clark,  27  XJ.  C. 

5  Whitehead  v.  Taylor,  10  Ad.  Q.  B.  21;  Hodges  v.  Kimball,  91 
&  El.  210;  Otto  V.  Regina  Music-  Fed.  845,  34  C.  C.  A.  103;  Black- 
Box  Co.,  87  Fed.  510;  Dawes  v.  man  v.  Baxter  etc.  Co.,  125  Iowa 
Boylston,  9  Mass.  337,  6  Am.  Dec.  118,  2  Ann.  Gas.  707,  70  L.  R.  A. 
72;  Shirley  v.  Healds,  34  N.  H.  250,  100  N.  W.  75;  Brown  v. 
407.  Howell,    66   N.    J.   L.    25,    48   Atl. 
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pointment  by  court,  the  right  to  prosecute  any  action 
arising  in  favor  of  the  estate  after  the  death  of  the  intes- 
tate and  prior  to  his  appointment,  the  same  as  he  can 
prosecute  actions  for  matters  arising  before  the  intes- 
tate's death  J 

One  who  is  entitled  to  letters  of  administration  of  the 
estate  of  a  decedent  is  justified,  prior  to  his  appointment, 
to  take  such  steps  as  may  be  necessary,  to  preserve  the 
estate;*  but  his  subsequent  appointment  will  legalize  only 
those  acts  which  were  done  in  the  interest  of  the  estate 
and  for  its  benefit.*  But  although  the  rights  of  an  admin- 
istrator  may  date  back  to  the  time  of  the  death  of  the 
decedent,  the  rule  will  not  render  unlawful  the  possession 
of  property  taken  by  the  heirs  of  the  decedent  in  order  to 
conserve  it  until  the  appointment  of  an  administrator.^** 

§  1344.   Powers  of  Executor  Before  Probate ;   Conunofa  Law 
Rule. 

The  common  law  rule  once  prevailing,  although  now 
generally  changed  by  statute,  was  that  an  executor  might 
perform  almost  all  acts  incident  to  the  office  prior  to  the 
admission  of  the  will  to  probate  and  his  appointment  by 
the  court.  He  could  not,  however,  maintain  an  action  as 
executor  until  after  his  appointment  and  qualification  as 
such,^^  for  when  he  brought  suit  in  his  representative 

1020 ;  Costo  V.  Murray,  47  Ore.  57,  9  Costo  v.   Murray,   47   Ore.   57, 

81  Pac.  3R8,  883;  Martin  v.  Fowler,  81  Pac.  388,  883;  Leber  v.  Kauffelt, 

51  S.  C.  164,  28  S.  E.  312.  5  Watts  &  S.  (Pa.)  440. 

7  Tharpe  v.  Stallwood,  5  M.  &  G.  lo  Hardy  v.  Wallis,  103  111.  App. 
760,  7  Jur.  492;  Jahns  v.  Nolting,  141;  Costo  v.  Murray,  47  Ore.  57, 
29  Oal.  507;  Rockwell  v.  Saunders,  81  Pac.  388,  883. 

19  Barb.   (N.  Y.)   473;   Hayden  v.  ii  Godolph,   pt.    2,    ch.    2'0,    §1; 

Roe,  66  Wis.  288,  28  N.  W.  186.  Wentw.   Off.   Exr.    (14tli  ed.)    81; 

8  Taylor  v.  Woburn,  130  Mass.  Wankford  v.  Wankford,  1  Salk. 
494.  301;    HumphreyB   v.   Ingledon,   1 
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capacity  he  was  required,  when  he  declared,  to  make 
profert  of  his  letters  testamentary.^^  Although  he  had 
constructive  possession  and  sued  in  his  individual  capac- 
ity, yet  generally  at  the  trial  he  would  be  required  to 
prove  his  authority  as  executor,  which  he  could  not  do 
unless  the  will  had  been  admitted  to  probate.^*  Yet  an 
executor  before  his  appointment  could  commence  an  ac- 
tion and  could  thereafter  prosecute  it  if,  when  he  was 
required  to  declare,  probate  of  the  will  had  been  had." 

At  common  law  the  one  named  as  executor  in  the  will 
of  a  decedent  could,  prior  to  his  appointment  by  the  court, 
take  possession  of  the  decedent's  personalty,  sell  and  dis- 
pose of  it,  pay  the  debts  of  the  estate,  receive  or  release 
rents  owing  to  it,  and  distrain  for  rent  due  to  the  testa- 
tor. ^^  Even  though  the  executor  should  die  after  per- 
forming any  of  the  above  acts  and  prior  to  proving  the 
will,  his  acts  were  valid.^® 

§1345.   The  Same  Subject:  Rule  Under  Modem  Statutes. 

The  statutes  in  most  jurisdictions  have  changed  the 
common  law  rule  as  to  the  powers  of  executors  prior  to 
probate,  and  it  is  now  generally  provided  that  no  executor 
named  in  a  will  shall,  prior  to  the  issuance  of  letters  tes- 
tamenta^  to  him,  have  the  right  to  dispose  of  any  part  of 

p.  Wms.  753;   Hill  v.  Tucker,  13  Humphreys,  3  P.  Wms.  351;  Cocke 

How.  (U.  S.)  458,  14  L.  Ed.  223.  v.  Walters,  6  Ark.  404. 

12  Comber's  Case,  1  P.  Wms.  iB  Godolph,  pt.  2,  ch.  20,  §§  1,  3; 
768.  Wentw.   Off.   Exr.    (14th  ed.)    81; 

13  Blalnfield  v.  March,  7  Mod.  Coke  Litt.  292h;  Mlddleton's  Case, 
141,  by  Holt,  C.  J.  5  Coke  28a;  Whitehead  v.  Taylor, 

14  Wills  V.  Rich,  2  Atk.  285;  10  Ad.  &  El.  210;  Wills  v.  Rich, 
Mitchell    V.    Smart,    3    Atk.    606;  2  Atk.  286. 

Wankford   v.   Wankford,    1    Salk.  le  Brazier  v.  Hudson,  8  Sim.  67; 

302,  303;  Humphreys  v.  Ingledon,  Wankford  v.  Wankford,  1  Salk. 
1    P.    Wms.    753;    Humphreys    v.      306. 
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the  estate  of  the  testator  except  to  pay  funeral  expenses ;" 
nor  does  an  executor  prior  to  his  appointment  have 
authority"  to  interfere  with  the.  estate  further  than  is 
necessary  for  its  preservation.^*  But  where  the  property 
of  the  testator  requires  care  for  its  preservation,  it  is  not 
an  unlawful  interference  with  the  assets  of  the  estate  for 
the  executor  named  in  the  will,  prior  to  probate,  to  take 
charge  of  the  property  and  remove  it  to  another  place  for 
safe-keeping.i®  If  an  executor  assents  to  a  legacy  before 
letters  have  issued  to  him,  his  assent  will  not  pass  the 
legal  title  nor  bind  the  estate.^"  Such  statutes  are  limita- 
tions upon  the  rights  and  powers  of  executors,*^  and  the 
rule  of  the  common  law  will  prevail  unless  abrogated  by 
legislative  enactment.  For  the  executor  derives  his  power 


17  Wall  T.  Bissell,  125  U.  S.  382, 
389,  31  L.  Ed.  772,  8  Sup.  Ct.  979; 
Carpenter  v.  Going,  20  Ala.  587; 
Wood  V.  Cosby,  76  Ala.  557,  558; 
McDearmon  v.  Maxfleld,  38  Ark. 
631;  Carter's  Exrs.  v.  Carter,  10 
B.  Mon.  (Ky.)  327;  Gay  v.  Minot, 
3  Cush.  (Mass.)  352;  Stagg  v. 
Green,  47  Mo.  500;  Kittredge  v. 
Folsom,  8  N.  H.  98,  111;  Hum- 
bert V.  Wurster,  22  Hun  (N.  Y.) 
405;  Hartnett  v.  Wandell,  60  N.  Y. 
346,  350,  19  Am.  Rep.  194;  Martin 
V.  Peck,  2  Yerg.  (Tenn.)  298;  Mon- 
roe  T.  James,  4  Munf.  (Va.)  194. 

"The  will  is  the  source  of 
the  executor's  title  and  general 
powers.  The  letters  testamentary, 
founded  upon  the  probate  of  the 
will,  do  not  create  the  executor, 
nor  confer  title  upon  him,  but  is 
the  authentic  evidence  of  the 
power  conferred  by  the  will  and 


which  existed  before  they  were 
granted.  The  property  of  the  tes- 
tator is  in  the  legal  custody  of  the 
executor  appointed  by  the  will, 
before  probate,  and  he  may  exer- 
cise many  of  the  powers  of  an 
owner  over  it.  He  can  not  dispose 
of  it,  but  he  may  take  it  into  his 
manual  possession  for  safe  keep- 
ing."—  People  ex  rel.  Gould  v. 
Barker,  150  N.  Y.  52,  57,  44  N.  B. 
785. 

18  Gall  T.  Stoll,  259  111.  174,  102 
N.  E.  225;  Humbert  v.  Wurster, 
22  Hun  (N.  Y.)  405;  Claim  of 
Flandrow,  92  N.  Y.  256;  Roberts 
V.  Stuart,  80  Tex.  379,  15  S.  W. 
1108. 

19  Dickinson  v.  Powers,  140  App. 
Div.  105,  125  N.  Y.  Supp.  949. 

20  Gardner  v.  Gantt,  19  Ala.  666. 

21  Humbert  v.  Wurster,  22  Hun 
(N.  Y.)  405;  Thomas  v.  Cameron, 
16  Wend.  (N.  Y.)  579. 
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from  the  will,  not  from  tlie  probate;  it  is  only  to  enable 
him  to  sue  as  executor  tbat  the  will  must  be  probated.^^ 
For  it  is  held  that,  prior  to  probate,  an  executor  may 
receive  and  dispose  of  the  personal  estate  of  the  tes- 
tator,*^ or  release  a  cause  of  action,  dispose  of  goods,  or 
enter  upon  or  sell  a  term,  and  the  release,  entry  or  sale 
will  be  valid  although  he  die  before  probate,  so  long  as 
the  will  is  subsequently  proved.** 

Wben  letters  testamentary  have  been  granted  to  an 
executor,  they  relate  back  to  the  date  of  the  testator's 
death  and  validate  the  acts  therefore  done  by  him  as 
executor  and  in  line  with  tbe  duties  of  the  office.*"  WMle 
a  vdll  becomes  operative  from  the  time  of  tbe  testator's 
death,  the  person  therein  named  as  executor  does  not  by 
reason  thereof  become  immediately  qualified  witb  all  the 
powers  and  duties  incident  to  that  office.**  The  appoint- 
ment of  an  executor  is  not  complete  until  after  tbe  will  has 
been  admitted  to  probate  and,  since  bis  right  to  the  ap- 
pointment depends  upon  the  will.  If  the  wiU  is  denied 
probate,, his  right  to  the  appointment  fails.*^ 

22  Hill  V.  Tucker,  13  How.  v.  Gray,  143  Ala.  234,  5  Ann.  Cas. 
(U.  S.)-458,  14  L.  Ed.  223;  Thief es  55,  38  So.  916;  Mettler  v.  Warner, 
V.  Mason,  55  N.  J.  Eq.  456,  37  AU.  243  111.  600,  134  Am.  St.  Rep.  388, 
455;  Bambrlck  v.  Webster  Groves  9"  N.  B.  1099;  Allison  v.  Cocke's 
etc.    Church   Assn..   53    Mo.   App.      ^^^^  1»«  K^-  ^63,  51  S.  W.  593; 

Richardson  v.  Bailey,  69  N.  H.  384, 


225,  236. 
28  Thiefes  v.  Mason,  55  N.  J.  Eq, 


76  Am.  St.  Rep.  176,  41  Atl.  263; 
In  re  Murray's  Estate,  56  Ore.  132, 


456.  37  Atl.  455.  107  p^„  ^^9 

24  Richards  v.  Pierce,  44  Mich.  26  Gall  v.  Stoll,  259  111.  174,  102 
444,  446,  7  N.  W.  54.  n.  E.  225. 

25  Smith  V.  Milles,  1  Term  R.  27  Estate  of  Warfield,  22  Cal.  51, 
475,  480;  Rogers  v.  James,  7  66,  83  Am.  Dec.  49 ;  Estate  of  Rich- 
Taunt.  147;  Ingle  v.  Richards,  28  ardson,  120  Cjd.  344,  346,  52  Pac 
Beav.  366,  6  Jur.  N.  S.  1178;  Nance  832. 
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At  common  law  an  executor  miglit  commence  an  action 
before  probate  and  could  maintain  tbe  same  if  probate 
had  been  granted  prior  to  the  time  that  lie  was  called 
upon  to  declare.^*  But  in  the  United  States  the  rule  is 
that  the:  declaration  is  filed  before  writ  issues,  and  it  fol- 
lows that  the  wiU  must  be  admitted  to  probate  before  suit 
can  be  commenced.^*  Nor  can  the  one  named  in  the  will 
as  executor  be  sued  at  law  or  in  equity  untU  after  his  due 
appointment  and  qualification.^" 

§  1346.   Application  for  Letters,  and  Appointment  by  Court. 

After  a  wiU  has  been  duly  proved  and  accepted  for 
probate,  the  next  step  is  the  appointment  of  the  executor. 
It  is  the  general  practice  that  the  petition  for  the  probate 
of  the  will  be  filed  for  or  on  behalf  of  the  one  named 
therein  as  executor  and  that  in  such  petition  he  pray  his 
appointment.  Notice  of  such  application  is  given  con- 
currently with  notice  of  petition  for  the  probate  of  the 
Avill.  If  no  executor  be  named  in  the  will  or  if  the  one 
therein  named  be  unwilling  or  incapable  of  acting,  then 
the  demand  for  probate  may  be  made  by  the  one  first 
entitled  to  letters  of  administration,  and  in  asking  for 
letters  the  facts  should  be  stated.  In  applying  for  letters 
of  administration  of  the  estate  of  an  intestate,  the  appli- 
cant should  show  in  his  petition  that  he  is  entitled  to  such 
letters.    In  all  cases,  whether  the  application  be  for  let- 

28  See  §  1344.  necessary  before  the  plaintiff  de- 

29  Wood  V.  Cosby,  76  Ala.  557;  clared,  is  tbat  he  was  required  to 
Cocke  V.  Walters,  6  Ark.  404;  Call  make  prof ert  of  his  letters  in  his 
V.  Ewing,  1  Blackf.  (Ind.)  301;  declaration." — Cocke  v.  Walters, 
Ratrie  v.  Wheeler's  Exr.,   6  Har.  6  Ark.  404. 

&  J.  (Md.)  94;  Matter  of  Claim  of  30  Wheeler  v.  Chicago  Title  etc. 

Flandrow,  92  N.  Y.  256;   Thomas  Co.,  217  111.  128,  75  N.  E.  455;  Fay 

V.  Cameron,  16  Wend.  (N.  Y.)  579.  v.  Reager,  2  .Sneed  (34  Tenn.)  200. 
"The  reason  why  probate  was 
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ters  testamentary,  of  administration  with  tte  will  an- 
nexed, or  of  administration,  the  jurisdictional  facts 
should  be  set  forth.  In  applications  for  letters  of  any 
character,  the  jurisdictional  facts  and  the  competency  of 
the  applicant  to  act  must  be  shown  to  the  court  and, 
whether  after  contest  or  not,  the  court  in  a  proper  case 
makes  its  order  granting  letters  testamentary  or  of  ad- 
ministration to  the  applicant.  This  is  the  first  judicial 
sanction  of  authority.  However,  other  formalities  are 
required,  for  the  appointment  by  the  court  must  be  fol- 
lowed by  the  appointee  taking  the  oath  of  office  and  giving 
a  bond  when  required,  after  which  he  receives  his  letters 
testamentary  or  of  administration  which  is  his  evidence 
of  authority. 

§  1347.   Oath  of  Oface. 

-After  the  court  has  made  its  order  granting  letters 
testamentary  or  of  administration  to  the  applicant,  the 
rule  is,  in  England  and  generally  in  the  United  States, 
that  the  appointee  must  take  next  the  oath  of  office.  This 
oath  is  usually  in  written  form,  subscribed  and  sworn  to 
by  the  appointee  and  filed  with  the  court  records  of  the 
cause.  It  varies  according  to  the  facts  of  the  case,  but 
its  purport  is  that  the  appointee  will  administer  the 
estate  according  to  law  and  faithfully  discharge  the  du- 
ties of  his  office.  The  subscribing  and  filing  of  a  written 
oath  of  office  by  the  one  appointed  executor  or  adminis- 
trator has  long  been  required  under  the  practice  in 
England,^*  and  is  required  in  many  jurisdictions  in  the 
United  States.*^     In  California  no  person  can  fill  the 

814  ,Bum.   Ecc.   L.   327,   PhlUi-  65  Iowa  727,  54  Am.  Rep.  39,  23 

more's    ed.;    Williams    Exrs.,    (3d  N.  W.  143;   Gallagher  v.  Holland, 

Am.  ed.)  •*276,  277,  371.  2.0  Nev.  164,  18  Pac.  834;   Monroe 

82  Morris  v.  Chicago  etc.  E.  Co.,  T,  James,  4  Munt  (Va.)  194. 
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office  of  executor  or  administrator  until  he  has  qualified 
according  to  law,  and  the  statute  requires  that  before 
letters  testamentary  or  of  administration  can  issue,  an 
executor  or  administrator  must  take  and  subscribe  an 
oath  before  some  officer  authorized  to  administer  oaths, 
that  he  will  perform,  according  to  law,  the  duties  of 
executor  or  administrator,  which  oath  must  be  attached 
to  the  letters.^*  If  the  appointee  refuse  or  neglect  to 
qualify,  it  is  a  disclaimer  of  the  trust.^*  The  taking  and 
filing  of  the  oath  is  an  acceptance  of  the  office.^^  But  it 
has  been  said  that  in  the  absence  of  a  statutory  require- 
ment of  an  oath  by  the  executor  or  administrator  to  faith- 
fully discharge  the  duties  of  his  office,  his  failure  to  take 
an  oath  will  not  affect  his  right  to  maintain  a  suit  to  col- 
lect the  assets  of  the  estate.** 

Irregularities  in  the  matter  of  procedure  will  not  in- 
validate the  appointment.  Where  the  statute  requires 
that  the  oath  be  taken  before  the  county  clerk  and  it  is 

In  Oregon,  where  the  will  pro-  the  oath  of  office,  it  is  in  effect  a 

vided   that   the   executor   give   a  refusal  to  accept  the  office. — Rex 

hond  in  a  sum  specified  therein,  v.  Raines,  1  Ld.  Raym.  363. 

which  he  did  and  which  was  ap-  35  Seaman  v.  Jamison,  146  App. 

proved  hy  the  court.  It  was  held  Div.  428,  131  N.  Y.  Supp.  155. 

unnecessary    to    require    the    ex-  36  Leahy  v.   Haworth,   141   Fed. 

ecutor  to  take  the  oath  prescribed  850,   73   C.   C.   A.   84,   4    L.    R.   A. 

in  cases  where  the  undertaking  is  (N.  S.)  657. 

wholly    dispensed    with.  —  In    re  In  Re  Conser's  Estate  (Warren 

Censer's  Estate  (Warren  v.  Hen-  v.  Hendricks),  40  Ore.  138,  66  Pac. 

dricks),  40  Ore.  138,  66  Pac.  607.  607,   it  is   said   that   if   the   will 

33  Cal.  Code  Civ.  Pro.,  §1387;  provides  for  a  bond  in  a  sum  fixed 
Estate  of  Hamilton,  34  Cal.  464,  by  its  provisions,  and  which  bond 
469 ;  Pryor  v.  Downey,  50  Cal.  388,  is  given  by  the  executor  and  ap- 
399,  19  Am.  Rep.  656.  proved  by  the  court,  the  executor 

34  Bowden  v.  Pierce,  73  Cal.  459,  is  not  required  to  take  the  oath 
463,  14  Pac.  302,  15  Pac.  64.  required  in  cases  where  a  bond  is 

If  an  executor  refuses  to  take      dispensed  with. 
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taken  before  a  notary  public,  the  irregularity,  if  any,  is 
cured  by  later  taking  the  oath  before  the  proper  officer.^' 
Where  the  oath  must  be  taken  before  entering  upon  the 
duties  of  the  office,  taking  the  oath  before  appointment 
has  been  held  proper.^* 

§1348.   Bonds  of  Administrators:  Statutory  Regulations  in 
England. 

By  the  statute  of  21  Henry  VIII,  ch.  5,  §  3,  the  ordinary 
was  directed,  in  granting  administriation,  to  take  "surety 
of  him  or  them  to  whom  shall  be  niade  such  commission. ' ' 
By  the  statute  of  22  &  23  Chas.  II,  ch.  10,  §  1,  all  ordi- 
naries "as  well  as  the  judges  of  the  Prerogative  Courts 
of  Canterbury  and  York  for  the  time  being  and  all  other 
ordinaries  and  ecclesiastical  judges,  having  power  to 
commit  the  administration  of  the  goods  of  an  intestate, 
were  directed  to  take  sufficient  bonds  with  two  or  more 
able  sureties,  respect  to  be  had  to  the  value,  of  the  estate, 
in  the  name  of  the  ordinary,  conditioned  that  the  adminis- 
trator would  duly  perform  the  duties  of  his  office,  setting 
the  same  forth  at  length. 

By  the  Court  of  Probate  Act,  1857,  statute,  of  20  &  21 
Vict.,  ch.  77,  which  created  the  Court  of  Probate,  subse- 
quently merged  into  the  Supreme  Court  of  Judicature, 
the  above  mentioned  statutes  were  repealed  insofar  as 
they  referred  to  bonds,  but  by  §  81  of  the  last  act  it  is 
provided  that  "every  person  to  whom  any  grant  of  ad- 
ministration shall  be  committed  shall  give  bond  to  the 
judge  of  the  Court  of  Probate  to  enure  for  the  benefit  of 
the  judge  for  the  time  being,  and,  if  the  Court  of  Probate 

37  Gallagher  v.  Holland,  20  Nev.  38  Morris  v.  Chicago  etc.  R.  Co., 

164,  18  Pac.  834.  65  Iowa  727,  54  Am.  Rep.  39,  23 

N.  W.  143. 
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or  (in  tlie  case  of  a  grant  from  the  district  registry)  the 
district  registrar  shall  require,  with  one  or  more  surety 
or  sureties,  conditioned  for  duly  collecting,  getting  in, 
and .  administering  the  personal  estate  of  the  deceased, 
which  bond  shall  be  in  such  form  as  the  judge  shall  from 
time  to  time  by  any  general  or  special  order  direct:  pro- 
vided that  it  shall  not  be  necessary  for  a  Solicitor  for  the 
Affairs  of  the  Treasury  or  the  Solicitor  of  the  Duchy  of 
Lancaster  applying  for  or  obtaining  administration  to 
the  use  or  benefit  of  her  Majesty  to  give  any  such  bond 
as  aforesaid."  By  §  82  of  said  Act,  "such  bond  shall  be 
in  a  penalty  of  double  the  amount  under  which  the  estate 
and  effects  of  the  deceased  shall  be  sworn,  unless  the 
Court  or  district  registrar,  as  the  case  may  be,  shall  in 
any  case  think  fit  to  direct  the  same  to  be  reduced,  in 
which  case  it  shaU  be  lawful  for  the  Court  or  district 
registrar  so  to  do,  and  the  Court  or  district  registrar- 
may  also  direct  that  more  bonds  than  one  shall  be  given, 
so  as  to  limit  the  liability  of  any  surety  to  such  amount 
as  the  Court  or  district  registrar  shall  think  reasonable. ' ' 
By  §  73  of  the  above  Act  a  bond  is  required  of  the  one 
granted  letters  of  administration  with  the  will  annexed 
where  no  executor  is  named  in  the  will  or  the  one  named 
is  unwilling  to  or  incapable  of  acting.  By  §  83  of  said 
Act,  the  court  may,  on  motion  or  petition,  where  the 
condition  of  the  bond  has  been  broken,  order  the  assign- 
ment of  the  bond  to  one  designated  in  the  order  who 
thereupon  becomes  entitled  to  sue  in  his  own  name  and 
recover  on  said  bond  as  trustee,  for  all  persons  interested, 
the  full  amount  recoverable  because  of  the  breach  of 
condition. 

in  Com.  on  Wills— 16 
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§  1349.   General  Rules  as  to  Bonds  of  Administrators. 

Under  the  English  practice  sureties  may  be  dispensed 
with  and  the  bond  of  the  administrator  alone  accepted 
where  all  the  property  of  the  estate  has  been  paid  into 
the  court  of  chancery  to  be  administered  by  that  court,^* 
or  the  administrator  is  the  trustee  in  bankruptcy  of  the 
decedent  or  the  official  receiver  in  bankruptcy,*"  likewise 
where  there  are  no  debts  and  the  one  applying  for  admin- 
istration is  entitled  to  receive  all  of  the  decedent's 
estate.*^  The  security  need  not  be  contained  in  one  bond, 
but  may  be  made  up  of  a  number  of  bonds. *^ 

In  the  United  States,  it  is  a  universal  requirement  that 
an  administrator  must  give  a  bond  conditioned  upon  the 
faithful  performance  of  his  duties  according  to  law.  This 
matter  is  uniformly  covered  by  state.  Such  bonds  are 
required  to  secure  a  due  administration  of  the  estate  and 
a  proper  distribution  of  the  residue,  after  the  collection 
of  assets  and  payment  of  debts,  among  those  entitled 
thereto.**  They  are  for  the  protection  and  benefit  of 
creditors  and  distributees,  in  order  to  compel  the  admin- 
istrator to  properly  administer  the  estate  or  be  held  liable 
on  his  bond  for  a  failure  to  lawfully  execute  his  trust.** 
The  requirement  of  a  bond  applies  to  all  administrators, 
whether  general  or  limited,  or  whether  with  the  will 
annexed  although  the  will  provides  that  the  executor 
named  therein  be  not  required  to  give  security.    Such  a 

39  In  re  Stelfox,  70  L.  T.  814;  196;    In   re   McGowan,   L.   R.    10 
In  re  Leach,  80  L.  T.  170.  Pro.  Div.  197. 

40  In  re  Thaeker,  .(1900)  P.  15;  43  Appeal    of    Picciuet,    5    Pick, 
In  re  Causton,  (1906)  P.  124.  (Mass.)    65,    72. 

41  In  re  Paton,    (1901)    P.  188;  44Vroom   v.    Smith's   Exrs.,    14 
In  re  Harper,  (1909)  P.  88.  N.  J.  L.  479;  Ordinary  v.  Cooley. 

42  In  re  Earle,  L.  R.  10  Pro.  Div.  30  N.  J.  L.  271. 
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provision  by  the  testator  is  personal  in  its  nature  and 
applies  only  to  the  executor  named.*^ 

By  statute  in  some  jurisdictions  where  administration 
of  an  estate  is  granted  to  the  public  administrator  in  his 
official  capacity,  his  official  oath  and  bond  stand  in  lieu 
of  the  administrator's  oath  and  bond.  The  court,  how- 
ever, has  the  inherent  power  to  require  a  bond  of  a  public 
administrator  and  may  do  so  if  the  circumstances  war- 
rant, and  in  such  amount  as  will  protect  those  interested 
in  the  estate.*® 

§  1350.   English  Rule  That  Bond  Is  Required  of  Executor  Only 
in  Special  Cases. 

There  is  a  distinction  between  executors  and  adminis- 
trators as  to  the  requiring  of  bonds.  Under  the  early 
practice  in  England,  the  ecclesiastical  courts  which  were 
charged  with  the  settlement  of  estates  of  decedents, 
exerted  very  little  authority  over  the  executor.  He  was 
considered  as  deriving  his  authority  from  the  will  of  the 
testator  and  not  from  the  grant  of  the  ordinary.  A  bond 
was  not  required  of  an  executor  although  he  was  insol- 
vent. The  executor  was  considered  the  trustee  for  the 
decedent  and  if  the  testator  deemed  it  proper  to  appoint 
him  to  the  office,  the  court  was  not  authorized  to  add 
other  qualifications.*''     Courts  of  chancery,  however,  in 

45  Sneer  v.  Stutz,  102  Iowa  462,  istrators  In  each  particular  case." 
71  N.  y.  415.  — Beckett  v.   Selovea-,  7   Cal.  215, 

46  Healy  v.  Superior  Court,  127      68  Am.  Dec.  .237. 

Cal.  659,  60  Pac.  428.  47Woemer,  Amer.  L.  of  Adm., 

"The  public  administrator  is  re-  §§  250,   251;    Ames  v.  Armstrong, 

quired   to  give  a  bond   and   take  106  Mass.  15;   Municipal  Court  v. 

the  official  oath;  it  would  seem  to  Whaley,  25  R.  I.  289,  105  Am.  St. 

have    been    the    intention    of   the  Rep.  890,  63  L.  R.  A.  235,  55  Atl. 

statute  to  dispense  with  the  bond  750. 
and  oath  required  of  other  admin- 
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order  to  protect  widows  and  cMldren,  were  compelled  to 
assume  a  new  jurisdiction,  and  it  became  the  rule  of  the 
chancery  court  to  require  an  insolvent  executor  to  give 
an  undertaking  for  the  faithful  execution  of  his  trust,  the 
executor  being  considered  in  equity  as  a  bare  trustee. 
The  English  rule  is  that  bonds  of  an  executor  are  not 
required  except  where  such  special  circumstances  render 
them  necessary.** 

§  1351.  Effect  of  Direction  in  Will  That  Executor  Serve  With- 
out Bonds. 

In  the  United  States  there  is  no  general  rule,  the 
English  rule  being  followed  in  some  jurisdictions;**  in 
others  the  executor  named  in  a  will  must,  prior  to  the 
issuance  of  letters  testamentary,  give  a  sufficient  bond 
unless  the  will  directs  that  no  bonds  shall  be  required.®" 

4s  Duncumban   v.    Stint,    1    Cb.  the  recovery  of  they  testator's  ef- 

Cas.  121;  s.  c,  1  Eq.  Cas.  Abr.  238,  fects;    likewise   it    may    restrain 

pi.     21;     Batten    v.     Eamley,     2  assignees  of  a  bankrupt  executor 

P.   Wms.   163;    Rous  v.  Nable,   2  from  paying  over  the  fund  to  him. 

Vem.  249.  — Utterson  v.  Mair,  4  Bro.  C.  C. 

Where  the  residue  of  the  per-  270. 
Eonal  estate  was  charged  with  the  49  Chretien  v.  Bienvenu,  41 
payment  of  an  annuity  to  the  tes-  la..  Ann.  728,  6  So.  553;  Bird  v. 
tator's  widow  for  her  mother's  Wiggins,  35  N.  J.  Eq.  Ill;  Cole- 
life,  intended  to  be  paid  quarterly,  grove  v.  Horton,  11  Paige  (N.  Y.) 
and  the  estate  consisted  of  bonds  261,  263;  Matter  of  Lowery's  Es- 
or  securities,  the  executors,  al-  tate,  19  Misc.  Rep.  (N.  Y.)  83, 
though  not  charged  with  miscon-  43  N.  Y.  Supp.  972;  Wilkins  v. 
duct,  were  ordered  to  bring  before  Harris,  60  N.  C.  592. 
the  master  a  sufficient  part  of  the  bo  Allen  v.  Draper,  98  Ala.  590, 
estate  to  preserve  the  annuity. —  13  So.  529;  Flanders  v.  Locke,  53 
Slanning  v.  Style,  3  P.  Wms.  334.  Cal.   20;   Willson  v.  Whitfield,  38 

The    court    of    chancery    may  Ga.     269;     Burlington    Protestant 

restrain  an  insolvent  executor  and  Hospital   Assn.   v.    Gerlinger,   111 

appoint  a  receiver  to  bring  actions  Iowa  293,  82  N.  W.  765 ;   McGu're 

In  the  name  of  the  executor  for  v.  Gallagher,   99  Me.  334,  59  Atl. 
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The  law,  however,  may  require  that  an  executor  must 
give  a  bond  even  though  the  will  relieves  him  of  that 
burden.^^  Although  the  statutes  may  not  demand  a  bond 
in  those  instances  where  the  testator  directs  the  appoint- 
ment of  his  executor  without  requiring  him  to  give  secur- 
ity, a  bond  may  be  demanded  if  necessary  to  protect  the 
estate  and  interested  parties  irrespective  of  the  testator's 
directions.  Thus,  where  the  effect  of  the  management  of 
the  estate  by  the  executor  is  to  destroy  the  security  of  a 
creditor,  it  is  proper  for  the  court  to  order  the  executor 
to  give  a  bond  f^  and  the  rights  of  a  legatee  are  entitled 
to  as  much  protection  as  those  of  a  creditor.^*  Such 
statutes  allowing  an  executor  to  qualify  without  giving  a 
bond  if  the  will  so  directs,  extend  the  privilege  only  to 
the  one  designated  in  the  will  who,  by  reason  of  being 
named  therein  as  executor,  is  the  recipient  of  a  personal 
trust  and  confidence.  If  the  one  named  in  the  will  as 
executor  is  either  unwilling  or  unable  to  act,  the  privilege 
of  appointment  without  the  giving  of  security  can  not  be 
claimed  by  the  administrator  with  the  wiU  annexed.^* 
In  some  jurisdictions  where  the  statutes  provide  that 

445;     Ames     v.     Armstrong,     106      25  So.  692;  Duggan  v.  Lamar,  106 

Mass.  15;  Bellinger  v.  Thompson,      Ga.  855,  33  S.  E.  43. 

26  Ore.  320,  37  Pac.  714,  40  Pac.  Even  though  the  order  requiring 

229;   Hammond  v.  Wood,  15  R.  I.      ^  ^"""^  ^^  ^'^^^  ""^^  ^^  "^^^^  °° 

motion  of  a  creditor,  it  is  of  no 

consequence    in    determining    the 

power  or  authority  of  the  court. — 

V.  Foster,  80  Wis.  509,  14  L.  R.  A.      g^j,.^^^^   ^_    Thompson,    26    Ore. 

117,  50  N.  W.  410.  320,  37  Pac.  714,  40  Pac.  229. 

51  Bankhead  v.  Hubbard,  14  Ark.  53  Bellinger  v.  Thompson,  26 
298;  Heydock  v.  Duncan,  43  ore.  320,  37  Pac.  714,  40  Pac.  229. 
N.   H.   95.  B4  Sneer  v.  Stutz,  102  Iowa  462, 

52  In  re  Holderbaum,  82  Iowa  69,  71  N.  W.  415;  Small  t.  Common- 
47  N.  W.  898.  To  the  same  effect,  wealth,  8  Pa.  St.  101;  Ex  parte 
see  Betts  v.   Cobb,   121  Ala.   154,      Brown,  2  Bradf.  (N.  Y.)  22. 


566,  10  Atl.  623;   Fairfax  v.  Fair- 
fax's Exr.,  7  Graft.  (Va.)  36;  Evans 
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an  executor  may  be  exempted  from  giving  bonds  by 
directions  of  tke  testator  in  Ms  will,  it  is  also  provided 
that  a  bond  may  be  required  at  any  time  the  court  shall 
have  good  reason  to  suspect  the  executor  of  fraud  or  mal- 
administration. Such  statutes  merely  reiterate  the  action 
which  the  courts  having  probate  jurisdiction  have  gener- 
ally exercised.  The  nature  of  the  business  of  the  admin- 
istration of  estates  of  decedents  demands  that  the  judge 
should  have  and  frequently  exercise  a  general  super- 
vision over  the  settlements  of  estates,  with  the  power  to 
require  new  or  additional  security  whenever  in  his  judg- 
ment the  interests  of  the  heirs  or  creditors  of  the  estate 
make  the  same  necessary.^^ 

§  1352.   The  Same  Subject :  Additional  Bonds. 

Inasmuch  as  the  courts  by  statute  have  jurisdiction  to 
control  and  exercise  general  supervision  over  executors 
and  administrators  to  the  extent  of  compelling  them  to 
give  bonds  for  the  faithful  performance  of  their  trusts 
whenever  the  interests  of  the  estate  require  it,  the  only 
effect  of  statutes  allowing  the  testator  to  exempt  his 
executor  from  giving  a  bond  is  to  relieve  him  therefrom 
in  the  first  instance.  When  the  court  has  any  reason  to 
suspect  that  an  estate  may  be  fraudulently  administered 
or  the  property  lost  to  those  who  have  an  interest  therein, 
it  may  on  proper  application  by  a  legatee  or  a  creditor 
require  the  executor  to  give  a  bond,  even  though  he  may 
have  been  relieved  from  that  burden  by  the  will.^® 

55  Clark  V.  Niles,  42  Miss.  460, 
463. 

66  Bellinger  v.  Thompson,  26 
Ore.  320,  37  Pac.  714,  40  Pac.  229. 
See,  also,  Betts  v.  Cobb,  121  Ala. 
154.  25  So.  692;  Busch  v.  Rapp,  23 


Ky.   L.   Rep.   605,   63    S. 

W.  479; 

Matter    of    Wischmann, 

80    App. 

Dlv.   (N.  Y.)   520,  80  N. 

Y.  Supp. 

789. 

See  §1351. 
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The  giving  of  an  additional  bond  by  the  executor  or 
administrator  either  voluntarily  or  under  order  of  court 
does  not  affect  the  liability  of  the  sureties  upon  the  orig- 
inal bond.®'^ 

§  1353.   Execution  of  Bonds. 

Generally  the  statute  prescribes  the  form  and  require- 
ments of  bonds  of  executors  and  administrators.  Where 
the  requirements  are  that  the  bond  must  be  executed  to 
the  state  with  a  designated  number  of  sureties  to  be 
approved  by  the  court,  and  that  the  bond  must  be  joint 
and  several  and  the  penalty  not  less  than  twice  the  value 
of  the  personal  property  and  the  probable  value  of  the 
annual  rents,  profits  and  issues  of  real  property  belong- 
ing to  the  estate,  which  values  must  be  ascertained  by 
the  court  or  a  judge  thereof  by  examining  on  oath  the 
party  applying  or  any  other  persons,^*  the  plain  meaning 
has  been  held  to  be  that  the  principal  and  sureties  must 

67Ellzalde  v.  Murphy,  146  Gal.  Nevada,  Comp.  Laws,  §2840. 

168,  171,  79  Pac.  866.  New  Mexico,  Comp.  Laws,  1897, 

68  Gal.  Code  Civ.  Pro.,  §  1388.  §  1944. 

This    statute   Is    practically   ra-  North  Dakota,  Rev.  Codes,  1905, 

enacted  in  many  other  states.  See:  §  8049. 

Alaska,     Carter's     Code,  •  §  777,  Oklahoma,    Rev.     Stats.,     1903, 

p.    306.  §1553. 

Arizona,    Rev.    Stats.,    1901,  Oregon,  Bell.  &  Cot.  Ann.  Codes 

par.    1667.  &  Stats.,  §  1115. 

Colorado,   3   Mills'   Ann.   Stats.,  South   Dakota,  Pro.  Code,  1904, 

§  4712.  §  101. 

Idaho,    Code    Civ.^   Pro.,    1901,  Utah,  Rev.  Stats.,  1898,  §  3827. 

§4062.  Washington,     Pierce's     Code, 

Kansas,     Gen.     Stats.,  .  1905,  §  2440.                                \ 

§§2877,2883,2887,3079.  Wyoming,     Rev.     Stats.,     1899, 

IVIontana,  Code  Civ.  Pro.,  §  2471.  §  4661. 
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sign  the  bond  before  letters  can  issue,  for  there  can  be 
no  execution  without  signing.^® 

The  decisions  are  somewhat  conflicting  as  to  whether 
the  sureties  can  be  held  liable  on  a  bond  which  purports 
to  be  joint  and  several,  but  which  has  not  been  signed  by 
the  principal.  Thus  it  has  been  held  that  where  a  bond 
is  not  in  form  the  joint  and  several  obligation  of  all  the 
parties  as  it  must  be  under  the  statute,  but  is  in  form  the 
joint  obligation  of  only  the  latter,  and  the  bond  has  not 
been  executed  by  the  principal,  the  sureties  are  not  liable 
thereon  unless  there  is  evidence  showing  that  they  in- 
tended to  be  bound  without  requiring  the  principal's 
signature.^ 

As  a  matter  of  law  a  bond  is  signed  by  a  party  when 
he  writes  his  name  anywhere  on  the  paper,  but  the  ques- 
tion is  always  open,  when  the  signature  does  not  appear 
at  the  end  of  the  instrument,  whether  the  party  intended 
to  leave  the  instrument  unsigned  and  had  refused  to 
complete  it.  If  the  principal's  name  is  signed  by  him- 
self in  the  body  of  the  instrument,  this  does  not  violate 
an  agreement  with  the  sureties  that  the  bond  was  not  to 
be  filed  with  the  probate  court  until  the  principal  had 
signed  it.^^  Although  the  bond  be  improperly  executed, 
the  obligees  have  rights  thereunder  and  it  can  only  be 
avoided  with  their  consent.^^ 

59  Weir  V.  Mead,  101  Cal.  125,  given  by  them,  the  effect  thereof 
128,  40  Am.  St.  Rep.  46,  35  Pac.  is  to  maJte  them  jointly  and  sev- 
567.  erally  liable  on  such  bond  for  the 

60  Weir  v.  Mead,  101  Cal.  125,  misconduct  of  each.  —  Estate  of 
40  Am.  St.  Rep.  46,  35  Pac.  567.  Sanderson,    74    Cal.    199,    213,    15 

Where  the  statute  requires  sep-  Pac.  753. 

arate  bonds   where  two  or  more  61  Kenck  v.   Parchen,   22  Mont 

persons    are   appointed   executors  519,    74    Am.    St.     Rep.    625,    57 

or     administrators,     but     instead  Pac.    94. 

thereof  a  joint  and  several  bond  is  62  State  v.  Winfree's  Securities, 
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§  1354.   Effect  of  Failure  to  Give  Bond  When  So  Ordered. 

No  reason  exists  why  the  failure  of  an  adnainistrator 
to  give  a  bond  as  required  by  the  order  of  court  should 
be  considered  in  any  different  light  from  such  a  failure 
by  an  executor.®*  The  order  of  appointment  is  generally 
held  to  be  conditional  until  the  bond  is  given  as  required 
by  the  order.®*  The  giving  of  an  administration  bond  is 
not  a  condition  precedent  to  the  court  hearing  and  deter- 
mining the  matter  of  an  application  for  letters  testamen- 
tary or  of  administration,  the  giving  of  the  bond  by  way 
of  qualifying  the  appointee  must  necessarily  be  subse- 
quent to  the  determination  of  the  application.  There- 
fore an  order  granting  letters  testamentary  or  of  admin- 
istration is  only  voidable  should  the  appointee  fail  to  give 
the  bond  as  required  by  the  order  of  appointment.®* 

The  general  rule  is  that  the  failure  to  give  the  bond 
required  is  ground  for  revoking  the  appointment  but  that 
no  new  appointment  can  be  made  until  the  former  order 
of  appointment  be  vacated.®®  However,  in  some  jurisdic- 
tions, by  reason  of  statute,  the  failure  of  the  appointee 
to  give  the  bond  required  in  the  order  renders  such  order 
nugatory,  and  a  decree  of  the  court  appointing  another 
in  Ms  place  is  a  conclusive  determination  of  the  matter 

12  La.  Ann.  643;    Cohea  v.  State,      given  the  required  bond. — Ions  v. 
34  Miss.  179.  Harbison,    112    Cal.    260,    267,    44 

63  Kittredge  v.  Folsom,  8  N.  H.      Pac.  572. 

98,  107.  65  Ex    parte    Maxwell,    37    Ala. 

64  Estate  of  Hamilton,  34  Cal.  362,  79  Am.  Dec.  62;  Harris  v. 
464,  469;  Bowden  v.  Pierce,  73  Chipman,  9  Utab,  101,  33  Pac.  242. 
Cal.  459,  463,  14  Pac.  302,  15  Pac.  66  Ex  parte  Maxwell,  37  Ala. 
64;  Kittredge  v.  Folsom,  8  N.  H.  362,  79  Am.  Dec.  62;  Succession 
98;  Wood  V.  Wood,  4  Paige  (N.  Y.)  of  Withers,  45  La.  Ann.  556,  12 
299,  302.  So.  875;  Feltz  v.  Clark,  4  Humph. 

In  California  an  administrator  is  (Tenn.)  79;  Harris  v.  Chipman, 
not  authorized  to  act  until  he  has      9  Utah  101,  33  Pac.  242. 
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and  is  not  subject  to  collateral  attack.®''  While  it  is  true 
that  the  qne  appointed  administrator  is  not  authorized  to 
act  until  he  has  given  his  bond,  the  fact  that  he  does  not 
present  his  bond  for  approval  until  several  days  after 
the  issuance  of  letters  to  him  does  not  require  the  issu- 
ance of  new  letters  after  the  bond  is  given,  and  proceed- 
ings for  the  sale  of  land  instituted  subsequent  to  the 
approval  of  the  bond  are  not  vitiated.*® 

Failure  to  take  the  oath  of  office  as  executor  or  adminis- 
trator and  to  file  the  bond  as  required  in  the  order  of 
appointment  is  not  a  ground  for  the  appointee  to  escape 
personal  liability  for  his  acts.  If  one  appointed  adminis- 
trator takes  possession  of  the  assets  of  the  estate  without 
having  qualified  for  the  office,  he  is  personally  respon- 
sible ;  if  he  is  not  an  administrator  de  jure,  he  is  certainly 
an  administrator  de  facto  and  will  be  held  as  firmly  bound 
as  if  he  were  the  lawful  administrator.®* 

67  Abrook  v.  Ellis,   6  Cal.  App.  the  court,  cause  the  authority  of 

451,  454,  92  Pac.  396.  the  administrator  to  cease,  upon 

Cal.  Code  Civ.  Pro.,  §  1395,  pro-  the  failure  of  the  administrator 
vides  "if  sufficient  security  be  not  to  file  additional  security  required 
given  within  the  time  fixed  by  by  the  order  of  the  court,  his 
the  judge's  order,  the  right  of  power  ceases  and  the  court  is 
such  executor  or  administrator  to  authorized  to  make  an  order  sus- 
the  administration  shall  cease,  pending  his  powers  and  to  appoint 
and  the  person  next  entitled  to  the  one  next  entitled  to  letters  of 
the  administration  of  the  estate,  administration,  and  in  the  nfean- 
who  will  execute  a  sufficient  bond,  time  may  appoint  a  special  admin- 
may  be  appointed  to  the  admin-  istrator.  —  Barrett  v.  Superior 
istration."  Court,   111   Cal.  154,   158,  43  Pac. 

Where  the  statute  declares  that  519. 

the  failure  to  give  security  within  es  Ions  v.  Harbison,  112  Cal.  260, 

the    time    fixed    by    the    judge's  44  Pac.  572. 

order  shall,  of  itself,  and  without  69  Harris  v.  Coates,  8  Idaho  491, 

any  further  action  on  the  part  of  69  Pac.  475. 
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§  1355.   When  Appointment  Is  Void  or  Bond  Voluntarily  Given. 

The  court  having  jurisdiction  of  the  estate,  although  it 
may  be  conceded  that  the  appointment  of  an  adminis- 
trator was  extremely  irregular  and  would  have  been  set  ' 
aside  upon  application  of  any  party  entitled  to  attack  it, 
the  acts  of  the  appointee  must  be  recognized  as  valid  and 
are  not  nullified  by  the  subsequent  revocation  of  the 
appointment.''*'  An  administrator  can  not  relieve  himself 
from  his  liability  to  account  on  the  ground  that  his  ap- 
pointment was  void,'''^  and  the  sureties  on  his  bond  may 
be  held  liable  even  though  the  letters  of  administration 
issued  were  invalid.''^  However,  the  bond  of  an  executor 
or  administrator  should  be  construed  with  reference  to 
the  statute,  under  which  it  is  given.''* 

Where  the  appointee  voluntarily  gave  a  bond  in  the 
spiritual  court  for  the  due  performance  of  the  duties  of 
his  office,  although  not  required  to  do  so,  it  was  valid  and 
binding.''*  Even  though  the  appointment  of  an  adminis- 
trator may  be  void  for  want  of  jurisdiction  of  the  court 
in  making  the  appointment,  a  bond  given  by  such  admin- 
istrator has  been  held  binding,  not  as  a  statutory  but  as 
a  common  law  bond,  it  being  upon  a  good  consideration 
and  not  against  the  policy  of  the  law.''^  Even  though  an 
executor's  bond  may  have  been  given  under  a  mistake  of 

TO  Succession   of  Robertson,   49  Hartzell  v.  Commonwealtli,  42  Pa. 

La.  Ann.  80,  21  So.  197.             •  St.    453;    Claytor   v.   Anthony,   15 

Ti  Appeal  of  Ela,   68  N.  H.   35,  Gratt.  (Va.)  518. 

38  Atl.   501;   Dobler  v.  Sitrobel,   9  74  Folkes      v.      Docmlnique,      2 

N.   D.   104,   81   Am.   St.    Rep.   530,  Strange  1137. 

81  N.  W.  37.  75  McCbord  v.  Fisher's  Heirs,  13 

72  Foster  v.  Commonwealth,  35  B.  Mon.   (Ky.)  193,  194;  Bellinger 
Pa.  St.  148,  150.  V.  Thompson,  26  Ore.  320,  37  Pac. 

73  Soldini  v.  Hyams,  15  La.  Ann.  714,  40  Pac.  229. 
551;   Sikes  v.  Truitt,  57  N.  C. '361; 


2082  COMMENTARIES    ON    THE   LAW    OF   WILLS. 

fact,  it  has  been  held  valid  where  it  was  volnatarily 
givenJ* 

§  1356.   When  and  How  Surety  Becomes  Liable  upon  Bond. 

The  general  rule  is  that  the  liability  of  a  surety  on  the 
bond  of  an  executor  or  administrator  depends  upon  the 
liability  of  the  principal  and  does  not  attach  until  such 
liability  has  been  ascertained  and  determined.'"'  Such 
liability  becomes  fixed  and  determined  upon  the  settle- 
ment of  their  principal 's  account.  Although  the  sureties 
are  not  parties  to  such  proceeding,  the  decree  settling  the 
account  can  not  be  collaterally  attacked.'^*  While  some 
authorities  classify  bonds  of  executors  or  administrators 
as  in  the  nature  of  indemnity  contracts,  the  better  rule, 
supported  by  the  weight  of  authority,  is  that  the  sureties 
voluntarily  place  themselves  in  privity  with  the  executor 
or  administrator  and  are  therefore  bound  by  any  decree 
or  judgment  which  the  court  having  jurisdiction  of  the 
matter  may  render  against  the  principal.''^* 

76  Brooks  V.  Whitmore,  142  ley  v.  Weakley,  135  Ala.  517,  93 
Mass.  399,  8  N.  E.  117.  Am.  St.  Rep.  39,  33  So.  434;  Ameri- 

77  Reltter  v.  Murdock,  135  Cal.  can  Bonding  etc.  Co.  v.  United 
197,  67  Pac.  784;  Nickals  v.  Stan-  States,  23  App.  Cas.  (D.  C.)  535, 
ley,  146  Cal.  724,  81  Pac.  117.  543;    People  v.  Huffman,   182   III. 

78ReitIier  v.  Murdock,  135  Cal.  390,   55   N.   E.   981;    Carpenter  v. 

197,  67  Pac.  784;  Jenkins  v.  State,  United  States  Fidelity  etc.  Co.,  123 

76  Md.  255,  23  Atl.  608,  790;  Kenck  Wis.  209,  101  N.  W.  404;    Frazer 

V.  Parchen,  22  Mont.  519,  74  Am.  v.    Frazer,    25    Ky.    L.    Rep.    473, 

St.   Rep.  625,   57  jPac.  94;    Joy  v.  76 -S.  W.  13;    Bassett  v.  Fidelity 

Elton,  9  N.  D.  428,^83  N.  W.  875;  etc.  Co.,  184  Mass.  210,  100  Am. 

Greer  v.  McNeal,  11  Okla.  526,  69  St.- Rep.  552,  68  N.  E.  205;   State 

Pac.  893;   Bellinger  v.  Thompson,  v.  Kennedy,  163  Mo.  510,  63  S.  W. 

26  Ore.  320,  37  Pac.  714,  40  Pac.  678;    Joy   v.   Elton,   9   N.   D.   428, 

229;  Holden  v.  Curry,  85  Wis.  504,  83  N.  W.  875;  McMahon  v.  Smith, 

55  N.  W.  965.  24  App.  Div.  25,  49  N.  Y.  Supp.  93; 

79  Stoval    V.    Banks,    10    Wall.  Barney   v.   Babcock's   Estate,   113 

(U.  S.)   583,  19  L.  Ed.  1036;  Pres-  Wis.  409,  91  N.  W.  982. 
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The  general  rule  is  that  no  action  may  be  maintained 
against  the  sureties  on  the  bond  of  an  executor  or  admin- 
istrator until  after  the  liability  of  such  ofScer  has  been 
fixed  by  an  accounting  in  the  probate  court.^"  But  if  the 
principal  dies  or  absconds  so  that  his  accoimt  can  not  be 
settled  in  the  manner  prescribed  by  law,  an  action  at  law 
or  a  suit  in  equity  is  necessary  in  order  to  fix  the  liability 
of  the  sureties.** 


80  Cook  V.  Ceas,  143  Cal.  221, 
225,  77  Pac.  65 ;  Nlckals  v.  Stanley, 
146  Cal.  724,  81  Pac.  117;  Hudson 
V.  Barratt,  62  Kaa.  137,  61  Pac. 
737;  Adams  v.  Petrain,  11  Ore.  304, 
3  Pac.  163. 

An  action  on  the  bond  of  an 
executor  or  administrator  for  al- 
leged misconduct,  or  misappro^ 
priation  of  assets,  will  not  lie 
until  tlie  remedies  of  the  probate 
court  have  been  exhausted;  the 
probate  court  should  first  find 
such  misconduct  or  misappropria- 
tion to  exist,  and  order  restitution. 
Upon  failure  of  the  executor  or 
administrator  to  comply  with  the 
order,  suit  may  be  instituted. — 
Decker  v.  Decker,  3  Alaska  121, 
123. 

The  failure  of  an  executor  or 
administrator  to  account  for 
money  of  the  estate  coming  into 
his  hands  is  a  breach  of  his 
bond.  —  McAllister  v.  People,  28 
Colo.  156,   63  Pac.  308. 

81  Relther  v.  Murdock,  135  Cal. 
197,  201,  67  Pac.  784;  Perkins  v. 
Cheney,  114  Mich.  567,  568,  68  Am. 
St.  Rep.  495,  72  N.  W.  595. 

If  an  executor  or  administrator 
die,  it  is   not  necessary  that  his 


personal  representative  be  sought 
to  be  compelled  to  render  an  ac- 
count and  settlement  or  that  the 
account  be  settled  in  some  other 
forum,  before  an  interested  party 
may  bring  a  suit  in  equity  to  com- 
pel an  accounting  or  proceed 
against  the  sureties.  —  Slater  v. 
McAvoy,  123  Cal.  437,  439,  56 
Pac.  49. 

An  administrator  de  bonis  non 
may  maintain  an  action  against  a 
former  administrator  who  has 
been  removed,  as  well  as  the 
sureties  on  his  bond,  to  recover 
assets  of  the  estate  unadmin- 
istered  or  converted,  and  also  for 
other  maladministrations  or  omis- 
sions. The  fact  that  such  adminis- 
traitor  has  rendered  no  final 
account  does  not  deprive  the 
court  of  jurisdiction  to  hear  the 
action  where  the  administrator 
has  absconded  and  been  removed, 
from  oflSce  and  has  failed  to  turn 
over  the  assets  of  the  estate  upon 
order  of  the  probaite  court.  Re- 
covery may  be  had  from  the 
defaulting  administrators  and  his 
sureties  of  the  amount  so  mis- 
applied and  also  the  additional 
expense   of   administration   made 
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The  refusal  or  neglect  of  an  executor  or  administrator 
to  comply  with  a  final  judgment  of  the  probate  court 
rendered  against  him  constitutes  a  breach  of  his  bond 
which  provides  that  he  "shall  faithfully  execute  the 
duties  of  the  trust  according  to  law,"  and  renders  both 
himself  and  the  sureties  on  his  bond,  to  the  extent  of  the 
penalty  named  in  the  bond,  liable  for  the  full  amount  of 
the  judgment.^^  It  is,  however,  only  the  lawful  orders 
of  the  court  for  which  the  sureties  on  the  bond  of  an 
executor  or  administrator  become  liable,  should  the  prin- 
cipal fail  to  obey  them.**  If  the  court  has  no  jurisdiction 
to  make  the  order,  it  is  void  and  neither  the  principal  nor 
the  sureties  are  bound.®* 

Unless  the  statute  prescribes  'that  application  must 
first  be  made  to  the  court  and  leave  be  obtained  to  sue  on 
the  bond  of  an  executor  or  administrator,  no  such  appli- 
cation is  necessary  before  instituting  suit.*® 

necessary  by  the  default. — ^Ameri-  82  Greer    v.    McNeal,    11    Okla. 

can  Surety  Co.  v.  Piatt,  67  Kan.      526,  69  Pac.  893. 

294,  72  Pac.  775.  **  People   v.    Corlies,    1    Sandf. 

Where  the  executor  dies  with-      ^^-  ^■'>  ^^^'  2^*- 

84  Howard  v.   Gosset,   10  Q.  B. 

359;  Attorney-General  v.  Lord 
Hotham,  1  Turn.  &  R.  209,  219; 
Windsor  v.  McVeigh,  93  U.  S.  274, 
executor  has  no  authority  to  ad-  33  L.  Ed.  914;  People  ex  rel. 
minister  the  estate  of  the  first  Tweed  v.  Liscomb,  60  N.  Y.  559, 
testator,  a  settlement  of  the  ac-  19  Am.  Rep.  211;  Gilliland  v. 
count  of  the  first  executor  by  his  Sellers'  Admrs.,  2  Ohio  St.  223. 
executor    is    not   binding   on   the  85  Bartels  v.  Gove,  4  Wash.  632, 

sureties  on  the  bond  of  the  first      30  Paa  675. 

executor,  but  any  defense  which  Leave   to   bring   action   on    the 

they  may  have  may  be  litigated  bond  of  an  administrator  may  be 
in  the  action  brought  against  them  granted  without  notice  to  him  or 
on  the  bond. — Robbins  v.  Bur-  his  surerties. — E^iller  v.  Cushman, 
ridge,  128  Mich.  25,  87  N.  W.  93.  170  Mass.  286,  49  N.  E.  631. 


out  having  filed  his  account  or 
paid  any  debts,  and  the  statute 
provides  that  the  executor  of  an 
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Where  the  widow  is  appointed  administratrix  of  her 
husband's  estate,  and  is  entitled  to  all  of  the  personalty 
without  administration  because  of  its  value  being  under 
a  sum  fixed  by  'statute,  or  to  the  realty  under  the  law 
relating  to  homestead  exemptions,  the  sureties  on  the 
bond  of  the  executrix  are  not  liable  in  such  cases  if  she 
fails  to  render  an  account.*® 

§  1357.   When  Surety  Is  Liable  for  Acts  of  Principal  Prior  to 
Bond. 

Where  the  bond  of  an  executor  or  administrator  does 
not  specially  in  terms  limit  the  liability  to  acts  of  such  offi- 
cer committed  after  the  execution  of  the  instrument,  but 
is  general  in  terms  and  is  conditioned  upon  the  faithful 
performance  of  the  duties  of  the  trust,  the  sureties  upon 
the  bond  of-  such  officer  are  liable  for  breaches  of  trust 
committed  prior  to  the  execution  of  the  bond  as  well  as 
those  committed  subsequent  thereto.  There  are  no  terms 
of  the  office  of  an  executor  or  administrator;  it  is  con- 
tinuous from  the  date  of  appointment  until  the  close  of 
administration.  A  surety  on  the  bond  of  an  executor  or 
administrator  is  liable  for  all  assets  properly  chargeable 
to  him  in  his  official  capacity  and  it  is  not  necessary  to 
show  that  the  property  so  chargeable  was  actually  on 
hand,  intact  or  in  specie,  at  the  time  the  bond  was  exe- 
cuted. If  it  be  shown  that  the  property  came  into  the 
haads  of  the  executor  or  administrator  in  his  official 
capacity  and  he  has  not  properly  disposed  of  or  accounted 
for  it,  he  must  do  so  in  his  final  accounting,  and  the  sure- 
ties on  his  bond  are  held  liable  for  the  faithful  per- 
formance of  such  duty.®'' 

86  Jackson  v.  Wilson,  117  Ala.  87  Elizalde  v.  Murphy,  163  Cal. 
432,  23  So.  521.  681,  126  Pac.  978;   Greer  v.  Mo- 
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§1358.   Misrepresentations   of   Principal  to   Surety   Do   Not 
Release  Latter. 

The  wealth  or  insolvency  of  the  executor  or  adminis- 
trator, or  the  value,  condition  and  situation  of  the  testa- 
tor's estate  may  be  proper  matters  for  sureties  to 
investigate  in  determining  whether  or  not  they  will  be- 
come sureties,  but  such  matters  are  not  pertinent  in 
determining  the  liability  of  sureties,  nor  can  the  sureties 
urge  any  misrepresentations  by  the  principal  either  re- 
garding his  own  circumstances  or  those  of  the  estate  as 
a  reason  for  evading  liability.®^ 

§  1359.   Surety  Liable  Only  for  Acts  of  Principal  in  Line  with 
Duties  of  Office. 

The  sureties  on  the  bond  of  an  executor  or  adminis- 
trator are  liable  only  for  acts  or  omissions,  in  line  with 
the  duties  of  his  office.  Should  the  legatee  accept  the 
individual  check  of  the  executor  for  the  amount  of  his 
legacy,  under  a  private  agreement  and  receipt  in  full  for 
his  distributive  share,  the  fact  that  the  check  is  dis- 
honored does  not  give  such  legatee  a  right  of  action 
against  the  sureties  on  the  executor 's  bond.  The  drawing 
of  his  individual  check  by  the  executor  is  an  act  separate 
and  distinct  from  the  duties  of  his  trust. ^® 

Where  all  the  heirs  at  law  entitled  to  certain  land,  by 
an  agreement  among  themselves  dispense  with  further 
administration  regarding  such  land  and  join  in  a  deed 
conveying  it  to  a  purchaser  at  private  sale,  the  effect  of 

Neal,  11  Okla.   526,  69   Pac.  893;  681,  126  Pac.  978;   McGaughey  v. 

Bellinger   v.    Thompson,    26    Ore.  Jacoby,  54  Ohio  St  487,  44  N.  K 

320,  37  Pac.  714,  40  Pao.  229.  231. 

88  Treweek  v.  Howard,  105  Cal.  89  Riggln  v.  Creath,  60  Ohio  St 

434,  39  Pac.  20.  To  the  same  effect  114,  53  N.  E.  1100. 
see  Elizalde  t.  Murphy,  163  Cal. 
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the  conveyance  is  to  vest  in  the  purchaser  the  title  to  the 
property.  Should  the  heirs  intrust  to  the  person  who  is 
administrator  of  the  estate  and  also  an  heir  the  delivery 
of  the  deed  to  the  purchaser  on  payment  to  him  of  the 
purchase  money,  the  fact  that  such  administrator  and 
heir  received  the  money  and  failed  to  pay  it  over  accord- 
ing to  the  agreement  imposes  no  obligation  on  the  sure- 
ties on  the  bond  of  such  administrator.  It  was  no  part 
of  the  duty  of  the  administrator  to  receive  such  money 
and  as  administrator  he  was  not  entitled  to  receive  it.  If 
he  did  accept  such  money  it  was  not  a  part  of  the  duties 
of  hite  ofiice  and  his  sureties  can  not  be  held  liable.^" 

The  sureties  on  the  bond  of  an  administrator  who  col- 
lects moneys  which  are  not  assets  of  the  estate  nor  subject 
to  distribution  by  him,  and  which  he  is  not  entitled  to  as 
the  legal  representative  of  the  decedent,  are  not  liable  for 
any  appropriation  or  use  of  the  same  by  the  administra- 
tor for  his  personal  benefit.^^ 

Where  the  statute  provides  that  the  executor  of  a 
deceased  executor  has  no  right  as  such  to  administer  the 
estate  of  the  first  testator,  if  the  executor  of  the  first 
executor  collects  assets  of  the.  estate  of  the  first  testator 
after  the  death  of  the  first  executor  and  which  had  never 
been  in  the  hands  of  the  fir$t  executor,  his  action  is  an 
intermeddling  with  the  assets  of  an  estate  regarding 
which  he  has  no  right  of  administration,  and  if  he  appro- 
priate or  waste  any  of  such  assets,  the  sureties  on  the 
bond  of  the  first  executor  are  not  liable  therefor.*- 

90  Churchill  v.  Bertrand,  3  Q.  B.  N.  E.  981;  Robinson  v.  Millard,  133 
568 ;  Johnson  v.  Hall,  101  Ga.  687,      Mass.  236. 

689,  29  S.  E.  37.  92  Robbins     v.     Burridge,     128 

91  Pace  V.  Pace,  19  Fla.  438,  454;  Mich.  25,  87  N.  W.  93;  Quinby  v. 
People  V.  Huffman,  182  111.  390,  55      Walker,  14  Ohio  St.  193. 
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§  1360.   Liability  of  Surety  of  Executor  Who  Is  also  Trustee. 

Although,  the  office  of  executor  is  distinct  and  indepen- 
dent from  that  of  trustee,  yet  where  they  are  both  created 
in  one  will,  and  one  party  is  named  as  both  executor  and 
trustee,  the  proving  of  the  will  and  qualifying  as  executor 
constitute  an  acceptance  of  the  trust.^*  Or  if  a  trust  is 
created  by  the  will  and  no  trustee  is  named,  the  executor 
is  bound  to  act  as  trustee.®*  If  one  as  executor  takes 
possession  of  the  assets  of  an  estate  and  never  claims  to 
hold  them  in  his  capacity  as  trustee,  tiie  sureties  on  his 
bond  as  executor  are  liable  for  any  waste  or  misappro- 
priation on  his  part."  The  executor  and  the  sureties  on 
his  bond  will  be  bound  for  his  acts  until  such  time  as  he 
accounts  as  executor  and  qualifies  as  trustee.  There  must 
be  some  open  and  notorious  act  done  by  the  executor 
whereby  it  may  be  known  that  he  has  crossed  the  line 
which  separates  the  capacity  of  executor  from  that  of 
trustee.®^ 

§  1361.   Surety  Paying  Claim  Is  Entitled  to  Subrogation. 

A  surety  on  the  bond  of  an  executor  or  administrator 
who  has  paid  a  debt  or  obligation  of  his  principal  arising 
out  of  matters  of  administration  regarding  which  the 

93Mucklow  V.  Fuller,  Jacob  198.  36  S.  W.  226;  In  re  Higgins'  Es- 

94  Holbrook  v.  Harrington,  16  tate,  15  Mont  474,  28  L.  R.  A.  116, 
Gray  (Mass.)   102.  39    Pac.    506,    507;     Bellinger    v. 

95  McBurney  v.  Carson,  99  U.  S.  Thompson,  26  Ore.  320,  37  Pac 
567,  572,  25  L.  Ed.  378;  Williams  714,    40    Pac.    229;    Newport   Pro- 

■  V.   Gushing,   34   Me.   370;    Conkey  bate  Court  v.  Hazard,  13  R.  I.  1. 
V.  Dickinson,  13  Mete.  (Mass.)  51;  Compare:    The  sureties  on  the 

White  T.   Ditson,    140   Mass.   351,  bond  of  an  executor  under  a  will, 

54    Am.    Rep.   473,   4   N.   E.    606;  who  is  also  made  trustee  to  col- 

Cranson  v.  Wilsey,  71  Mich.  356,  lect  the  proceeds  of  a  certificate 

39  N.  W.  9;   State  v.  Branch,  134  of   life   insurance   and    distribute 

Mo.  592,  596,  56  Am.  St.  Rep.  533,  the  same  as  provided  in  the  will, 
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bond  was  given,  is  entitled  to  be  subrogated  to  and  have 
the  benefit  of  any  security  in  the  hands  of  the  creditor. 
The  fact  of  payment  is  an  equitable  assignment  of  such 
securities.  In  case  an  administrator  pays  out  all  legacies 
prior  to  notice  of  a  claim  which  he  is  thereafter  com- 
pelled to  pay,  he  is  entitled  to  a  bill  against  the  legatees 
to  compel  them  to  refund  to  him  the  amount  which  he 
was  compelled  to  pay  without  culpability  on  his  part.  The 
executor  or  administrator  should  be  substituted  to  the 
rights  of  the  creditor  whom  he  has  paid.®® 

§  1362.    Power  of  Court  to  Relieve  Surety  from  Further  Lia- 
bility. 

The  power  of  the  court  to  relieve  a  surety  on  the  bond 
of  an  executor  or  administrator  from  liability  is  purely 
statutory.  After  the  bond  is  once  given,  heirs,  benefi- 
ciaries or  creditors  acquire  a  vested  interest  in  it,  and  the 
court  can  not  relieve  a  surety  from  further  liability 
unless  it  is  authorized  to  do  so  by  statute.  In  no  case, 
however,  can  a  surety  be  relieved  from  liability  for  acts 
of  his  principal  prior  to  the  time  of  the  order  of  court 
relieving  him  from  further  liability.  In  some  states  the 
statutes  provide  that  a  surety  may  on  his  own  petition 
and  with  notice  to  interested  parties,  obtain  an  order  dis- 
charging him  from  further  liability  on  the  bond  of  an 
executor  or  administrator,  but  because  a  court  has  power 
to  require  a  bond  of  an  executor  .or  administrator  it  does 
not  follow  that  the  court  may  release  the  sureties  on  the 

and   who  gives  the   bond  as   ex-  executor. — People   v.    Petrie,    191 

ecutor  but  not  as  trustee,  are  not  111.  497,  85  Am.  St.   Rep.  268,  61 

liable  for  any  misappropriation  of  N.  B.  499. 

the  funds  which  the  principal  re-  96  Baldwin    v.    Alexander,    145 

ceived  as  trustee,  although  he  in-  Ala.  186,  40  So.  391. 

eluded    them   in   his    account   as 
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liond  or  allow  a  new  bond  to  be  substituted  in  place  of 
one  theretofore  given.*^ 

§  1363.   Liability  of  Surety  for  Debts  Due  from  Executor  to 
Decedent. 

The  common  law  rule  that  the  appoinljnent  by  the 
testator  in  his  will  of  his  debtor  as  executor  was  an 
extinguishment  of  the  debt,  has  been  abrogated  by  statute 
in  most  jurisdictions.®^  By  statute  it  may  be  declared 
that  any  debt  due  from  the  executor  to  the  testator  in  his 
lifetime  must  be  included  in  the  inventory  and  the  execu- 
tor be  liable  for  the  same  as  so  much  money  in  his 
hands.®®  But  such  a  statute  should  not  be  construed  alone 
and  the  general  rule  is,  and  often  so  provided  by  statute, 
that  an  executor  or  administrator  shall  not  be  account- 
able for  any  debts  due  the  decedent  if  it  appears  that  they 
remain  uncollected  without  fault  on  his  part.* 

It  is  a  fiction  of  law  that  moneys  owing  by  an  executor 
or  administrator  to  the  decedent  is  money  in  his  hands 
since  he  can  not  sue  himself  for  the  collection  of  the  debt. 
Thus  if  the  executor  or  administrator  fail  to  account  for 
and  pay  over  the  amount  owing  by  him,  the  liability  of 
the  sureties  has  been  held  to  be  fixed  so  as  to  authorize 
a  suit  upon  the  bond.^  But  the  fiction  of  possession 
should  not  be  allowed  to  work  an  injustice.  It  may  be 
that  the  executor  at  no  time  had  the  means  to  enable  him 
to  pay  the  debt  or  any  part  thereof,  and  the  better  rule 
is  that  he  should  not  be  charged  for  his  personal  debt  to 

97  Bellinger    v.    Thompson,    26  88  See  §  1213. 

Ore.  320,  37  Pac.  714,  720,  40  Pac.  99  Cal.  Code  Civ.  Pro.,  §  1447. 

229.  1  Cal.  Code  Civ.  Pro.,  §  1615. 

This  right  is  vested  in  the  court  2  Treweek  v.  Howard,  105  Cal. 

by  statute  in  California.  See  Code  434,  446,  39  Pac.  20. 
Civ.  Pro.,  §  1403. 
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the  estate  beyond  his  ability  to  pay,  for  to  that  extent 
only  does  he  by  his  appointment  receive  money  from  him- 
self belonging  to  the  estate.* 


3  Estate  of  Walker,  125  Cal.  242, 
73  Am.  St.  Rep.  40,  57  Pac.  991; 
Sanchez  v.  Forster,  133  Cal.  614, 
65  Pac.  1077;  Estate  of  Thomas, 
140  Cal.  397,  73  Pac.  1059;  State 
ex  rel.  McClamrock  v.  Gregory, 
119  Ind.  503,  22  N.  E.  1;  Buck&l 
V.  Smith's  Admr.,  26  Ky.  L.  Rep. 
991,  82  S.  W.  1001;  Sanders  v. 
Dodge,  140  Mich.  236,  112  Am.  St. 
Rep.  399,  103  N.  W.  597;  McCarty 
V.  Frazer,  62  Mo.  263;  Howell  v. 
Anderson  (In  re  Howell),  66  Neb. 
575,  61  L.  R.  A.  313,  92  N.  W.  760; 
Harker  v.  Irick,  10  N.  J.  Eq.  269; 
Rader  v.  Yeargin,  85  Tenn.  486, 
3  S.  W.  178;  Lyon  v.  Osgood,  58 
Vt.  707,  7  Atl.  5. 

The  rule  in  Massachusetts  is 
that  if  the  administrator  is  sol- 
vent at  the  time  of  his  appoint- 
ment or  at  any  time  during  the 
administration  of  his  office,  he 
should  he  required  to  pay  over  in 
cash  the  amount  of  his  antecedent 
debt  to  the  decedent. — Tarhell  v. 
Jewett,  129  Mass.  457. 

Where  the  statute  declares  that 
no  executor  or  administrator  shall 
b.e  held  to  account  for  debts, which 
remain  uncollected  without  any 
fault  on  his  part,  the  sureties  on 
the  bond  of  an  administrator  who 
was  insolvent  and  unable  to  pay 
a  debt  he  owed  the  decedent  are 
not  liable  for  the  amount  of  the 
debt. — Sanders  v.  Dodge,  140  Mich, 


236,  112  Am.  St.  Rep.  399,  103 
N.  W.  597. 

A  debt  due  from  an  insolvent 
administrator  is  not  considered 
money  in  hand  for  all  purposes; 
for  example,  on  an  application  for 
order  to  sell  real  estate  to  pay 
debts  it  is  no  answer  that  the 
administrator  has  money  in  hand 
when  it  consists  merely  of  a  debt 
due  to  the  decedent  from  himself. 
— Matter  of  Georgi,  21  Misc.  Rep. 
419,  47  N.  Y.  Supp.  1061. 

Sureties  on  the  bond  of  an  in- 
solvent administrator'  are  not 
liable  for  a  debt  due  by  him  to 
the  decedent,  nor  is  a  finding  in 
the  decree  of  distribution  that 
such  debt  is  money  in  the  admin- 
istrator's hands  conclusive  against 
the  sureties. — ^Baucus  v.  Barr,  107 
N.  Y.  624,  13  N.  E.  939. 

Sureties  of  an  insolvent  admin- 
istrator are  not  liable  for  debts 
due  by  him  to  the  decedent,  as 
they  do  not  agree  to  augment  the 
estate,  but  to  insure  against  waste 
or  default.  If  he  does  not  pay 
his  debt  there  is  no  default  or 
deficiency,  since  he  has  all  that 
has  come  into  his  hands  and, 
being  insolvent,  he  can  not  make 
something  out  of  nothing. — Matter 
of  Piper's  Estate,  15  Pa.  St.  533. 

An  executor  or  his  sureties 
should  not  be  charged  for  the  ex- 
ecutor's personal  debt  to  the  deoe- 
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The  argTiment  is  that  sureties  on  the  bond  should  not 
be  considered  as  guarantors  of  a  debt  owed  by  the  prin- 
cipal to  the  decedent  when  he  is  insolvent  and  unable  to 
pay.  Yet  on  the  other  hand  it  is  said  that  the  liability  of 
a  surety  is  oo-extensive  with  that  of  the  principal  and 
that  a  decree  of  the  probate  court  which  binds  the  prin- 
cipal will,  in  the  absence  of  fraud  or  collusion,  bind  the 
surety.  It  has  therefore  been  held  that  where  an  executor 
has  been  charged,  upon  the  settlement  of  his  account,  with 
a  personal  debt  which  he  owed  the  deceased,  whether  by 
virtue  of  a  statute  or  without  a  statute,  the  sureties  on 
his  bonds  are  Kable  for  the  payment  thereof  and  the 
executor 's  insolvency  or  inability  to  pay  has  no  defense.* 
In  this  connection,  however,  the  decision  of  the  court  will 
be  affected  by  the  manner  in  which  the  controversy  arises. 
The  general  rule  is  that  an  executor  or  administrator 
and  his  sureties  are  bound  by  the  final  decree  of  the  pro- 
bate court  in  settling  his  account,  and  if  the  probate  court 
finds  the  debt  due  from  the  executor  or  administrator  to 

dent  beyond  his  actual  ability  to  Stevens  v.  Gaylord,  11  Mass.  256, 

pay  it,  for  only  to  that  extent  does  269;    Winship  v.   Bass,   12   Mass. 

he    by    his    appointment    receive  l^^- 

money  belonging  to  the  estate.—  ^"*    ^^    administrator,    as    ba- 

Lyon    V.    Osgood,    58    Vt.    707,    7  ^'^^^^    himself    and    those    bene- 

...    _  ficially   interested   in   the    estate, 

must  account  for  a  debt  due  from 

4  United  Brethren  v.  Akin,   45  y^^^,j.  ^^  ^^  decedent    He  can 

Ore.    247.    2    Ann.    Cas.    353,    66  ^^^   ,„^   j^.^^^jj   ^^^  ^^j,^  ^^^ 

L.  R.  A.  654,  77  Pac.  748;   Judge  ^ebt  except  by  crediting  it  in  lys 

of  Probate  v.  Sulloway,  68  N.  H.  account.    He  is  therefore  estopped 

511,  73  Am.  St.  Rep.  619,  49  L.  R.  A.  to  a^ny  the  collection  of  the  debt,' 

347,  44  Atl.  720.  l,ut    gucjj    estoppel    sliall    not    be 

In    Massachusetts    the    general  taken  as  a  substantial  fact  from 

rule  is  that  sureties  are  bound  for  -which  other  facts  may  be  inferred, 

the  debts  of  an  insolvent  admin-  — Kinney     v.     Ensign,     18     Pick, 

istrator    due   to   the   deceased. —  (Mass.)  232. 
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the  decedent  as  cash  on  hand,  the  decree  settling  the  final 
acconnt  is  not  subject  to  collateral  attack  and,  unless 
reversed  by  a  direct  attack  on  appeal,  will  be  conclusive 
against  the  executor  or  administrator  and  his  sureties 
in  a  separate  action  against  them  on  the  administration 
bond.  The  inability  of  the  executor  or  administrator  to 
pay  the  debt  should  be  shown  in  the  probate  court,  if  the 
matter  first  arises  there.^ 

§  1364.   Bond  to  Pay  All  Debts  and  Legacies. 

In  soriie  jurisdictions  by  statute  the  executor  or  admin- 
istrator may  give  a  bond  to  pay  all  debts  and  legacies. 
This  character  of  bond  is  authorized  because  of  his  inter- 
est in  the  estate  and  relieves  him  of  the  necessity  of  filing 
an  inventory  or  account.  Upon  giving  such  a  bond  the 
executor  or  administrator  and  his  sureties  become  liable 
to  the  full  amount  named  in  the  bond,  for  the  payment  of 
all  the  debts  and  legacies,  irrespective  of  the  value  of 
the  assets  of  the  estate."*  When  such  a  bond  is  given  the 
rule  is  that  the  real  estate,  although  subject  to  the  rights 
of  creditors  for  the  satisfaction  of  their  debts,  can  not 
be  sold  by  the  executor  or  administrator  for  the  purpose 
of  paying  debts  or  legacies  except  where  a  testate  dece- 
dent in  his  will  specially  charged  the  payment  of  debts 

5  See  United  Brethren  v.  Akin,      — James  v.  West,  67  Ohio  St.  28, 

45   Ore.   247,   2  Ann.   Gas.   353,  66      65  N.  E.   156. 

L.  R.  A.  654,  77  Pac.  748,  and  cases  «  McKennan's  Appeal,  27  Pa.  St. 

007 
there  reviewed.  '• 

In  the  absence  of  proof  of  mis- 
Where  it  has  once  been  litigated  ^  .  .  , . 

management   or  misappropriation 
and  adjudicated  that  an  adminis-      ^^  ^^^   ^^^^   ^^  ^^^   ^^^^^^^   ^^^ 

trator  was  indebted  to  the  dece-  executor  who  gives  a  bond  to  pay 
dent  and  is  chargeable  with  the  all  debts  and  legacies  is  not  re- 
debt  as  assets,  he  can  not  be  heard  quired  to  file  an  account. — Tilton 
to  litigate  the  question  over  again,  v.  Tilton,  70  N.  H.  325,  47  Atl.  256. 


2094  COMMENTARIES    ON    THE    LAW   OF    WILLS. 

or  legacies  upon  his  real  estate  or  some  specific  parcel 
thereof,  and  then  the  real  estate  is  so  burdened  only  to 
the  extent  that  the  testator  directs.'' 

A  creditor  who  has  duly  proved  his  claim  may,  upon 
failure  of  the  executor  or  the  administrator  to  satisfy  the 
same  at  the  proper  time,  institute  proceedings  upon  the 
bond.®  And  where  an  executor  who  is  also  a  residuary 
legatee  executes  such  a  bond,  both  he  and  his  sureties 
become  absolutely  liable  to  the  extent  of  the  penalty  of 
the  bond,  and  if  a  specific  legacy  is  not  paid  when  due, 
the  lega,tee  may,  without  obtaining  an  order  of  allowance 
from  the  probate  court,  maintain  an  action  for  the  recov- 
ery of  such  legacy  against' the  sureties  on  the  bond.' 

§  1385.   Letters  Testamentary  or  of  Administration. 

After  one  has  been  appointed  executor  or  administrator 
by  the  court  and  has  given  the  bond  required  in  the  order 
of  appointment  and  has  taken  the  oath  of  office,  he  is 
entitled  to  letters  testamentary  or  of  administration 
issued  under  the  authority  and  seal  of  the  court.  An 
executor  or  administrator  should  have  some  indicia  of  his 
authority  in  dealing  with  third  persons.  This  is  neces- 
sary when  he  institutes  an  action  in  his  representative 
capacity  and  is  called  upon  to  show  his  authority.^"  This 
is  established  by  letters  testamentary  or  of  administra- 
tion issued  to  him  under  the  seal  of  the  court.  Authority 
to  act  as  executor  or  administrator  can  not  be  established 
by  parol.^^  The  purpose  of  the  seal  is  to  authenticate  the 
letters  and  show  that  they  actually  emanated  from  the 

7  Thayer  v.  Winchester,  133  9  Kreamer  v.  Kreamer,  52  Kan. 
Mass.   447,   449.                                       597,  35  Pac.  214. 

8  Jenkins  v.  Wood,  140  Mass.  63,  lo  See  §  1344. 

2  N.  B.  780.  11  Godolph,  pt.  2,  ch.  30,  §  5. 
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court;  but, where  the  letters  recite  that  the  seal  is  affixed, 
and  they  are  otherwise  in  proper  form  and  duly  attested 
and  had  been  repeatedly  recognized  in  court,  the  omis- 
sion of  the  seal  should  not  impair  the  effect  of  such  letters 
when  collaterally  attacked.^^ 

§  1366.   Will  of  Testator  Can  Not  Override  Statute  Requiring 
Letters. 

"In  some  jurisdictions  by  statute  provision  is  made  for 
the  settlement  of  estates  without  the  intervention  of  the 
probate  court.  Such  statutes  are  special  and  apply  only 
to  the  particular  cases  which  they  cover  in  the  jurisdic- 
tions wherein  they  have  been  enacted.^^  Where  the  laws 
of  the  jurisdiction  provide  for  the  issuance  of  letters 
testamentary  or  of  administration  and  for  the  adminis- 
tration of  estates  by  an  executor  or  administrator,  a 
provision  of  a  will  that  the  executor  named  shall  manage 
and  control  the  estate  and  hold  and  distribute  the  same 
without  going  into  court  or  taking  out  letters  testamen- 
tary is  violative  of  public  policy' as  expressed  by  the 
statutes  and  is  of  no  force  or  effect.^* 

§1367.   Decree  of  Probate  Court  Not  Subject  to  Collateral 
Attack. 

Where  letters  testamentary  or  of  administration  have 
been  granted  by  the  court  or  judge  having  probate  juris- 
diction, any  aggrieved  party  having  an  interest  in  the 
matter  must,  if  he  desires  to  have  the  appointment  set 
aside,  pursue  the  course  pointed  out  by  statute.  One 
exercising  probate  jurisdiction,  whether  designated  as 

12  Dennis  v.  Bint,  122  Cal.  39,  14  Sevier  v.  Woodson,  205  Mo. 
68  Am.  St.  Rep.  17,  54  Pac.  378.            202,    120    Am.    St    Rep.    728,    104 

13  See  §  1287.  S.  W.  1. 
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judge,  registrar,  ordinary,  or  otherwise,  is  a  iutlicial 
oiEcer  and  Ms  decrees  have  the  force  and  effect  as  if 
entered  by  a  court.  Where  the  court  or  judge  hao  juris- 
diction of  the  subject  matter  and  the  parties,  and  the 
order  or  decree  is  not  void  because  of  an  absolute  want 
of  jurisdiction  or  because  of  matters  appearing  on  the 
face  of  the  record,  it  is  conclusive  until  reversed  by  a 
direct  attack  made  in  a  proceeding  for  that  purpose.  It 
can  not  be  attacked  qr  avoided  in  a  collateral  proceed- 
ing.^^ 

Where  a  court  has  jurisdiction  of  the  subject  matter 
and  the  parties,  its  judgment  or  decree  can  not  be  ques- 
tioned collaterally  notwithstanding  the  court  proceeded 
irregularly;^®  and  the  weight  of  authority  is  that  anyone 
dealing  with  an  executor  or  administrator  whose  appoint- 
ment is  voidable  only  by  a  direct  attack  on  the  part  of 
those  interested,  is  protected  in  his  deahngs  with  him.^'^ 

15  Simmons  v.   Saul,   138   tr.   S.  le  Bowen  v.  Bond,   80  111.   351; 

439,   34   L.    Ed.   1054,   11   Sup.   Ct.  Frothingham  v.  Petty,  197  111.  418, 

369;   Carraway  v.  Moore,  75  Ark.  64  N.  E.  270;   Jones  v.  Bittinger, 

146,  86  S.  W.  993;  Frothingham  v.  j^o  j^^i    ^^g,  11  N.  E.  456;   In  re 

Petty,  197  111.  418,  64  N.  E.  270;  ^^^^.^  ^^^.^   ^j^j^^^^  ^_  ^^^ 
Kentucky  Land  etc.  Co.  v.  Crab 


strong),  32  Utah  469,  91  Pac.  283. 

17  Allen  V.  Dundas,  3  Term  Rep. 

125;  WooUey  v.  Clark,  5  Bam.  & 


tree,  113  Ky.  922,  70  S.  W.  31; 
Tilghman  v.  France,  99  Md.  611, 
614,  59  Atl.  277;  Garvey  v.  United 

States  Fidelity  etc.  Co.,   77  App.  ^^-  ''^^-  ^^""^  ""■  ^^'^-  39  U.  S.  33, 

Div.    (N.  y.)   391,  79  N.  Y.  Supp.  1"    ■-.    Ed.    341;    Frothingham   v. 

337;  Ward  v.  Board  of  Comrs.  of  Petty,  197  111.  418,  64  N.  E.  270; 

Logan    County,    12   Okla.    267,    70  Schluter  v.  Bowery  Savings  Bank, 

Pac.    378;    Shoenherger's    Estate,  117  N.  Y.  125,  15  Am.  St.  Rep.  494, 

139  Pa.  St.  132,  20  Atl.  1050;  Zeig-  5  L.  R.  A.  541,  22  N.  E.  572;  Zelg- 

ler  V.  Storey,  220  Pa.  St.  471,  17  ler  v.  Storey,  220  Pa.  St.  471,  17 

L.  R.  A.   (N.  S.)   878,  69  Atl.  894;  L.  R.  A.  (N.  S.)   878,  69  Atl.  894; 

Laufer  v.  Powell,  30  Tex.  Civ.  App.  Franklin  v.  Franklin,  91  Tenn.  119, 

604,  71  S.  W.  549.  18  S.  W.  61. 
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§  1388.  Judgment  against  administrator  in  one  jurisdiction  of 
no  force  against  administrator  in  another  jurisdiction. 

§  1389.  What  court  may  compel  the  personal  representative  to 
account. 

§  1390.  Conclusiveness  of  order  settling  account  or  discharging 
administrator. 

§  1391.    Distribution  of  residue  after  ancillary  administration. 

§  1368.  Domiciliary  and  Ancillary  Administration  Distin- 
guished. 

Administration  of  the  estate  of  a  decedent  is  usually 
first  had  in  the  jurisdiction  wherein  he  was  domiciled  at 
the  time  of  his  death ;  but  if  he  leaves  either  real  or  per- 
sonal property  situated  in  other  states  or  countries,  the 
general  practice  is  that  administration  will  also  be  had 
in  those  jurisdictions  wherein  the  property  of  the  de- 
cedent may  be  found.  Each  state  is  a  sovereignty  in 
itself  and  may  require  separate  administration  of  all 
property  of  a  decedent  within  its  jurisdiction,  irrespec- 
tive of  administration  in  another  state.^ 

A  foreign  executor  or  administrator  isi  one  acting  under 
the  jurisdiction  of  the  court  of  another  state  or  country, 
reference  being  had  to  the  jurisdiction  of  the  court  under 
which  he  is  acting  and  not  to  the  residence  of  the  indi- 
vidual.^ An  ancillary  administrator  is  one  who  is  ap- 
pointed to  administer  the  local  assets  of  a  decedent  in  a 
jurisdiction  other  than  that  of  the  decedent's  domicile  at 

1  Each    state   is    foreign   to   all'  Pa.  St.  280,  51  L.  R.  A.  876,  47  Atl. 

other,  states  regarding  matters  of  233;  In  re  Neubert's  Estate  (Burk- 

administration.  —  Overby   v.    Gor-  him  v.  Pinkhussohn),  58  S.  C.  469, 

don,  177  U.  S.  214,  44  L.  Ed.  741,  36  S.' E.  908;  In  re  Hall's  Estate, 

20  Sup.  Ct.  603;   Johnston  v.  Mc-  70  Vt.  458,  41  Atl.  508. 

Kinnon,  129  Ala.  223,  29  So.  696;  2  Courtney  V.    Pradt,    135    Fed. 

Burton  v.  Williams,  63  Neb.  431,  818 ; .  Hopper  v.  Hopper,  125  N.  Y. 

88  N.  W.  765;  Viosca's  Estate,  197  400,  12  L.  R.  A.  237,  26  N.  E.  457. 
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the  time  of  Ms  death  wherein  the  principal  administra- 
tion is  had.  As  the  term  implies,  ancillary  administration 
is  auxiliary  or  incidental  to  the  principal  administration 
in  the  jurisdiction  of  the  decedent's  domicile.*  There  is, 
however,  no  privity  between  a  domiciliary  executor  or 
administrator  and  an  ancillary  administrator,  each  being 
subject  to  the  jurisdiction  of  a  separate  court  with  powers 
and  duties  regarding  property  only  within  the  jurisdic- 
tion of  the  court  of  his  appointment.*  But  the  matter  of 
the  construction  of  a  will  disposing  of  personalty  or  the 
right  to  succeed  to  personalty  under  the  laws  of  succes- 
sion, is  governed  by  the  laws  of  the  domicile  of  the 
decedent,  and  the  one  granted  administration  in  the  domi- 
cile of  the  decedent  is  the  one  in  whom  the  possession  of 
all  property  should  rest  for  final  distribution.  In  this 
sense  ancillary  administration  is  incidental  to  the  prin- 
cipal administration.^ 

A  testator  in  his  will  may  appoint  executors  with  lim- 
ited or  conditional  powers;*  he  may  appoint  separate 
executors,  each  with  authority  to  act  in  one  state  wherein 
he  may  leave  property,  the  authority  of  each  of  such 

3  Steele  v.  Connecticut  G.  L.  Ins.  of  no  force  against  administrator 
Co.,  31  App.  Div.  (N.  Y.)  389,  52  in  another  jurisdiction,  see  §  1388. 
N.  Y.  Supp.  373.  As  to  when  a  domiciliary  repre- 

4  Stacy  V.  Thrasher,  6  How.  gentative  may  sue  in  a  foreign  jur- 
(U.  S.)  44,  12  L.  Ed.  337;  Hatchett  jgdiction  without  taking  out  andl- 
V.  Berney,  65  Ala.  39;   Murphy  v.  j^^^  j^^^^^_  ^^^  g  ^3^2 

Crouse,  135  Cal.  14,  87  Am.  St. 
Rep.  90,  66  Pac.  971;  Cooper  v. 
Ives,  62  Kan.  395,  63  Pac.  434; 
Merrill  v.  New  England  Mut.  L. 
Ins.  Co.,  103  Mass.  245,  4  Am.  Rep. 
548;  Winter  v.  Winter,  101  Wis. 
494,  77  N.  W.  883. 

As  to  judgment  against  admin-  ^  See  §  1391 

istrator  in  one  jurisdiction  being         6  See  §  1220, 


As  to  domiciliary  executor  hav- 
ing title  to  all  assets  of  the  estate, 
with  power  to  assign  the  same 
wherever  situated,  and  to  receive 
debts  and  chattels  voluntarily  paid 
or  delivered,  see  §§  1383,  1384. 
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executors  being  confined  to  the  particular  assets  within 
the  state.  Where  different  executors  are  so  appointed  by 
the  testator  in  his  will,  administration  granted  to  each  is 
a  principal  administration,  and  not  ancillary  to  any  other, 
the  authority  of  each  being  derived  from  the  testator's 
will  rather  than  from  the  order  of  appointment. '^ 

§  1369.   Passing  of  Title  to  Realty  and  to  Personalty  Governed 
by  Different.  Laws. 

The  passing  of  title  to  real  and  personal  property  is 
governed  by  different  laws.  Personal  property  follows 
the  owner,  and  the  passing  of  title  to  personalty  by  will 
or  under  the  laws  of  succession  is,  as  a  general  rule, 
according  to  the  law  of  the  testator 's  domicile  at  the  time 
of  his  death.  The  passing  of  title  to  realty  in  any  man- 
ner is  according  to  the  law  of  its  sitiis,  irrespective-  of  the 
domicile  of  the  owner.  The  rule  is  that  wills  involving 
realty  must  be  established  and  recorded  in  each  juris- 
diction wherein  real  property  of  the  estate  of  the  de- 
cedent is  situated  unless  otherwise  provided  by  statute.* 

7  Sherman  v.  Page,  85  N.  Y.  123.  emed    by   the   law   of   the   situs. 

As  to  the  iurisdietion  of  courts  See  §§  269,  271. 

regarding   the    admission    of   for-  As  to  statutory  regulations  re- 

elgn  wills  to  probate,  see  §  1300.  garding  foreign  wills  passing  title 

s  Smith   V.    Smith,-   174    111.    52,  to   property   locally   situated,   see 

43  L.  R.  A.  403,  50  N.  E.  1083;  Mc-  §  277. 

Cartney   v.   Osbum,    118   111.    403,  As  to  jurisdiction  of  courts  as 

9  N.  E.  210.  affected    by   the   domicile   of   the 

Bequests  of  personalty  are  gov-  decedent  and  the  situs  of  the  prop- 

erned  by  the  law  of  the  testator's  erty  of  the  estate,  see  §  1185. 

last  domicile.     See  §§  273-275.  Regarding    foreign    wills,    upon 

Succession  to  personalty  is  gov-  what  the  jurisdiction  of  the  court 

erned  by  the  law  of  the  decedent's  depends,  see  §  1300. 

domicile.  See  §  270.  As  to  a  foreign  executor  being 

Rights  in  real  property  are  gov-  considered  an  executor  ,de  son  tort 
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In  some  states  by  statute  a  will  duly  proved  and  valid  to 
pass  title  to  real  estate  therein  is  sufficient  to  pass  title 
to  real  estate  in  another  jurisdiction  upon  the  filing  and 
recording  of  a  duly  certified  copy  "of  such  will  or  of 
certified  copies  of  the  will  and  the  record  of  probate.'*  In 
the  absence  of  statute,  however,  the  rule  is  that  a  will, 
altho.ugh  duly  admitted  to  probate  in  one  jurisdiction, 
will  not  pass  real  property  in  another  jurisdiction  unless 
executed  with  all  the  formalities  required  in  such  other 
jurisdiction  regarding  devises  of  real  estate.^" 

§  1370.    Foreign  Executors  May  Be  Conferred  Local  Rights 
by  Statute. 

In  many  of  the  jurisdictions  of  the  United  States  stat- 
utes have  been  enacted  which  allow  foreign  executors  or 
administrators  to  maintain  actions  therein  under  condi- 
tions prescribed  by  the  statute  creating  such  right.  These 
statutes  vary  greatly,  some  applying  only  to  particular 
causes  of  action,  others  requiring  various  conditions  such 
as  filing  a  certified  copy  of  the  will,  if  any,  a  certified 
copy  of  the  probate  record,  the  giving  of  a  bond,  or  the 
like.    The  statutes  of  the  particular  jurisdiction  involved 

for  taking  possession  of  local  as-  As   to   ancillary  administration, 

sets,  see  §  1263.  see  §  282. 

9  O'Brien  v.  Woody,   4  McLean  lo  Goodman  v.  Winter,   64  Ala. 

(U.  S.)  75,  18  Fed.  Gas.  No.  10398;  410,  38  Am.  Rep.  13;   Richards  v. 

Currell    v.    Villars,    72    Fed.    330;  Miller,  62  111.  417;  Budd  v.  Brooke, 

Apperson  v.  Bolton,  29  Ark.  418.  3  Gill  (Md.)  198,  43  Am.  Dec.  321; 

See   Synopses   of   Statutes,   Ap-  Barstow  v.  Sprague,  40  N.  H.  27; 

pendix,  Pt.  One,  this  volume.  Nelson  v.  Potter,  50  N.  J.  L.  324, 

As   to  statutory  regulations  re-  15  Atl.  375;  Moody  v.  Johnson,  112 

garding  foreign  wills,  see  §  277.  N.  C.  798,  17  S.  E.  578;  In  re  Clay- 
As  to  recording  certified  record  son's  Will,  24  Ore.  542,  34  Pac.  358; 

of  the  probate  of  a  foreign  will,  Holman  v.  Hopkins,  27  Tex.  38. 

see  §  281. 
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must  be  consulted  iu  all  cases  and  strictly  followed.  The 
effect  of  complying  with  the  statutory  requirements  or  of 
taking  out  ancillary  letters  of  administration  places  a 
foreign  executor  or  administrator  in  the  same  position 
and  with  the  same  rights  and  with  the  same  power  to 
prosecute  actions  as  are  vested  in  any  representative 
locally  appointed.^^ 

§  1371.   Who  May  Apply  for  Ancillary  Administration. 

The  question  as  to  who  are  entitled  to  ancillary  letters 
of  administration  is  largely  regulated  by  statute  in  the 
various  jurisdictions,  but  usually  the  right  to  such  admin- 
istration is  accorded  to  those  who  are  entitled  thereto  by 
the  law  of  the  decedent's  domicile,  thus  the  domiciliary 
representative  generally  has  the  preference.^^ 

While  it  has  been  said  that  the  representative  ap- 
pointed in  the  domicile  of  the  decedent  is  not  required  to 
apply  for  ancillary  administration  in  other  jurisdictions 
wherein  property  of  the  estate  may  be  located,^^  yet  the 
creditors  of  the  decedent  have  the  right  to  have  the  assets 
of  the  estate  collected  in  order  that  they  may  be  applied 
in  satisfaction  of  their  claims ;  and  it  is  the  duty  of  the 
domiciliary  executor  or  administrator  to  either  admin- 
ister the  assets  of  the  estate  in  all  jurisdictions  or  see 
that  ancillary  administration  is  had  in  other  states 
wherein  property  of  the  estate  may  be  found.^*    If  the 

11  Hopper  V.  Hopper,  125  N.  Y.  7  Atl.  683,  8  Atl.  468;  PInney  v. 
400,  12  L.  R.  A.  237,  26  N.  E.  457.  McGregory,  102  Mass.  186. 

12  Goods  of  Vannini,  (1901)  i3  Sanders  v.  Jones,  43  N.  C. 
P.  330;  Goods  of  Meatyard,  (1903)  246. 

P.  125;  Clark  V.  Holt,  16  Ark.  257;  1 4  Ramsay   v.   Ramsay,   196    111. 

Matter  of  Bergin's  Estate,  100  Cal.  179,    63    N.    E.    618 ;     Matter    of 

376,  34  Pac.  867;  Matter  of  Miller's  Newell's    Estate,    38    Misc.    Rep. 

Estate,  92  Iowa  741,  61  N.  W.  229;  (N.  Y.)  563,  77  N.  Y.  Supp.  1116. 
Dalrymple  v.  Gamble,  66  Md.  298, 
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domiciliary  representative  does  not  apply  for  ancillary 
administration,  those  interested  in  the  estate  or  under 
the  will,  as  the  case  may  be,  may  apply  for  letters.^^ 

§  1372.   When  and  How  Application  for  Ancillary  Administra- 
tion May  Be  Made. 

The  application  for  the  grant  of  administration  of  the 
local  effects  of  a  non-resident  decedent  may  be  made 
either  prior  or  subsequent  to  the  grant  of  administration 
in  the  jurisdiction  of  his  domicile.^*  If  made  prior 
thereto,  application  and  proof  will  be  required  to  be  made 
as  in  the  case  of  any  original  application  for  the  probate 
of  a  will  or  of  the  grant  of  administration  in  the  case  of 
intestacy,  jurisdictional  facts  being  necessary  to  be  shown 
as  in  other  cases.  Though  the  will  of  a  decedent  be  first 
proved  in  a  state  other  than  that  of  his  domicile,  such 
probate  is  entitled  to  the  same  faith  and  credit  as  any 
such  proceeding.^'^  If  administration  has  previously  been 
granted  in  the  domicile  of  the  decedent,  such  fact  is 
usually  established  by  filing  in  the  local  jurisdiction  a 
certified  copy  of  the  record  of  probate  of  the  jurisdiction 
of  the  domicile.  Foreign  wills  may  be  proved  by  a  certi- 
fied copy  of  the  will  itself.  This  matter  is  regulated  by 
statute  in  many  states.^ 
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15  Matter  of  Engle's  Estate,  124  18  See  §  282. 

Cal.  292,  56  Pac.  1022;   Appeal  of  As  to  recording  certified  recoitt 

Lawrence,  49  Conn.  411.  of  the  probate  of  a  foreign  will, 

16  Bowdoin  V.  Holland,  10  Cush.  see  §  281. 

(Mass.)    17;    Burnley's    Admr.   v.  See   Synopses   of  Statutes,   Ap- 

Duke,  1  Rand.  (Va.)   108.  pendix,  Pt.  One,  tliis  volume. 

17  Walton    V.    Hall's   Estate,    66 
Vt.  455,  29  Atl.  803. 

Ill  Com.  on  Wills— 18 
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§  1373.   Revocation  of  Ancillary  Administration. 

Where  administration  has  been  granted  upon  the  local 
assets  of  the  estate  of  a  non-resident  decedent  and  a  valid 
will  is  thereafter  admitted  to  probate  in  the  jurisdiction 
of  the  decedent's  domicile,  it  would  seem  that  the  grant 
of  administration  should  be  revoked  in  order  that  the 
will  might  be  established  and  administration  be  had 
thereunder  as  if  the  will  had  been  originally  produced.^® 
If  administration  has  been  secured  by  fraud  it  unques- 
tionably may  be  set  aside.^"  However,  the  rule  seems  to 
be  that  a  grant  of  ancillary  administration  is  not  revoked 
because  of  the  subsequent  issuance  of  letters  testamen- 
tary or  of  administration  in  the  jurisdiction  of  the  domi- 
cile of  the  testator.^^  The  reason  is  that  the  administra- 
tion of  the  estate  of  a  decedent  lying  within  the  bounds 
of  one  state  and  the  granting  of  letters  of  administration 
regarding  th«  property  within  its  confines  is  vested  in 
the  courts  of  such  state.  Such  courts  have  power  and 
discretion  in  the  matter  of  the  appointment  of  executors 
or  administrators,  uncontrolled  by  foreign  tribunals.  The 
same  principle  applies  to  the  removal  of  the  appointee. 
If  ancillary  letters  of  administration  be  granted  to  a 
foreign  executor,  his  power  to  administer  the  local  assets 
is  because  of  the  local  appointment.  Should  he  be  re- 
moved from  his  position. of  trust  by  the  court  of  the 
decedent's  domicile  wherein  his  original  appointment 
was  made,  such  removal  does  not  in  itself  work  a  revoca- 

19  Shephard  v.  Rhodes,  60  111.  21  Clark  v.  Holt,  16  Ark.  257; 
301.  Cosby  V.  Gilchrist,  7  Dana   (Ky.) 

20  Broughton  v.  Bradley,  34  Ala.  206 ;  Burnley's  Admr.  v.  Duke,  1 
694,  73   Am.   Dec.   474;    Estate  of  Rand.  (Va.)  108. 

Mackin,  14  Phila.  (Pa.)  328. 
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tion  of  tlie  grant  to  Mm  of  ancillary  letters  of  adminis- 
tration.^2 

§  1374.    Basis  of  and  Reason  for  Ancillary  Administration. 

Where  either  real  or  personal  property  of  an  estate  is 
located  within  a  jurisdiction  other  than  ^that  of  the  domi- 
cile of  the  decedent,  the  courts  of  the  state  wherein  such 
property  is  found  may  appoint  a  representative  to  ad- 
minister the  property  of  the  estate  within  the  jurisdic- 
tion, irrespective  of  any  domiciliary  appointment.  This 
is  done  for  the  purpose  of  conserving  the  estate  and  of 
satisfying  the  claims  of  creditors,-*  the  rule  being,  unless 
altered  by  statute,  that  a  domiciliary  executor  or  admin- 
istrator can  enforce  no  rights  regarding  the  estate  out- 
side of  the  jurisdiction  of  his  appointment.  Even  though 
the  domiciliary  representative  may  be  authorized  by  stat- 
ute to  collect  the  assets  within  the  local  jurisdiction,  yet 
the  granting  of  ancillary  administration  is  a  matter 
^^dthin  the  discretion  of  the  court.^*  The  principle  is 
well  settled  that  the  power  and  authority  of  an  executor 
or  administrator  over  the  estate  of  a  decedent  is  confined 
to  the  sovereignty  by  virtue  of  whose  laws  he  is  ap- 
pointed.^^   Beyond  the  confines  of  the  jurisdiction  of  the 

22  American  Missionary  Assn.  v.  23  Matter    of   Gennert's    Estate. 

Hall,  138  Mich.  247,  101  N.  W.  535.  96  App.  Div.   (N.  Y.)    8,  89  N.   Y. 

Compare:    Matter  of  Gilleran,  50  Supp.  37;  Maas  v.  German  Savings 

Hun  (N.  Y.)  399,  3  N.  Y.  Supp.  145,  Bank,  176  N.  Y.  377,   88   Am.   St. 

decided  under  N.  Y.  statute.  Rep.  689,  68  N.  E.  658. 

Where  the  domiciliary  adminis-  24  Epping  v.   Robinson,   21   Fla. 

trator  was   granted   ancillary  let-  36;    Moore   v.   Tanner's   Admr.,   5 

ters    in   another   jurisdiction,    the  T.  B.  Mon.  (21  Ky.)  42,  48,  27  Am. 

revocation    of   his    letters    in    the  Dec.  35. 

jurisdiction  of  the  domicile  did  not  25  Doe  v.  McFarland,   9  Cranch 

revoke     his     ancillary     letters.—  (U.  S.)  151,  3  L.  Ed.  687;   Gilman 

Huntington  v.  Moore,  1  N.  M.  489.  v.   Gilman,    54   Me.   453;    Beaman 
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court  of  his  appointment  he  may  exercise  authority  re- 
garding the  estate  only  when  given  such  power  by  statiite 
of  the  jurisdiction  wherein  he  attempts  to  assert  the 
right.  The  basis  of  the  rule  is  that  each  state  or  country 
is  a  sovereignty  in  itself  regarding  all  matters  of  admin- 
istration, and  tribunals  of  one  jurisdiction  can  not  vest 
their  appointees  with  authority  over  property  in  another 
state.  Any  power  regarding  the  assets  of  the  estate  of  a 
decedent  situated  in  a  jurisdiction  other  than  that  of  his  . 
appointment  can  not  be  exercised  by  an  executor  or  ad- 
ministrator except  with  the  consent  of  the  state  wherein 
the  property  is  found.  The  reason  of  the  rule  is  to  pre- 
vent the  assets  of  the  estate  of  a  decedent,  situated  in 
one  state  and  which  are  needed  to  satisfy  claims  due 
citizens  of  such  state,  from  Ibeing  withdrawn  beyond  its 
jurisdiction.  The  fact  that  the  decedent  has  no  creditors 
in  the  state  in  question  is  a  matter  which  can  not  be 
known  Avith  certainty  unless  administration  be  granted 
and  the  opportunity  be  given  for  the  presentation  of 
claims.^® 

V.   Elliot,   10   Cush.    (Mass.)    172;  Cal.  14,  87  Am.  St.  Rep.  90,  66  Pac. 

Naylor's  Admr.  v.  Moffiatt,  29  Mo.  971.                                                        ' 

126;   Hyman  v.  Gasklns,  27  N.  C.  In  Putnam  v.  Pitney,  45  Minn. 

267;    In  re  Crawford's  Estate,   68r  242,  11  L.  R.  A.  41,  47  N.  W.  790, 

Ohio  St.  58,  96  Am.  St.  Rep.  648,  it  is  said  that  where  there  are  no 

67  N.  E.  156;    Stoddard  v.  Aiken,  creditors,  legatees  or  distributees 

57  S.  C.  134,  35  S.  E.  501.  within  the  state,  the  petition  of  a 

28  Brown,  Jr.,  v.  Smith,  101  Me.  non-resident  creditor  for  letters  of 

545,  115  Am.  St.  Rep.  339,  64  Atl.  ancillary  administration  should  be 

915;   Mansfield  v.  McFarland,  202  denied  as  unnecessary  where  no 

Pa.   St.   173,  51  Atl.   763;    Terrell  reason  is  shown  why  he  can  not 

V.  Crane,  55  Tex.  81.  collect    his    claim    in    the    state 

In  California  it  is  not  necessary  where    the    principal    administra- 

to  show  the  existence  of  creditors  tion  is  had. 

in  order  to  obtain  ancillary  admin-  It  has  been  said  that  ancillary 

istration. — Murphy  v.  Grouse,  135  administration   is    unnecessary   if 
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§  1375.   Situs  of  Personalty  for  Purpose  of  Ancillary  Admin- 
istration. 

For  the  purpose  of  securing  ancillary  administration 
and  as  affecting  the  right  of  a  domiciliary  administrator 
to  sue,  a  debt  due  a  decedent  has  its  situs  in  the  jurisdic- 
tion wherein  the  debtor  resides,  and  tangible  personal 
property  likewise  has  its  situs  wherever  it  may  be  situ- 
ated. Although  title  to  such  assets  may  be  vested  in  the 
domiciliary  representative,  yet  the  courts  of  another 
jurisdiction  will  not  enforce  his  right  thereto,  and  ancil- 
lary letters  of  administration  are  necessary  unless  the 
debt  or  property  is  voluntarily  paid  or  surrendered  to 
the  domiciliary  representative.  To  this  extent  the  rule 
that  personal  property  follows  the  owner  has  no  con- 
trolling effect,  although  it  does  control,  as  to  matters  of 
distribution.^^  For  the  purpose  of  ancillary  administra- 
tion, shares  of  stock  in  a  corporation  have  been  held  to 
have  their  sitv;s  in  the  county  where  the  corporation  is 
located.^*  A  judgment  involving  real  property  or  con- 
there  are  no  local  creditors. — Tay-  28  Winter  v.  London,  99  Ala.  263, 
lor  V.  Syme,  162  N.  Y.  513,  57  12  So.  438;  Grayson  v.  Robertson, 
N.  E.  83.                                                       122  Ala.  330,  82  Am.  St.   Rep.  80, 

27Wyman  v.  United  States,  109  25  So.  229;  Murphy  v.  Grouse,  135 
U.  S.  654,  27  L.  Ed.  1068,  3  Sup.  ^al.  14,  87  Am.  St.  Rep.  90,  66  Pac. 
Ct.  417;  Winter  v.  London,  99  Ala.  g^^.  ^^^^^^  ^^  ^^^^,^  ^^^^^^^  ^^^ 
263,  12  So.  438;  Grayson  v.  Rob- 
ertson, 122  Ala.  330,  82  Am.  St, 
Rep.  80,  25  So.  229;  McCuUy  v, 
Cooper,  114  Cal.  258,  55  Am.  St.  ®cutrix  of  MUler's  Estate,  90  Kan. 
Rep.  66,  35  L.  R.  A.  492,  46  Pac.  819.  Ann.  Gas.  1915B.  699,  L.  R.  A. 
82;  Luce  v.  Manchester  etc.  R.  Co.,  1915D.  856,  136  Pac.  257;  Richard- 
63  N.  H.  588,  3  Atl.  618.  son   v.   Nusch,    198    Mo.    174,    118 

As    to    voluntary    payment    of      Am.  St.  Rep.  472,  95  S.  W.  894. 
debts  or  surrender  of  chattels  to  Compare:    Russell  v.  Hooker,  67 

the  domiciliary  representative,  see      Conn.  24,  35  L.  R.  A.  495,  34  Atl. 
§  1384,  711;    Michigan   Trust  Co.  v.   Pro- 


N.  Y.  87,  54  N.  E.  701. 

Contra:     Miller's   Estate, v.  Ex- 
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stituting  a  lien  upon  property  locally  situated  has  its 
situs  where  the  judgment  is  recorded  f^  but  if  the  judg- 
ment is  merely  personal  against  the  debtor  and  there  is 
no  property  of  the  debtor  within  the  jurisdiction  wherein 
it  is  recorded  upon  which  it  is  a  lien  or  regarding  which 
execution  can  be  levied,  the  situs  of  such  judgment  is  the 
residence  of  the  debtor.^"  A  judgment  due  the  decedent 
recovered  in  the  state  of  his  domicile,  if  sought  to  be 
enforced  against  property  in  another  state,  becomes 
property  in  the  latter  state  for  the  purpose  of  ancillary 
administration.^^ 

§  1376,   The  Same  Subject:  Apparent  Exceptions  to  the  Gen- 
eral Rule. 

A  debtor  has  the  right  to  demand  that  any  action 
against  him  be  instituted  in  the  jurisdiction  of  his  resi- 
dence. For  the  purpose  of  ancillary  administration  it 
makes  no  difference  whether  the  debtor  of  a  decedent 
move  into  the  local  jurisdiction  before  or  after  the 
decedent's  death  or  before  or  after  domiciliary  letters 
have  been  granted.  And  assets  of  an  estate  which  have 
been  brought  into   one  jurisdiction  before   they  have 

basco,  29  Ind.  App.  109,  63  N.  E.  way,    73   W.    Va.    231,    Ann.    Cas. 

255.  1916E,  112,  SO  S.  E.  361. 

The  act  respecting  the  appraise-  As  to  situs  of  stocks  and  bonds 

ment    of    notes,    bonds    and    evi-  in  a  corporation  for  the  purpose 

dences  of  debt  owned  by  a  dece-  of  imposing  an  inheritance  or  suc- 

dent  at  the  time  of  his  death  does  cession  tax,  see  §§  294-296. 

not  apply  to  evidences  of  debt  not  29  Adams  v.  Savage,  6  Mod.  136; 

taxable  In   West  Virginia  owned  Strong  v.    White,    19    Conn.    238; 

by  a  non-resident  at  the  time  of  Beers  v.  Shannon,  73  N.  Y.  292. 

his  death  and  sent  to  an  attorney  so  Swancy   v.    Scott,   9    Humph, 

in  that  state  by  the  personal  rep-  (Tenn.)   327;   Angler  v.  Jones,  28 

resentative    of    the    decedent   for  Tex.  Civ.  App.  402,  67  S.  W.  449. 

suit  thereon  against  a  debtor  re-  si  Morefleld  v.  Harris,  126  N.  C. 

siding   therein. — ^Austin   v.    Callo-  626,  36  S.  E.  125. 
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passed  into  the  possession  of  the  domiciliary  representa- 
tive in  another  jurisdiction  or  have  been  administered  by 
him,  are  subject  to  local  administration.^^  The  rule  is, 
in  the  absence  of  a  statute  to  the  contrary,  that  letters 
testamentary  or  of  administration  issued  in  one  jurisdic- 
tion will  not  authorize  the  executor  or  administrator  to 
institute  any  proceedings  in  another  state  which  could 
be  maintained  by  an  ancillary  administrator  therein  ap- 
pointed.^* But  where  an  ancillary  administrator,  if 
appointed,  could  not  recover  the  assets  of  the  estate,  the 
rule  does  not  apply.  Where  the  matter  involved  is  a  fund 
which  is  the  product  of  assets  never  subject  to  local 
jurisdiction  and  which  could  not  be  recovered  by  a  local 
administrator,  a  foreign  representative  is  entitled  to 
institute  proceedings  for  its  recovery.^*  Property  once 
lawfully  taken  into  possession  by  the  domiciliary  repre- 
sentative should  not  be  the  basis  for  ancillary  administra- 
tion if  removed  to  another  state.*^  Property  of  the  estate 
may  be  taken  into  another  jurisdiction  for  some  tempo- 
rary purpose  without  being  the  foundation  for  a  grant 
therein  of  ancillary  administration,^®  and  the  rule  is  the 
same  where  the  removal  of  the  property  is  fraudulent.*'^ 

32  Saunders  v.  Weston,   74  Me.  34  Moore   v.   Fields,   42   Pa.    St. 
85;     Pinney    v.    McGregory,     102      467,  468. 

Mass.    186;    Morefield    v.    Harris,  35  Martin    v.    Gage,    147    Mass. 

126  N.  C.  626,  36  S.  E.  125.  204,  17  N.  E.  310. 

Contra:  Embry  v.  Millar,  1  A.  K.  See,  also,  §  1382. 

Marsh.  (Ky.)  300,  302,  10  Am.  Dec.  36  Clirlsty  v.  Vest,  36  Iowa  285; 

732.  Kohler  v.  Knapp,  1  Bradf.  (N.  Y.) 

33  Mansfield  v.   McFarland,  202  241. 

Pa.  St.  173,  51  AU.  763.  37  McCabe  v.  Lewis,  76  Mo.  296. 
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§  1377.   As  to  Necessity  of  LocaJ  Administration  in  Jurisdiction 
Where  Real  Property  Is  Situated. 

Where  title  to  real  property  is  involved,  whether  the 
interest  of  a  non-resident  decedent  therein  be  direct  or 
by  reason  of  having  a  lien  thereon  under  a  recorded 
mortgage,  ancillary  administration  should  be  had.  The 
title  to  such  real  property  is  shown  by  the  records.  A 
mortgagor  should  not  be  required  to  search  the  records 
of  a  foreign  jurisdiction  to  ascertain  who  might  be  en- 
titled to  collect  the  debt  and  discharge  the  mortgage.  The 
same  principle  applies  in  case  the  domiciliary  adminis- 
trator assigns  the  mortgage  to  another  who  brings  suit 
in  another  jurisdiction  wherein  the  real  property  is  sit- 
uated. Neither, a  foreign  executor  or  administrator,  nor 
any  third  person  claiming  under  an  assignment  from  him, 
should  be  allowed  to  enforce  the  payment  of  a  mortgage 
debt  by  foreclosure  proceedings  in  the  local  jurisdiction 
unless  such  ancillary  proceedings  are  had  as  show  of 
record  that  the  plaintiff  is  entitled  to  sue ;  it  being  always 
desirable  that  the  chain  of  title  to  real  property  appear 
of  record  in  the  jurisdiction  of  its  situs.^^ 

If  a  power  of  sale  is  desired  to  be  exercised  regarding 
real  property  situated  in  one  state,  under  the  provisions 
of  a  will  admitted  to  probate  in  another  state,  such  Tsdll 

38  Cutter  V.  Davenport,  1  Pick.      N.  H.   503,  15  Atl.  121;    Smith  v. 
(Mass.)     81,     11    Am.     Deo.    149;       Tiffany,  16  Hun  (N.  Y.)   552. 
Reynolds   v.   McMullen,    55   Mich.  ^"^  ancillary  administrator  has 

no  authority  to  go  into  another 
state,  to  foreclose  a  mortgage  be- 
longing to  the  estate,  even  though 
53  N.  W.  829;  Stone  v.  Scripture,  j^^  ^^g  possession  of  the  bond  and 
4  Lans.  (N.  Y.)  186;  Dial  v.  Gary,  mortgage,— Moore  v.  Jordan,  36 
14  S.  C.  573,  37  Am.  Rep.  737.  Kan.  271,  59  Am.  Rep.  550,  13  Pac. 

Compare:     Gove    v.    Gove,     64      337, 


568,  54  Am.  Rep.  386,  22  N.  W.  41; 
Mclntire  v.  Conrad,  93  Mich.  526, 
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must  be  duly  proved  and  probated  in  the  jurisdiction 
wherein  the  realty  is  situated  unless  the  laws  of  that 
jurisdiction  dispense  with  such  requirement.  A  transfer 
of  real  property  must  be  in  accord  with  the  laws  of  the 
jurisdiction  wherein  it  is  located.*^ 

§1378.  Equitable  Conversion  of  Realty  into  Personalty:  Con- 
struction of  Will  by  Court  of  Domicile  Not  Binding 
on  Court  of  Situs  of  Realty. 

The  laws  of  the  state  wherein  real  property  is  situated 
control  the  manner  of  its  disposition  and  the  right  to 
succeed  toit.  Title  to  land  can  be  conveyed  under  a  testa- 
mentary power  only  when  such  conveyance  is  sufficient 
under  the  laws  of  the  sovereignty  wherein  the  land  is 
situated.  The  executor  of  a  decedent 's  will  may  properly 
apply  to  the  court  of  his  appointment  for  a  construction 
as  to  his  powers  under  the  will,  such  as  authority  to  sell 
real  property  under  provisions  contained  in  the  testa- 
ment. Such  subject  matter  is  proper  for  the  considera- 
tion of  the  court  of  the  domicile  and  its  decree  is  binding 
upon  all  persons  parties  to  the  proceeding.  But  the  court 
of  the  domicile  has  jurisdiction  only  of  property  that  is 
or  might  be  brought  under  its  control,*"  and  can  not  affect 
lands  situated  in  another  state  or  country.*^ 

Real  property  directed  by  the  testator  in  his  will  to  be 
sold  and  the  proceeds  distributed  in  a  certain  manner, 
effects  an  equitable  conversion  of  such  realty  into  per- 

39  EJmmons  v.  Gordon,  140  Mo.  29  Ark.  418,  under  Arkansas  stat- 

490,  62  Am.  St.  Rep.  734,  41  S.  W.  ute,  but  all  local   debts  must  be 

998;    In  re  Devlne,   62  N.   J.   Eq.  first  paid. 

703,  49  Atl.  13S;  Mcintosh  v.  Mara-  40  McCartney  v.  Osburn,  118  111. 

thon  Land  Co.,   110  Wis.   296,  85  403,  9  N.  E.  2a0. 

N.  W.  976.  41  Aspden    v".    Nixon,     4    How. 

See,   also,   Apperson  v.   Bolton,  (U.  S.)  467,  497,  11  L.  Ed.  1059. 
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sonalty.*^  When  the  question  of  equitable  conversion 
arises,  the  court  of  the  jurisdiction  wherein  the  land  is 
situated  may  construe  the  will  and'determine  whether  or 
not  there  has  been  an  equitable  conversion.  The  fact  that 
the  court  of  the  domicile  in  construing  the  will  declared 
that  there  had  been  an  equitable  conversion,  is  not  con- 
clusive and  binding  upon  the  court  of  another  jurisdiction 
regarding  lands  situated  within  its  boundaries.  The 
court  of  the  last  named  jurisdiction  may  construe  the 
will  and  may  determine  that  no  equitable  conversion  was 
affected,  and  the  disposition  of  real  property  within  its 
jurisdiction  must  pass  according  to  its  decree.** 

This  rule  applies  for  the  reason  that  there  can  be  no 
equitable  conversion  of  realty ,  into  personalty  unless 
there  is  vested  in  the  executor  both  the  power  and  the 
duty  of  sale,  which  involves  directly  the  mode  of  passing 
title  to  land  regarding  which  the  law  of  the  sitits  controls. 
It  differs  from  an  ordinary  matter  regarding  which  the 
general  rules  of  comity  would  require  one  court  to  accept 
the  interpretation  of  a  will  established  by  the  court  of 
the  domicile.  There  can  be  no  conversion  without  a 
power  of  sale  vested  in  the  executor,  which  requires  that 
he  have  the  authority  to  execute  a  sufficient  deed  to 
transfer  the  title  to  the  real  estate  under  the  law  of  its 
situSf  and  this  question  is  one  to  be  deternained  by  the 
jurisdiction  wherein  the  land  is  situated.** 

•12  As    to    constructiye   or   equi-  construing  a  power  of  sale  under 

table  conversion,  see   §§  288,   807-  tlie  will  was  of  no  binding  force 

811.  as  a  general  judicial  construction 

As  to  reconversion,  see  §  812.  of  the  will  to  be  applied  or  en- 

43  Appeal  of  Clark,  70  Conn.  195,  forced  in  California. 

39  Atl.  155.  44  White   v.   Howard,   46   N.   Y. 

In  re  Campbell's  Estate,  149  Cal.  144,    159 ;    Page's    Estate,    75    Pa. 

712,  87  Pac.  573,  it  was  held  that  St.  87. 

the  Judgment  of  the  court  in  Utah  Compare:    Guerard  v.  Guerard, 
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§  1379.    Bonds  of  Ancillary  Administrators. 

Bonds  are  required  of  ancillary  administrators  as  in 
the  case  of  original  administration.*^  If  a  foreign  execu- 
tor apply  for  ancillary  letters  and  the  will  directs  that 
the  executor  may  act  without  the  giving  of  security,  a 
bond  need  not  be  required.**  But  under  local  statutes  the 
court  may  demaaid  that  a  foreign  executor  give  bonds.*'' 
If  an  ancillary  administrator  fail  to  give  the  bond  re- 
quired in  the  order  of  his  appointment,  the  effect  is  the 
same  as  the  failure  of  any  original  administrator  to  give 
a  bond  when  so  ordered.*^  The  penal  amount  of  the  bond 
and  liability  thereunder  is  limited  to  local  assets  which 
the  ancillary  representative  is  authorized  to  administer.*^ 

§  1380.   Powers  and  Duties  of  Ancillary  Administrators. 

The  usual  procedure  with  reference  to  ancillary  admin- 
istration, there  being  no  statute  to  the  contrary,  is  that 
the  ancillary  administrator  collect  the  assets  situated 
within  the  jurisdiction  of  his  appointment  and  reduce  the 
same  to  money.  Generally  he  must  pay  the  debts  against 
the  estate  due  to  residents  within  the  jurisdiction,  and 
transmit  the  residue  to  the  principal  representative.  If, 
however,  the  estate  is  insolvent,  reason  and  justice  re- 

73  Ga.  506;  Ford  v.  Ford,  80  Mich.      21  So.  502;  Succession  of  Withers, 
42,  44  N.  W.  1057.  45  La.  Ann.  556,  12  So.  875;  Mat- 

'45  State  Y.  Osbom,  71  Mo.  86;  ^^'  '>*  P"^""*'  128  N.  Y.  70,  13 
Lewis  V.  Grognard,  17  N.  J.  Eq.      ■-  «■  ''■  ^'''  "  N.  E.  948. 

48  Keith  V.  Proctor,  114  Ala.  676, 
21  So.  502;   Bradstreet  v.  Butter- 
As  to  the  requirement  of  bonds      ^.^j^^  ^39  Mass.  339,  342. 
from  administrators  and  executors  ^^  ^^   ^^^^^  ^^  ^^^.j^^^  ^^  ^.^^ 

generally,  see  §§  1348-1352.  ^^^^  ^^^^  ^^  ordered,  see  §  1354. 

46  Leatherwood  v.  iSuUivan,  81  49  Lewis  v.  Grognard,  17  N.  J. 
Ala.  458,  1  So.  718.                                Eq.    425;    Probate   Court   v.   Mat- 

47  Keith  V.  Proctor,  114  Ala.  676,      thews,  6  Vt.  269. 
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quire  that  the  ancillary  administrator  do  not  pay  resident 
claimants  or  those  who  have  filed  claims  against  the 
estate,  more  than  their  pro  rata  share  of  the  whole 
estate.^" 

An  executor  or  administrator  appointed  in  the  domicile 
of  the  decedent  is  vested  with  title  to  the  assets,  whereso- 
ever situated,  of  the  estate,  and  has  the  right  to  reduce 
them  to  possession  except  as  restricted  by  the  laws  of 
other  jurisdictions  wherein  such  property  may  be  located. 
Each  state  is  a  sovereignty  unto  itself  with  complete 
jurisdiction  over  property  within  its  borders.  An  ancil- 
lary administrator  is  vested  with  title  only  as  to  property 
within  the  jurisdiction  of  his  appointment.^^  As  to  such 
property  an  ancillary  administrator  has  the  same  gen- 
eral powers  and  duties  as  a  domestic  administrator,  un- 
less otherwise  prescribed  or  limited  by  statute.^^ 

It  is  the  duty  of  an  ancillary  administrator  to  take 
possession  of  the  movable  property  of  the  estate  within 
the  jurisdiction,  and  to  collect  all  debts  due  the  decedent 
that  can  be  collected  within  the  state.^*  Regarding  pay- 
ment of  the  debts  of  the  decedent,  the  decisions  are  con- 
flicting, but  the  weight  of  authority  is  that  the  ancillary 
administrator  may  pay  all  claims  duly  presented  and 
allowed,  whether  they  be  those  of  resident  or  of  non- 
resident creditors.^*    This  does  not  give  a  creditor  the 

50  Miner  v.  Austin,  45  Iowa  221,  53  Grimball  v.  Patton,  70  Ala. 
24  Am.  Rep.  763;  Davis  v.  Estey,  626;  Wolff  v.  Perkins,  51  Ark.  43, 
8  Pick.  (Mass.)  475.  9    S.   W.    432;    Young   v.    Witten- 

51  Ramsay    v^  Ramsay,    97    111.  myre,  123  111.  303,  14  N.  B.  869; 
App.  270;    Matter  of  McCabe,   84  State  v.  Gregory,  88  Ind.  110;  Ellis 
App.   Div.    (N.  Y.)    145,   82  N.  Y.  v.    Northwestern    Mutual    L.    Ins. 
Supp.    180 ;    Cureton   v.   Mills,    13  Co.,  100  Tenn.  177,  43  S.  W.  766. 
S.  C.  409,  36  Am.  Rep.  700.  54  In  re  Kloebe,  28  Ch.  Div,  175; 

52  Smith  V.  Second  Natl.  Bank,  Reynolds  v.  Lewis,  29  L.  J.  Ch. 
169  N.  Y.  467,  62  N.  E.  577.  296;  Fellows  v.  Lewis,  65  Ala.  343, 
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right  to  seek  full  payment  in  botli  jurisdictions,  nor  to 
obtain  more  than  his  pro  rata  share  should  the  estate  of 
the  decedent  be  insolvent.^'  If  creditors  in  oile  state 
have  had  their  claims  satisfied  in  part,  they  can  not  pre- 
sent their  claims  in  another  state  and  demand  that  they 
participate  in  the  assets  in  the  hands  of  the  administrator 
without  accounting  for  the  sums  already  received,  in 
order  that  distribution  may  be  made  pro  rata.^® 

§  1381.    General  Rule  Is  That  an  Admimstrator  Can  Prosecute 
Actions  Only  in  Jurisdiction  Where  Appointed. 

Unless  authority  be  given  by  statute,  the  well  settled 
rule  is  that  an  executor  or  administrator  can  not  sue  in 
his  representative  capacity  in  a:ny  jurisdiction  other  than 
the  one  wherein  he  is  appointed,  without  first  taking  out 
ancillary  letters. *''     The  rule  is  the  same  whether  the 

39  Am.   Rep.  1;    Ramsay^  Ram-  (U.  S.)  151-,  3  L.  Ed.  687;  Johnson 

say,  97  111.  App.  270;  Miner  v.  Aus-  v.  Powers,  139  U.  S.  156,  35  L.  Ed. 

tin,  45  Iowa  221,  24  Am.  Rep.  763;  112,  11   Sup.  Ct.   525;    Grayson  v. 

Davis   V.   Estey,   8    Pick.    (Mass.)  Robertson,    122   Ala.   330,   336,   82 

475;   Cummings  v.  Banks,  2  Barb.  Am.  St.  Rep.  80,  25  So.  229;  Fair- 

(N.  Y.)  602,  607.  child  v.  Hagel,  54  Ark.  61,  14  S.  W. 

Contra:  Green  v.  Byrne,  46  Ark.  1102;     Southwestern    R.     Co.     v. 

453;    Appeal  of  Barry,  88  Pa.  St.  Paulk,  24  Ga.  356;   Moore  v.  Jor- 

131.  dan,  36  Kan.  271,  59  Am.  Rep.  550, 

55ln  re  Kloebe,  28  Ch.  Dlv.  175;  13    Pac.    337;    Marrett   v.    Babb's 

Ramsay   v.   Ramsay,   97   111.   App.  Exr.,  91  Ky.  88,  15  S.  W.  4 ;  Brown, 

270.          "^  Jr.,    V.    Smith,    101    Me.    545,    115 

66  Ramsay   v.   Ramsay,    196   111.  Am.    St.    Rep.    339,    64   Atl.    915; 

179,  63  N.  E.  618.  Wright   v.    Gilbert,    51    Md.    146; 

57  Whyte  V.  Rose,  3  Q.  B.  493 ;  Merrill  v.  New  England  M.  L.  Ins. 

Tourton  v.  Flower,  3  P.  Wms.  369;  Co.,  103  Mass.  245,  4  Am.  Rep.  548; 

White   V.   Hunter,   1  U.   C.   Q.   B.  Sims  v.  Hodges,   65   Miss.   211,   3 

452;  Graham  v.  Lybrand,  142  Fed.  So.   457;    Gregory   v.    McCormick, 

109,   73    C.   C.  A.   333;    Brooks  v.  120  Mo.  657,  25  S.  W.  565;  Taylor 

Southern  Pacific  Co.,  148  Fed.  9S6;  v.  Syme,  162  N.  Y.  513,  57  N.  B. 

Doe     V.     McFarland,     9     Cranoh  83;    Maas  v.  German   Sav.   Bank, 
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proceeding  be  an  action  at  law  or  a  suit  in  equity  ;^^  and 
the  rule  can  not  be  violated  by  proceeding  in  a  federal 
instead  of  a  state  court.^^  And  where  ancillary  adminis- 
tration is  had,  the  right  to  sue  is  limited  to  those  to  whom 
administration  is  granted;  thus  one  of  several  foreign 
executors  who  does  not  petition  for  nor  qualify  under  a 
grant  of  ancillary  administration,  is  not  entitled  to  join 
with  those  who  did  qualify  in  prosecuting  an  action  in  a 
local  court.®"  ■' 

The  incapacity  of  a  foreign  executor  or  administrator 
to  sue  in  the  local  courts,  existing  at  the  time  the  action 
is  instituted,  is  cured  by  the  subsequent  grant  to  him  of 
ancillary  letters.  The  defect  may  be  remedied '  by  an 
amendment  to  the  complaint  so  as  to  show  the  fact  of  the 
ancillary  appointment.®^ 

§  1382.  When  Domiciliary  Representative  May  Sue  in  a  For- 
eign Jurisdiction  Without  First  TaJdng  Out  Ancil- 
lary Letters. 

The  rule  that  a  foreign  executor  or  administrator  can 
not,  in  the  absence  of  a  statute  granting  the  right,  sue  in 
a  local  court  without  taMng  out  ancillary  letters  of  admin- 
istration, applies  only  to  proceedings  prosecuted  in  the 

176   N.   Y.   377,   98   Am.   St.    Rep.  5s  Tourton  v.  Flower,  3  P.  Wms. 

689,    68    N.    E.    658;    Morefield   v.  369;     Cassidy    v.     Shimmin,     122 

Harris,  126  N.  C.  626,  36  S.  E.  125;  Mass.  406,  412. 

In  re  Crawford's  Estate,  68  Ohio  59  Johnson  v.  Powers,  139  XJ.  S. 

St.    58,    96   Am.   St.    Rep.    648,    67  156,  35  L.  Ed.  112,  11  Sup.  Ct.  525. 

N.  E.  156;  Mansfield  v.  McParland,  60  Oilman  v.  GUman,  54  Me.  453, 

202  Pa.  St.  173,  51  Atl.  763;   State  456. 

V.  Fulton,   (Tenn.)   49  S.  W.  297;  ei  Black  v.  Henry  G.  Allen  Co., 

Terrell    v.    Crane,    55    Tex.    81;  42  Fed.  618,  9  U  R.  A.  433;  Hodges 

Dickinson    v.    McCraw,    4    Rand.  v.  Kimball,  91  Fed.  845,  34  C.  C.  A. 

(Va.)   158;   Smith  v.  Peckham,  39  103;    Henry  v.  Roe,  83  Tex.  446, 

Wis.  414,  18  S.  W.  806. 
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right  of  the  testator  or  decedent,  not  to  cases  wherein  the 
executor  or  administrator  is  a  party  to  the  transaction, 
although  in  his  representative  capacity.  Where  the  right 
of  action,  accrues  because  of  personal  transactions, 
although  in  his  representative  capacity,  he  is  entitled  to 
bring  suit  in  his  representative  capacity  without  first 
applying  for  ancillary  letters. '^^  Thus  if  a  promissory 
note  be  given  to  an  executor  in  payment  of  the  purchase 
price  of  the  business  of  the  decedent,  such  executor  may 
sue  the  payee  in  a  foreign  jurisdiction.^^ 

The  general  rule  is  that  where  the  cause  of  action 
accrues  to  an  executor  or  administrator  after  the  death 
of  the  testator  or  intestate,  whether  for  property  sold  or 
contracts  made  by  him  in  his  representative  capacity  or 
because  of  some  tort  regarding  the  estate  committed 
after  his  appointment,  he  is  entitled  to  sue  in  a  foreign 
jurisdiction  without  first  securing  ancillary  letters.** 

62  Moore  v.  Petty,  135  Fed.  668,  against  the  defendant  in  the  state 

68  C.   C.  A.  306;    Tox  v.   Tay,  89  of  the   defendant's .  residence,   al- 

Cal.  339,  23  Am.  St.  Rep.  474,  24  though  an  ancillary  administrator 

Pac.   855,   26   Pac.   897;    Rucks  v.  has  been  appointed  in  that  state; 

Taylor,,  49  Miss.   552;   Tittman  v.  and    the    fact    that    the    suit    is 

Thornton,  107  Mo.  500,  16  L.  R.  A.  brought  by  the  foreign  administra- 

410,  17  S.  W.  979;  Morse  v.  King,  tor  in  his  representatlTe  capacity 

73  N.  J.  L.  548,  118  Am.  St.  Rep.  is    immaterial,    his    official    title 

702,  63  Atl.  986;  Lawrence  v.  Law-  being   surplusage,   which  may  be 

rence,    3    Barb.    Ch.    (N.    Y.)    71;  disregarded.^Hare  v.  O'Brien,  233 

Tyer  v.    Charleston   Rice   Milling  Pa.  St.  330,  Ann.  Cas.  1913B,  624, 

Co.,  32  S.  C.  598,  10  S.  E.  1067.  39  L.  R.  A.  (N.  S.)  430,  82  Atl.  475. 

Where     an     administrator     ap-  63  Morse   v.   King,    73   N.   J.   L. 

pointed  as  such  in  the  state  of  the  548,  118  Am.  St.  Rep.  702,  63  Atl. 

iecedent's    domicile,    procures    a  986. 

judgment  in  such  state  against  a  64  Goodyear    v.     Hullihen,     2 

resident  of  another  state  after  ap-  Hughes  492,  10  Fed.  Cas.  No.  5573; 

pearance  and  contest  of  the  case  Giddings'  Exrs.  v.  Green,  48  Fed. 

by  defendant,  such  administrator  489;  Doe  v.  McFarland,  9  Cranch 

may  bring  suit  on  the  judgment  (U.  S.)  151,  153,  3  L.  Ed.  687;  Fox 
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It  is  a  well  established  rule  that  title- to  the  personal 
effects  of  a  decedent  vests  in  his  executor  or  adminis- 
trator. A  judgment  in  Ms  favor  in  his  representative 
capacity  secured  in  the  courts  of  the  jurisdiction  of  his 
appointment,  although  for  a  debt  due  the  decedent,  is 
such  personal  property  that  the  executor  or  administra- 
tor may  enforce  the  judgment  in  the  courts  of  another 
I  jurisdiction  without  being  required  to  first  secure  ancil- 
lary letters  of  administration.*^  A  negotiable  note  pay- 
able to  bearer  or  payable  to  the  decedent  and  endorsed 
by  him  in  blank  prior  to  his  death,  is  held  to  be  such  an 
asset  of  the  estate  that  the  executor  or  administrator  may 
sue  for  its  collection  in  a  jurisdiction  other  than  that 
wherein  he  is  appointed.*'^  And  the  same  rule  has  been 
held  to  apply  where  a  negotiable  note,  due  the  decedent 
did  not  mature  until  after  his  death.®'' 

V.  Tay,  89  Cal.  339,  23  Am.  St.  Rep.  St.  467;  Cherry  v.  Speight,  28  Tex. 

474,    24    Pa-c.    855,    26    Pac.    897;  503. 

Mowry  v.  Adams,   14   Mass.  327;  66  Gage  v.  Johnson,  .20  Me.' 437; 

Wolf  V.  Sun  Ins.  Co.,  75  Mo.  App.  Knapp  v.  Lee,  42  Mich.  41,  3  N.  W. 

306;     Lawrence    v.    Lawrence,    3  244;     Robinson    t.     Crandall,     9 

Barb.  Ch.  (N.  Y.)  71;  Beckham  v.  Wend.    (N.   Y.)    425;    Sandford  v. 

Wittkowski,    64   N.   C.   464;    Tyer  McCreedy,  28  Wis.  103. 

V.    Charleston    Rice    Milling    Co.,  In  the  case  of  a  non-negotiable 

32  S.  C.  598,  10  S.  B.  1067.  note,  or  a  negotiable  note  payable 

66  Wilkins   v.  EUett,   107  V.   S.  to  and  not  indorsed  by  the  dece- 

256,  27  L.  Ed.  718,  2  Sup.  Ct.  641;  dent,  and  maturing  in  his  lifetime, 

Lewis  V.  Adams,  70   Cal.  403,   59  suit  can  not  be  brought  upon  it  In 

Am.  Rep.  423,  11  Pac.  833;  Barton  a  foreign  jurisdiction  by  the  ex- 

V.  Higgins,  41  Md.  539;   Talmage  ecutor    or   administrator   without 

V.   Chapel,  16  Mass.  71;    Tittman  first  taking  out  ancillary  letters. — 

V.     Thornton,     107     Mo.     500,     16  Knapp  v.  Lee,  42  Mich.  41,  3  N.  W. 

L.  R.  A.  410,  17  S.  W.  979;  Green  244. 

V.   Heritage,   63   N.   J.  L.   455,   43  67  Glddlngs'  Exra,  v.  Green,  48 

AU.  698;  Moore  v.  Fields,  42  Pa.  Fed.  489. 
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§  1383.   Assignee  of  Domiciliary  Represertative  May  Bring  Suit 
in  His  Own  Name  in  Other  Jurisdictions. 

The  common  law  rule  is  that  although  the  domiciliary 
administrator  can  not  sue  in  the  courts  of  another  state, 
he  not  only  has  the  right  to  collect  assets  an'd  debts  in 
another  jurisdiction  voluntarily  delivered  or  paid  to  him, 
but  may  assign  or  transfer  negotiable  choses  in  action 
belonging  to  the  estate  of  the  decedent,  and  thus  vest  in 
the  transferee  or.  assignee  the  right  to  bring  suit  on  the 
same  in  bis  own  name  in  another  jurisdiction.  The  weight 
of  authority  is  that  although  a  foreign  representative 
has  no  right  as  such  to  prosecute  an  action  in  the  local 
courts  to  recover  judgment  upon  negotiable  choses  in 
action,  this  disability  does  not  affect  the  right  of  an 
individual  holding  such  choses  in  action  by  assignment 
or  endorsement  to  bring  suit  thereon  in  his  own  name.®* 
And  a  domiciliary  administrator  may  sell  or  assign  stock 
owned  by  the  decedent  in  a  corporation  located  in  another 

68  Wllkins  V.   Bllett,   108   U.   S.  Munson  v.  Exchange  Natl.  Bank, 

256,  27  L.  Ed.  718,  2  Sup.  Ct.  641;  19  Wash.  125,  52  Pac.  1011. 

Campbell  v.  Brown,  64  Iowa  425,  Contra:    Some  authorities  deny 

52  Am.   Rep.  446,   20  N.  W.   745;  ^he   above   rule,   holding   that   an 


Owen  V.  Moody,  29  Miss.  79;  Mat- 
ter of  Cape  May  &  D.  Nav.  Co., 
51  N.  J.  L.  78,  16  Atl.  191;  Guy  v. 


executor  or  administrator  can  not 
control  assets  of  the  estate  in  an- 
other jurisdiction  by  sale  or  as- 
signment.— DuVall  V.  Marshall,  30 
Craighead,    6    App.    Div.    463,    39      ^^j^    ^^^.    ^^^^^  ^    Bumham.  5 

N.  Y.  Supp.  688;  Maas  v.  German  ^^    261,    17    Am.    Dec.    228;    Mc- 

Savlngs  Bank,  73  App.  Div.  (N.  Y.)  i^tire    v.    Conrad,    93    Mich.    526, 

524,  77  N.  Y.   Supp.  256;   Mackay  53  n.  W.   829;    Morton  v.   Hatch, 

V.    St.    Mary's    Church,    15    R.    I.  54  Mo.  408,  411;  Taylor  v.  Barron, 

121,   2  Am.   St.    Rep.   881,  23   Atl.  35   N.   H.    484,    496;    Heyward    v. 

108;   Keller  v.  Alexander,  24  Tex.  Williams,   57   S.   C.   235,   35   S.   B. 

Civ.  App.  186,  58  S.  W.  637;  Camp  503;  Bullock's  Admr.  v.  Rogers,  16 

V.  Simon,  23  Utah  56,  63  Pac.  332;  Vt.  294. 
Ill  Com.  on  Wilis— IS 
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state,  and  such  corporation  is  justified  in  making  a  trans- 
fer of  the  stock  on  its  records.*^ 

The  above  mentioned  rule  should  be  -limited  to  nego- 
tiable choses  in  action  transferable  by  endorsement  and 
delivery,  and  should  not  apply  to  bonds  or  mortgages 
affecting  real  property  the  ownership  of  which  are  mat- 
ters of  record  where  the  realty  is  situated  and  which 
record  should  show  a  complete  chain  of  title.'''* 


§  1384.   Voluntary  Payment  of  Debts  or  Sulrender  of  Chattels 
to  Domiciliary  Representative. 

For  the  protection  of  local  creditors,  ancillary  admin- 
istration should  be  had  in  the  state  where  assets  of  a  non- 


69  Brown  v.  San  Francisco  Gas 
Light  Co.,  58  Cal.  426;  Luce  v. 
Manchester  L.  R.  Co.,  63  N.  H. 
588,  3  Atl.  618;  Middlebrook  T. 
Merchants'  Bank,  *42  N.  Y.  (3 
Keyes)  135,  3  Abb.  Dec.  (N.  Y.) 
295;  Munson  v.  Exchange  Natl. 
Bank,  19  Wash.  125,  52  Pac.  1011. 

In  Winter  v.  London,  99  Ala. 
263,  12  So.  438,  It  was  held  that 
where  a  non-resident  intestate  de- 
cedent owned  stock  in  a  local  cor- 
poration, the  probate  court  of  the 
county  where  the  corporation  was 
located  had  jurisdiction  to  grant 
letters  of  administration,  although 
the  domiciliary  administrator  had 
authority  to  transfer  the  stock 
and  that  dividends  might  properly 
be  paid  to  him. 

In  Murphy  v.  Crouse,  135  CaL 
14,  87  Am.  St.  Rep.  90,  66  Pac. 
971,  it  is  held  that  the  purchaser 
of  stock  in  a  California  corpora- 


tion from  a  non-resident  executor 
can  not  compel  the  local  corpo- 
ration to  transfer  the  stock  to 
him.  In  this  case  there  was  an 
ancillary  administrator  in  Califor- 
nia objecting  to  the  transfer, 
regarding  which  the  purchaser 
had  notice  prior  to  the  purchase. 

In  Russell  v.  Hooker,  67  Conn. 
24,  35  L.  R.  A.  495,  34  Atl.  711,  it 
is  said  that  shares  of  stock  in  a 
corporation  are  personal  property 
and  that  its  situs  is,  for  purposes 
of  administration,  the  domicile  of 
the  decedent. 

In  many  jurisdictions  statutes 
have  been  enacted  imposing  an 
inheritance,  succession  or  transfer 
tax  or  excise  ii-pon  the  right  to 
acquire  property  by  will  or  under 
the  laws  of  succession.  As  to  the 
rules  governing  such  taxes  and  as 
to  the  situs  of  personalty  of  vari- 
ous kinds,  see  §§  287-296. 

70  See  §1377. 


FOREIGN  AND  ANCILDAEY  ADMINISTRATION.  2121 

resident  decedent  are  found.  The  courts  of  such,  state 
should  not  enforce  the  recovery  of  debts  due  the  foreign 
decedent  without  such  ancillary^  administration,  other- 
wise the  assets  could  be  converted  into  money,  taken 
without  the  state  and  distributed  in  a  foreign  jurisdic- 
tion, which  would  compel  local  creditors  to  go  into  such 
foreign  jurisdiction  to  collect  their  claims.''^ 

But  the  personal  representative  of  the  decedent,  ap- 
pointed in  the  jurisdiction  of  the  decedent's  domicile,  is 
entitled  to  the  possession  of  the  personal  property  of 
the  estate  wheresoever  situated  aQ.d,  having  title  thereto, 
he  is  authorized  to  demand  possession  of  chattels  and 
payment  of  choses  in  action  in  other  jurisdictions,  al- 
though he  may  not  be  able  to  enforce  his  demands  by 
suit.  If,  however,  there  are  no  conflicting  claims,  or 
debts  of  the  decedent  to  be  paid  in  the  jurisdiction 
wherein  the  demand  is  made  or  the  personalty  situated,  a 
voluntary  surrender  of  the  property  to  the  foreign  rep- 
resentative of  the  decedent  or  the  payment  of  debts  to 
him  is  held  valid. ''^^    Should  ancillary  administration  be 

71  Wilklns  V.  Ellett,   108   U.   S.  administrator  the  possession  of  a 

256,  27  L.  Ed.  718,  2  Sup.  Ct.  641;  certificate  of  deposit  in  an  insol- 

Brown,  Jr.,  v.  Smith.,  101  Me.  545,  vent    bank    situated    within    the 

115  Am.  St.  Rep.  339,  64  Atl.  915;  state,  and  which  the  receiver  of 

Maas    V.    German    Savings    Bank,  the  bank  had  refused  to  allow  as 

176  N.  Y.  377,  98  Am.  St.  Rep.  689,  a  valid  claim. — MoCully  v.  Cooper, 

68  N.  E.  658;  Appeal  of  Gray,  116  114  Gal.  258,  55  Am.  St.   Rep.  66, 

Pa.  St.  256,  11  AU.  66,  70;  Laugh-  35  L.  R.  A.  492,  46  Pac.  82. 

lln  V.   Solomon,   180   Pa:   St.   177,  72  Wyman  v.  United  States,  109 

179,  57  Am.  St.  Rep.  633,  36  Atl.  U.  S.  654,   656,  27  L.   Ed.  1068,  3 

704.  Sup.  Ct.  417;  Equitable  Life  Assur. 

An  ancillary  administrator  has  Assoc,    v.    Vogel's    Ex'x,    76    Ala. 

the  right  to  the  possession  of  the  441,  52  Am.   Rep.  344;    Selleck  v. 

assets  of  the  decedent  within  the  Rusco,    46    Conn.    370;     Citizens' 

state  yfherein  he  is  appointed,  and  Natl.  Bank  v.  Sharp,  53  Md.-521; 

may  recover  from  a  domiciliary  Schluter  v.  Bowery  Savings  Book, 
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granted  to  one  other  than  the  personal  representative 
appointed  in  the  jurisdiction  of  the  decedent's  domicile, 
the  local  appointee  should  disclose  his  appointment  to 
persons  within  the  state  owing  debts  to  the  estate  or 
having  custody  of  its  assets,  and  reduce  the  property  of 
the  estate  to  possession.  He  should  act  with  reasonable 
dispatch;  he  can  not  be  permitted  to  remain  silent  and 
without  objection  allow  the  domiciliary  representative  to 
take  possession  of  the  assets  of  the  estate  and  remove 
them  beyond  the  jurisdiction,  and  then  recover  them  or 
their  value  from  those  who  surrendered  them  in  good 
faith  and  without  notice  of  his  appointment.  The  fact 
of  the  local  grant  of  ancillary  administration  is  not  such 
constructive  notice  as  to  change  those  otherwise  acting 
in  good  faith.''* 

§  1385.   Personal  Representative  May  Be  Sued  Only  in  Juris- 
diction Wherein  He  Is  Appointed. 

An  administrator  is  bound  to  account  for  all  assets 
which  he  receives  in  his  representative  capacity  to  the 
proper  tribunal  of  the  jurisdiction  wherein  he  derives  his 
authority,  and  the  courts  of  other  states  have  no  right  to 
control  or  interfere  with  the  application  of  such  assets. 
An  administrator  appointed  in  one  state,  being  unable  to 
sue  in  his  official  capacity  in  the  courts  of  another  state, 
is  not  liable  in  his  official  capacity  to  a  suit  in  the  courts 
of  the  latter  state  by  a  claimant  against  the  estate.'^*  The 

117  N.  Y.  125,  15  Am.  St.  Rep'.  494,  377,  98  Am.  St.  Rep.  689,  68  N.  E. 

5  L.  R.  A.  541,  22  N.  E.  572.  658;  Jones  v.  Jones,  39  S.  C.  247, 

TSWllkins    V.    BHett,    9    Wall.  17  S.  E.  587,  802. 

(tr.   S.)   740,  19   L.   Ed.  586;    Put-  74Vauglian  v.  Northrup,  15  Pet. 

nam  v.  Pitney,  45  Minn.   242,   11  (U.  S.)  1,  10  L.  Ed.  639;  Stacy  v. 

L.  R.  A.  41,  47  N.  W.  790;   Maas  Thrasher,  47  U.  S.  44,  12  ,L.   Ed, 

V.  German  Sav.  Bank,  176  N.  Y.  337;  Johnson  v.  Powers,  139  U.  a 
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rule  applies  even  though  the  foreign  administrator  may, 
after  his  appointment,  take  up  his  residence  in  such  other 
state  and  bring  assets  of  the  estate  within  its  jurisdic- 
tion.^^ 

To  allow  a  judgment  to  be  secured  against  an  adminis- 
trator in  his  official  capacity  in  the  courts  of  a  jurisdiction 
other  than  that  wherein  he  is  appointed  would  in  effect 
be  a  direction  that  .he  pay  the  judgment  out  of  assets 
which  are  under  the  jurisdiction  of  the  court  of  another 
state,  and  would  be  an  interference  with  the  jurisdiction 
of  such  court.^® 

Not  only  can  a  suit  against  an  executor  or  administra- 
tor in  his  official  capacity  be  brought  in  no  other  courts 
than  those  of  the  state  wherein  he  is  appointed,  but  a 
judgment  against  him  in  his  representative  capacity  can 
have  no  effect  beyond  the  confines  of  such  state.  Beyond 
such  jurisdiction  the  executor  or  administrator  can  exer- 
cise no  authority  or  do  or  omit  any  act  which  will  affect 
the  due  administration  of  the  estate  under  the  authority 
of  the  court  which  appointed  him.  No  consent  can  extend 
his  limited  powers  to  extraterritorial  acts  which  may 
result  in  a  judgment  against  the  assets  of  the  estate.  He 
has  no  authority  to  prosecute  suits  in  a  foreign  juris- 
diction except  by  permission  and  authority  of  such  juris- 
diction and  only  as  to  assets  of  the  estate  therein,  and  a 

156,  35  L.  Ed.  112,  11  Sup.  Ct.  52,5;  thwaite  v.  Harvey,  14  Mont.  208, 

Jefferson   v.   Beall,   117   Ala.    436,  43  Am.  St.  Rep.  625,  27   L.  R.  A. 

67  Am.   St.   Rep.  177,  23   So.   44;  101,  36  Pac.  38. 

Turner   v.-  Risor,    54   Ark.   33,    15  75  Hedenberg  v.  Hedenberg,   46 

S.   W.    13 ;    Hedenberg  v.   Heden-  Conn.  30,  33  Am.  Rep.  10. 

berg,  46  Conn.  30,  33  Am.  Rep.  10;  76  McGarvey  v.  Damall,  134  111. 

Davis  V.  Smith,  5  Ga.  274,  47  Am.  367,  10  L.  R.  A.  861,  25  N.  E.  1005; 

Dec.   279;    Judy  v.   Kelley,  11  111.  Burton  v.  Williams,  63  Neb.  431, 

211,  213,  50  Am.   Dec.  455;   Brai-  88  N.  W.  765. 
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good  objection  to  a  suit  therein  brought  against  him  in 
his  representative  capacity  may  be  made  on  the  ground 
of  laqk  of  jurisdiction.'^'' 

In  many  jurisdictions  statutes  have  been  enacted  au- 
thorizing a  foreign  executor  or  administrator  to  bring 
suit  in  the  local  courts  regarding  assets  within  their 
jurisdiction.  Such  statutes,  while  authorizing  a  foreign 
representative  to  sue,  do  not  make  such  foreign  repre- 
sentative liable  to  be  sued  locally  by  claimants  of  the 
estate.'^* 

§  1386.   The  Same  Subject:  Exceptions  to  Rule:  Suits  in  Equity. 

There  is  an  apparent  exception  to  the  rule  that  an 
executor  or  administrator  can  be  sued  only  in  the  juris- 
diction pf  his  appointment,  as  where,  by  taMng  possession 
of  foreign  assets,  he  is  held  liable  as  an  executor  de  son 
tort;  but  this  exception  is  not  universal.''^  And  it  is  held 
that  equity  has  jurisdiction  to  prevent  waste  and  to  pre- 
serve the  property  for  its  proper  purposes  where  a 
foreign  representative  brings  the  assets  of  the  estate  into 
the  local  jurisdiction  and  is  there  guilty  of  fraud,  waste 
or  mismanagement  whereby  those  entitled  to  the  benefits 
of  the  estate  may  be  irreparably  damaged.^"  However,  a 
foreign  representative  can  not  be  enjoined  by  a  local 
court  of  equity  unless  he  is  within  the  jurisdiction  of 

77  Jefferson   v.   Beall,    117    Ala,  &  K.   763;    Colbert  v.   Daniel,   32 

436,  67  Am.  St.  Rep.  177,  23  So.  44.  Ala.  314;  Falke  v.  Terry,  32  Colo. 

78Vaughan  v.  Northrup,  15  Pet.  85,  75  Pac.  425;  Gates  v.  McClen- 

(TJ.  S.)  1,  10  L.  Ed.  639;  Greer  v.  ahan,  124  Iowa  593,  100  N.  W.  479; 

Ferguson,  56  Ark.   324,  19   S.  W.  Hussey  v.  Sargent,  116  Ky.  53,  75 

966;    Sloan  v.  Sloan,  21  Fla.  589;  S.  W.  211;   Holzer  v.  Thomas,  69 

Burton  V.  Williams,  63  Neb.  -431,  N.  J.  Eq.  515,  61  Atl.  154;  Collins 

88  N.  W.  765.  V.    Steuart,   2   App.   Div.    (N.    Y.) 

79  See  1 1263.  271,  37  N.  Y.  Supp.  891. 

80  Anderson  v.  Gaunter,  2  Myl. 
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such  court,^^  and  it  is  essential  that  assets  of  the  estate 
be  within  the  jurisdiction  of  the  court.  ^^  And  a  court  of 
equity  may  compel  a  foreign  representative  who  brings 
the  assets  of  the  estate  within  the  jurisdiction  of  the  court, 
to  account  for  the  same  where,  by  reason  of  the  insuffi- 
ciency of  the  bond  of  the  foreign  representative,  or  the 
insolvency  of  the  sureties,  or  by  reason  of  fraud,  mis- 
management, or  some  other  equitable  consideration, 
irreparable  loss  and  damage  will  be  suffered  by  the 
creditors  and  distributees  of  the  estate  unless  relief  be 
granted.  Equity  in  such  a  case  does  not  necessarily 
interfere  with  the  functions  of  the  probate  court  of 
another  jurisdiction,  but  charges  the  foreign  representa- 
tive as  trustee  for  those  entitled  to  receive  the  assets  in 
his  possession.*^ 

§1387.   The  Same  Subject;  Voluntary  Submission  to  Jurisdic- 
tion. 

Where  all  parties  without  objection  submit  the  matter 
in  controversy  to  a  court  having  jurisdiction  of  the  sub- 
ject matter  and  the  cause  regularly  proceeds  therein  to 
trial  and  final  judgment,  they  will  be  held  to  have  waived 
their  right  to  object  to  the  jurisdiction  of  the  court,  even 
though  the  case  be  taken  into  it  by  appeal  from  an 
inferior  court  which  did  not  have  jurisdiction  of  the 
subject  matter.**    The  reason  of  the  rule  just  stated  is 

51  Kanter   v.   Peyser,    51   N.   T.  86,  43  Am.  Dec.  153 ;  Brownlee  v. 

Super.  Ct.  441.  Lockwood,  20  N.  J.  Eq.  239,  255; 

82  Garden  v.  Hunt,  Cheves  Eq.  Alger  v.  Alger,  31  Hun  (N.  Y.) 
(S.  C.)  42;  Fugate  v.  Moore,  86  471;  Tunstall  v.  Pollard's  Admr., 
Va.  1045,  19  Am.  St.  Rep.  926,  11  11  Leigh.  (Va.)  1. 

S.  E.  1063.  84  In  re   Crawford's  Estate,   68 

83  Lewis  V.  Parrish,  115  Fed.  Ohio  St.  58,  96  Am.  St.  Rep.  648, 
285,  53  C.  C.  A.  77;  Atchison's  67  N.  E.  156.  To  the  same  effect. 
Heirs  v.  Lindsey,  6  B.  Men.  (Ky.)  see  Davis  v.  Connelly's  Exrs.,  4 
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that  the  non-liability  of  a  foreign  representative  to  suit 
in  the  courts  of  another  jurisdiction  is  a  matter  personal 
with  himself,  being  a  privilege  which  may  be  waived ;  but 
some  authorities  hold  that  it  is  a  matter  of  jurisdiction 
and  that  an  executor  or  administrator  can  not  confer 
jurisdiction  by  consent  where  suit  is  brought  against  him 
in  a  state  other  than  that  of  his  appointment.*^ 

§  1388.  Judgment  Against  Administrator  in  One  Jurisdiction 
of  No  Force  Against  Administrator  in  Another  Jur- 
isdiction. 

A  judgment  against  an  ancillary  administrator  in  the 
jurisdiction  of  his  appointment  is-not  competent  evidence 
to  show  a  right  of  action  against  the  domiciliary  executor 
or  administrator  in  another  state  or  affect  the  assets  of 
the  estate  therein,  and  conversely  a  judgment  against  the 
domiciliary  executor  or  administrator  is  of  no  greater 
force.  *^  The  reason  of  the  rule  is  that  administrators  in 
different  jurisdictions  are  entirely  independent  of  each 
other  and  a  judgment  against  one  can  not  affect  the  other 

B.  Mon.  (Ky.)  136;  Newark  Sav-  696;  McGarvey.v.  Darnall,  134  111. 
Ings  Inst.  V.  Jones'  Exrs.,  35  N.  J.  367,  10  L.  R.A.  861,  25  N.  B.  1005; 
Eq.  406;  Ellis  v.  Northwestern  Smith,  v.  Goodrich,  167  111.  46,  47 
Mut.  L.  Ins.  Co.,  100  Tenn.  177,  N.  B.  316;  Biting  v.  First  Natl. 
43  S   W    766  Bank,  173  111.  368,  50  N.  E.  1095; 

Shinn's   Estate,    166    Pa.    St.   121, 


85  Jefferson    v.   Beall,    117   Ala. 
436,  67  Am.  St.  Rep.  177,  23  So.  44; 


45  Am.  St.  Rep.  656,  30  Atl.  1026, 

1030;   State  v.  Fulton,  (Tenn.)   49 
Flandrow   v.   Hammond,    13    App.      „    -r;^    „q_ 

Div.   (N.  Y.)   325,  43  N.  Y.  Supp.  'compare:  Laughlin  v.  Solomon, 

1*^-  180  Pa.   St.   177,  57  Am.   St.    Rep. 

86  Stacy    V.    Thrasher,    6    How.  633,  36  Atl.  704;  Fugate  v.  Moore, 

(U.  S.)   44,  12  L.   Ed.  337;   Jeffer-  86  Va.  1045,  19  Am.  St.  Rep.  926, 

son  V.  Beall,  117  Ala.  436,  67  Am.  11  S.  E.  1063;  G-arland's  Admr.  v. 

St.  Rep.  177,  23  So.  44;   Johnston  Garland's    Admr.,    84    Va.    181,    4 

V.  McKinnon,  129  Ala.  22.3,  29  So.  S.  E.  334. 
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or  any  assets  which  he  might  have  received.  There  is  no 
privity  between  such  administrators,  and  the  rule  is  not 
altered  even  though  the  same  person  is  granted  original 
administration  in  one  jurisdiction  and  ancillary  adminis- 
tration in  another.^'' 

§  1389.   What  Court  May  Compel  the  Personal  Representative 
to  Account. 

The  rights  and  liabilities  of  an  executor  or  adminis- 
trator are  purely  representative  and  exist  only  by  force 
of  official  character  and  are  limited  to  the  jurisdiction 
wherein  the  appointment  is  made..  Such  jurisdiction  re- 
serves to  itself  full  and  exclusive  authority  over  all  assets 
of  the  estate  within  its  boundaries. ^^  The  established 
rule  is  that  an  Executor  or  administrator  must  settle  his 
accounts  in  the  court  exercising  probate  jurisdiction 
wherein  he  receives  his  appointment,^®  and  the  courts  of 
another  jurisdiction  have  no  authority  to  compel  him  to 
account  regarding  any  assets  coming  into  his  hands  in 
his  representative .  capacity  under  an  appointment  by 
another  court.*"     The  rule  extends  to  all  assets  which 

87  Johnson  v.  Powers,  139  U.  S.  39 ;  Braithwaite  v.  Harvey,  14 
156,  159,  35  L.  Ed.  112,  11  Sup.  Ct.  Mont.  208,  43  Am.  St.  Rep.  625, 
525;  Johnson  v.  McKinnon,  129  27  L.  R.  A.  101,  36  Pac.  38;  Hopper 
Ala.  223,  29   So.  696.           '  v.  Hopper,  125  N.  Y.  400,  12  L.  R.  A. 

An  administrator  in  New  York  237,  26  N.  E.  457;  State  v.  Fulton,  ' 

was  held  a  stranger  to  a  judgment  (Tenn.)  49  S.  W.  297. 

against  the  administrator  in  Mich-  89  Musselman's  Appeal,  101  Pa. 

igan,  although  the  same  individual  St.  165. 

was    the    representative    in    hoth  As  to  the  power  of  a  court  of 

states. — Johnson    v.    Johnson,    63  equity  to  compel  a  foreign  execu- 

Hun  (N.  Y.)   1,  4,  17  N.  Y.  Supp.  tor   or  administrator   to   account, 

570.  see  §  1386. 

88  Reynolds  v.  Stockton,  140  90  Lewis  v.  Parrish,  115  Fed. 
U.  S.  254,  35  L.  Ed.  464,  11  Sup.  Ct.  285,  53  C.  C.  A.  77;  Clopton  v. 
773;    Hatchett  v.  Berney,  65  Ala.  Booker,    27    Ark.    482;    Elting    v, 
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properly  come  into  the  hands  of  an  executor  or  admin- 
istrator in  Ms  oflBcial  capacity.  Where  g,  domiciliary 
administrator  receives  assets  of  the  estate  in  another 
jurisdiction  through  voluntary  payment  or  delivery  to 
him,  he  must  account  for  the  same  as  though  they  had 
been  collected  in  the  jurisdiction  of  his  appointment. 
Although  he  may  thereafter  take  out  ancillary  letters  in' 
the  state  wherein  such  assets  were  paid  or  delivered  to 
him,  his  duty  to  account  for  such  assets  is  under  his 
principal  and  not  under  his  ancillary  appointment.*^  A 
court  of  equity,  however,  in  certain  cases,  in  order  to 
conserve  the  estate  and  protect  those  entitled  to  its  bene- 
fits, has  authority  to  compel  an  accounting  from  a  foreign 
representative  who  brings  assets  of  the  estate  within  the 
jurisdiction  of  the  court.*^ 

§  1390.    Conclusiveness  of  Order  Settling  Accoiint  or  Discharg- 
ing Administrator. 

The  Constitution  of  the  United  States  (Art.  4,  §  1)  pro- 
vides that  full  faith  and  credit  shall  be  given  in  each 
state  to  the  judicial  proceedings  of  every  o;ther  state. 
The  rule  is  that,  subject  only  to  the  inquiry  as  to  the 
jurisdiction  of  the  court  rendering  the  judgment,  and 
impeachment  for  fraud,  a  judgment  rendered  in  one  state 
should  be  given  full  faith  and  credit  in  all  other  states.^* 

Biggsville  First  Natl.  Bk.,  173  111.  114  Cal.  258,  55  Am.  St.   Rep.  66, 

368,    -50    N.    B.    1095;    Snyder    v.  35  L.  R.  A.  492,  46  Pac.  82;  Schlu- 

Hochstetler,  88  Iowa  621,  55  N.  W.  ter    v.    Bowery    Say.    Bank,    117 

573;   Dawes  v.  Boylston,  9  Mass.  N.  Y.   125,   15  Am,   St.    Rep.   494, 

337,    6    Am.    Dec.   72;    Parsons   v.  5  L.  R.  A.  541,  22  N.  B.  572. 

Lyman,  20  N.  Y.  103;  Musselman's  92  See  §  1386. 

Appeal,  101  Pa.  St.  165;   Bgan  v.  93  Cole  v.  Cunningham,  133  tJ.  S. 

Wirth,  26  R.  I.  363,  58  Atl.  987.  107,  33  L.  Ed.  538,  10  Sup.  Ct.  269; 

81  Parsons  v.  Lyman,   20  N.  Y.  Simmons  v.   Saul,   138  .  U.   S.   439, 

103.    See,  also,  MoCuUy  v.  Cooper,  34  L.  Ed.  1054,  11  Sup.  Ct.  369. 
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The  Judgment  of  a  court  of  competent  jurisdiction  can 
not  be  impeached  collaterally  for  error  or  irregularity, 
yet  it  can  be  attacked  for  want  of  jurisdiction,  or  fraud 
or  imposition  in  securing  the  judgment.®*  Subject  to 
such  considerations,  the  settlement  of  the  account  of  an* 
executor  or  administrator  by  the  court  wherein  he  was  - 
appointed  is  conclusive  upon  all  other  courts.®^  But  the 
settlement  of  the  account'  of  an  administration  in  the 
court  of  his  appointment,®*  or  a  judgment  finally  dis- 
charging him  as  administrator ,*''  may  be  attacked  in  the 
courts  of  another  state  on  the  ground  that  the  order 
settling  the  account  or  securing  the  discharge  was  ob- 
tained by  fraud  practiced  upon  the  heirs  and  the  court. 

§  1391.   Distribution,  of  Residue  After  Ancillary  Administnu- 
tion. 

The  distribution  of  an  estate  should  naturally  be  had 
xmder  the  supervision  of  the  court  of  the  domicile  of  the 
decedent  wherein  original  administration  was  granted. 
The  law  of  the  domicile  of  the  decedent  governs  the  dis- 
tribution, and  the  construction  of  the  will,  if  any,  as  to 
personalty,  and  the  domicile  is  the  proper  forum  wherein 
distribution  should  be  had.®^  However,  the  jurisdiction 
of  the  courts  of  one  state  can  not  be  usurped  by  foreign 
tribunals,  and  the  general  rule  is  that  the  residue  of  an 
estate  subject  to  ancillary  administration,  after  the  pay- 

94  Dobson  V.  Pearce,  12  N.  Y.  97  Coleman  v.  Howell,  131  N.  C. 
156,  62  Am.  Dec.  152.  125,  42  S.  B.  555. 

95  Clark  T.  Blacklngton,  110  98  Young  v.  Wittenmyre,  123  111. 
Mass.  369;  TunniclifE  v.  Fox,  68  303, 14  N.  E.  869;  Fletcher's  Admr. 
Neb.  811,  94  N.  W.  1032;  Matter  v.  Sanders,  7  Dana  (Ky.)  345,  32 
of  Crawford's  Estate,  11  O.  C.  D.  Am.  Dec.  96;  Jennlson  v.  Hapgood, 
605,  21  Ohio  Cir.  Ct.  R.  554.  10  Pick.  (Mass.)  77. 

96  Clark    v.     Blackington,     110 
Mass.  369. 
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ment  of  debts  and  expenses,  should  be  delivered  to  the 
domiciliary  representative  by  the  ancillary  administrator 
only  after  the  settlement  of  the  final  account  of  the  lat- 
ter.®® And  as  to  whether  or  not  there  should  be  a  dis- 
tribution under  the  ancillary  administration  to  those 
entitled  ultimately  to  receive  the  property,  is  a  matter 
largely  within  the  discretion  of  the  court,  to  be  decided 
according  to  the  circumstances  of  the  particular  case.^ 
The  claims  of  creditors  in  the  jurisdiction  wherein  ancil- 
lary administration  is  had  should  be  satisfied  before  the 
assets  of  the  estate  are  transferred  to  the  domiciliary 
representative.^  And  where  there  are  no  creditors  in  the 
jurisdiction  of  the  domicile  of  the  decedent  and  there  are 
parties  entitled  to  a  distribution  of  the  property  in  the 
jurisdiction  wherein  the  ancillary  administration  is  had, 
the  court  may  properly  refuse  to  cause  the  residue  to  be 
transmitted  to  the  domiciliary  representative.*  But 
where  distribution  is  had  under  ancillary  administration, 
the  distribution  of  the  personalty  must  be  according  to 
the  law  of  the  domicile  of  the  decedent.* 

99WrigMv.  Phillips,  56  Ala.  69;  Matter  of  Hughes,  95  N.   Y.   55; 

Gibson   v.    Dowell,    42    Ark.    164;  Moses  v.  Hart's  Admr.,  25  Gratt. 

Estate    of    Gable,    79    Iowa    178,  (Va.)  795. 

9  L.  R.  A.  218,  44  N.  W.  352;  Mo  ^  Smith  v.  Howard,  86  Me.  203, 

r  ;•  o         J    no  i.,r-  I,    coc    CQ       41  Am.  St.  Rep.  537,  29  Atl.  1008; 

Intire  v.  Conrad,  93  Mich.  526,  53  r-         .  •  . 

Newell  V.  Peaslee,  151  Mass.  601, 


N.  W.  829;   Parsons  v.  Lyman,  20 
N.  Y.  103;  Jones  v.  Jones,  39  S.  C. 

247,  17  S.  B.  587,  802. 


25  N.  E.  26;  Cowden  v.  Jacobson, 
165  Mass.  240,  43  N.  E.  98. 

3  In  re  Welles'  Estate,  161  Pa. 
1  Wright  V.  Phillips,  56  Ala.  69;       gt.  218,  28  AtU  1116,  1117. 
Dalrymple  v.  Gamble,  66  Md.  298,  4  Potter  v.  Brown,  5  East  124; 

7  Atl.  683,  8  Atl.  468;  Newell  v.  Thornton  v.  Cm-ling,  8  Sim.  310; 
Peaslee,  151  Mass.  601,  603,  25  Hewitt  v.  Cox,  55  Ark.  225,  15 
N.  E.  26;  Matter  of  Dunn,  39  App.  S.  W.  1026,  17  S.  W.  873;  Cooper 
Div.  510,  513,  57  N.  Y.  Supp.  444;       v.  Beers,  143  111.  25,  33  N.  E.  61; 
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Moore  v.  Jordan,  36  Kan.  271,  59  140  N.  Y.  30,  35  N.  E.  407;  Maas 

Am.  Rep.  550,  13  Pac.  337;  Dawes  v.    German     Savings    Bank,     176 

V.   Boylston,   9   Mass.   337,   6   Am.  N.  Y.  377,  98  Am.  St.  Rep.  689,  68 

Dec.  72;  Young  V.  Wlttenmyre,  22  N.    E.    658;    Welles'    Estate,    161 

U.  App.  496;  Dammert  v.  Osbom,  Pa.  St.  218,  28  Atl.  1116,  1117. 
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§  14]  5.    The  same  subject :  Liability  on  bond. 
§1416.    The  same  subject:   Legality  of  administration  not  af- 
fected. 

§  1392.  Early  English  Practice  Required  Filing  of  Inventory. 
Personal  representatives  of  decedents  have  from  the 
earliest  times  been  required  to  make  inventories  of  the 
assets  of  the  estates  coming  into  their  possession.  An 
inventory  of  the  assets  of  the  estate  of  a  decedent  was 
required  by  the  ancient  ecclesiastical  law.^  By  §  4  of  the 
statute  of  21  Henry  VIII,  ch.  5,  the  executor  or  adminis- 
trator was  required,  with  the  assistance  of  at  least  two 
persons  to  whom  the  decedent  had  died  indebted  or  had 
left  legacies,  or,  upon  their  refusal  or  absence,  then  of 
two  honest  persons  of  the  next  of  kin  of  the  decedent,  or, 
in  default  of  them,  then  of  two  other  honest  persons,  to 
make  a  true  and  perfect  inventory  of  all  the  goods,  chat- 
tels, wares,  and  merchandise,  movable  or  immovable,  that 
were  the  property  of  the  decedent.  The  inventory  was 
required  to  be  indented,  one  part  of  which  was  retained 
by  the  executor  or  administrator  and  the  other  part, 
swora  to  by  him,  was  delivered  to  the  ordinary  or  other 
person  having  jurisdiction  in  matters  of  probate.  By  §  1 
of  the  statute  of  22  &  23  Chas.  II,  ch.  10,  an  administrator 
was  required  to  give  a  bond,  conditioned,  among  other 
things,  that  on  or  before  a  day  specified  he  would  exhibit 
into  the  registry  of  the  court  a  true  and  perfect  inventory 
of  the  goods,  chattels  and  credits  of  the  decedent  coming 
into  his  possession.  The  practice,  as  it  formerly  existed 
before  the  Prerogative  Court  of  Canterbury,  required 
that  an  inventory  be  exhibited  before  probate  would  be 
granted.^    And  the  court  could,  upon  the  petition  of  an 

iSwinb.,  pt  6,  §§6,  8,  9.  2  Williams  Exrs.,   (3d  Am.  ed.) 

•835. 
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interested  party  and  prior  to  the  granting  of  probate  or 
administration,  issue  a  commission  for  the  appraisement 
and  valuation  of  all  the  personalty  and  matters  pertain- 
ing to  the  personal  estate  of  the  decedent,  which  took  the 
place  of  the  inventory.* 

§  1393.   Modem  English  Practice  Requires  Inventory  Only  on 
Demand  of  Interested  Party. 

The  modern  practice  in  England  does  not  require  either 
an  executor  or  administrator  to  exhibit  an  inventory 
unless  a  person  interested  in  the  estate  calls  upon  him  to 
do  so.*  This  is  done  by  filing  an  affidavit  and  securing 
an  order  or  summons  directed  to  the  executor  or  admin- 
istrator and  returnable  before  a  registrar.  The  applica- 
tion to  compel  the  executor  or  administrator  to  exhibit  an 
inventory  may  be  made  at  any  time,^  but  the  court  may 
refuse  to  grant  the  order  if  there  has  been  an  unreason- 
able delay. ^  Not  only  the  original  representative  of  the 
decedent  may  be  called  upon  to  exhibit  an  inventory,  but 
also  his  successor  in  the  case  of  his  death  or  removal  from 
office.  Even  the  representatives  of  a  deceased  adminis- 
trator with  the  will  annexed  may  be  so  called  on  for  an 
inventory  and  account  Likewise  an  administrator 
durante  minore  cetate  may  be  compelled  to  exhibit  an 

The  failure  to  file  an  inventory  239,   240;   Baker  v.  Baker,  2   Sw. 

within    due    time    constituted    a  &  Tr.  380.        ^ 

breach  of  the  bond  of  the  admin-  ^  Jickling  v.   Bircham,   2   Notes 

istrator. — Greerside   v.   Benson,   3  °*  ^^^-  *^^- 

Atk    248    252  6  Ritchie  v.  Rees,  1  Addams  144 ; 

Pitt   V.   Woodham,    1   Hagg.    Ecc 

3Watsony.Milward,2LeeEcc.  g^^.    g^^j^^  ^    nsxyey,  4   Hagg. 

333;   State  v.  Tyndall,  2  Lee  Ecc.  jj^g   241 

405.  7  Ritchie  V.  Rees,  1  Addams  144; 

4  Phillips  V.  Blgnell,  1  Phlllim.  Gale  v.  Luttrell,  2  Addams  234. 
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inventory,^  as  may  an  administrator  pendente  Ute.^  Dis- 
obedience of  an  order  requiring  the  exhibition  of  an 
inventory  is  punishable  by  attachment.^* 

§  1394.   Practice  in  the  United  States  as  to  Requiring  the  Filing 
of  an  Inventory. 

In  the  United  States  it  is  the  universal  rule  that  an 
executor  or  administrator  must  file  an  inventory  of  all 
property  of  the  estate  which  comesinto  his  possession  or 
to  his  knowledge,  either  within  a  specified  time  after  his 
appointment  or  when  called  upon  by  an  interested  party 
so  to  do.^^  The  rule  is  not  limited  to  general  executors 
and  administrators,  but  applies  to  all  classes  of  repre- 
sentatives when  in  the  opinion  of  the  court  it  is  necessary 
that  an  inventory  be  filed.^^  It  has  been  said  that  the 
malting  of  a  full  and  correct  inventory  is  one  of  the  most 

8  Taylor     v.     Newton,     1     Lee      compelling  an  Inventory.  —  In  re 
Ecc.  15.  Duncanson's  Estate,  14  Iowa  564, 

9  Brotherton   v.   Helller,   2   Lee      ^^0  N.  W.  88. 

ggg    j^gj^  Sec.  2715,  Code  Civ.  Pro.  (N.  Y.), 


10  Baker  v.  Baker,  2  Sw.  &  Tr, 
380. 


providing  for  a  compulsory  return 
of  an  inventory,  confers   no  new 
power   on    the    surrogate,    but    is 
11  Estate   of   Simmons,    43    Cal.      merely  declaratory  of  the  law  as 
543;  In  re  Duncanson's  Estate,  141      already  adjudged.— Estate  of  Mc- 
lowa  564,  120  N.  W.  88;  McWillie      i^tyye,  4  Redf.  (N.  Y.)  489. 
v.   Van   Vacter,   35   Miss.   428,   72  12  As  to  administrator  de  bonis 

Am.    Dec.    127;    In   re    Holladay's      uq^^  ggg  Alexander  v.  Stewart,  8 
Estate,  18  Ore.  168,  22  Pac.  750;      q^i   ^   j     (J13  j    226;    Wilson  v. 
McGee  v.  Weissinger,  147  Ky.  321,      Keeler,  2  D.  Chip.  (Vt.)  16. 
144  S.  W.  20;  Buchser  v.  Buchser,  ^s    to    administrator   with    the 

72  Wash.   675,   131   Pac.   194,   132      ^jji  annexed,  see  Estate  of  Dana, 
Pac.  239.  Tuck.    (N.   Y.)    113. 

A  report  filed  by  the  executor  In  re  Rierdon,  5  Ohio  Dec.  606; 

showing  that  he  had  received  per-      Green  v.   Thompson,  84  Va,   376, 
sonal  property  from  the  estate  is      5  S.  E.  507.    • 
sufficient   to    invoke    the    statute         See  §  1393. 
Ill  Com.  on  Wills— 20 
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important  duties  of  an  executor  or  administrator.**  An 
inventory,  however,  may  be  dispensed  with  in  certain 
cases,  as  where  the  executor  or  administrator  gives  a 
bond  conditioned  that  he  pay  all  debts  and  legacies,**  and 
in  those  cases  where,  under  the  statutes  of  the  particular 
jurisdiction,  an  estate  may  be  settled  without  the  inter- 
vention of  the  probate  court.  *^ 

Should  the  testator  in  his  will  excuse  the  executor  from 
the  requirement  of  filing  an  inventory,  this  direction  will 
not  relieve  the  executor  from  such  duty,  the  provision 
being  contrary  to  public  policy.*®  But  it  is  said  that  all 
parties  interested  under  the  will  or  in  the  estate  may  by 
mutual  consent  waive  the  statutory  requirement  that  the 
executor  or  administrator  file  an  inventory.*'' 

§1395.   Time  Within  Which  Inventory  Must  Be  Filed:  When 
Inventory  May  Be  Dispensed  With. 

The  time  within  which  an  executor  or  administrator 
must  exhibit  or  file  his  inventory  of  the  property  of  the 
estate  is  purely  a  matter  of  statutory  regulation  in  the 

13  Moore  V.  Holmes,  32  Conn,  ventory,  appraisement  and  claims, 
553.  it  is  held  that  the  fact  that  the 

As  to  heirs  of  decedent  or  hene-  ""'iH  excuses  its  executor  from 
ficlaries    under    will    setUing    all      ***aking    an    inventory    does    not 

destroy  his  right  to  administer 
the  estate  Independently  of  the 
court  where  the  will  so  directs. — 
Patten  v.  Cox,  9  Tex.  Civ.  299,  29 
S.  W.  182. 

14  See  §  1364.  jg  patter    v.    McAlpine    (In    re 

15  See  §  1287.  Potter),  3  Dem.  Surr.  (N.  Y.)  108. 
In  Texas,  where  a  testator  may         But  compare  Matter  of  Warner, 

direct  in  his   will  that  no   other  53  App.  Div.  (N.  Y.)  565,  65  N.  Y. 

proceedings  he  required  regarding  Supp.  1022. 

his  estate  other  than  the  record-  17  Estate  of  Barnes,  1  N.  Y.  Civ. 

ing  of  the  will  and  return  of  in-  Pro.  Rep.  59. 


claims  and  dividing  property  by 
agreement  without  probate,  the 
estate  consisting  only  of  person- 
alty, see  §  1180. 
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various  jurisdictions:  in  some  it  is  fifteen  days,^^  in 
others  thirty  days/^  sixty  days,^°  or  three  months.^^  Such 
statutes  prescribing  the  time  of  filing  are  generally  held 
to  be  merely  directory,  and  an  iru^entory  made  and  filed 
subseqtient  to  the  time  specified  in  the  statute  is  not  for 
such  reason  invalid.^^  It  is  likewise  prescribed  by  some 
statutes  that  the  court  may  extend  the  time  of  filing  the 
inventory  when  he  deems  it  necessary  or  expedient.^* 
Failure,  however,  to  make  a  return  of  the  inventory  of 
the  estate  within  the  time  specified  by  the  statute  is  a 
violation  of  the  duty  of  an  executor  or  administrator  and 
furnishes  a  ground  for  his  removal  from  office.^*  This 
does  not  mean,  however,  that  the  executor  or  administra- 
tor must  be  removed,  but  the  matter  is  submitted  to'  the 
discretion  of  the  court  as  to  whether  or  not  under  the 
circumstances  the  representative  has  been  so  neglectful  of 
his  duty  as  to  require  his  letters  to  be  revoked.^* 

IS  Iowa   Code,   §2370;    Poole   v.  22  Phelan  v.  Smith,  100  Cal.  158, 

Burnham,  99  Iowa  493,  68  N.  W.      34  Pac.  667. 

gj^g  23  See  In  re  Holladay's  Estate, 

18  Ore.  168,  22  Pac.  750. 


19  Hill's  Ann.  Laws,  Ore.,  §  1112; 
In  re  Censer's  Estate,  40  Ore.  138, 
66    Pac.    607;    2   Ballinger's   Ann. 


24  Oglesby   v.   Howard,   43   Ala. 

144;   Estate  of  Graber  (Graber  v. 

Schram),  111  Cal.  432,  44  Pac.  165; 
Codes  &  Stats.,  Wash.,  §6201;  In  ^mj^^^  ^  Tobias,  37  Ind.  345; 
re  Belt's  Estate,  29  Wash.  535,  92  ^.oFadden  v.  Ross,  93  Ind.  134; 
Am.  St.  Rep.  916,  70  Pac.  74.  ^^  ^^  Holladay's   Estate,   18   Ore. 

20  Moore   v.    Holmes,    32   Conn.      168,  22  Pac.  750;  Estate  of  Brophy, 
553.  12    Phila.    (Pa.)    18;    Buchser    v. 

21  Cal.    Code   Civ.    Pro.,    §1443;      Buchser,   72  Wash.  675,  131   Pac. 
Phelan    v.    Smith,    100    Cal.    158,      194,  132  Pac.  239. 

34  Pac.  667;  McGee  v.  Weissinger,  See  §  1414. 

147  Ky.  321,  144  S.  W.  20 ;  Forbes  25  Estate  of  Graber   (Graber  v. 

V.  McHugh,  152  Mass.  412,  25  N.  E.      Schram) ,  111  Cal.  432,  434,  44  Pac. 

622;  In  re  Comins'  Estate,  9  App.      165. 

Div.  492,  41  N.  Y.  Supp.  323.  See  §  1414. 
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The  statute  may  require  an  inventory  to  be  made,  to 
be  exhibited,  to  be  returned,  or  to  be  filed,  and  the  pro- 
cedure in  such  cases  is  according  to  the  local  practice. 
An  inventory  required  .by  the  statute  to  be  returned  is  so 
returned  when  handed  to  the  judge  of  the  probate  court 
for  information  and  as  a  basis  for  judicial  action  to  be 
taten  in  proceedings  for  the  settlement  of  the  estate. 
Filing  of  the  inventory  with  the  clerk  of  the  court  is  not 
an  indispensable  requisite  to  its  return.^* 

While  the  statutes  invariably  require  that  an  inventory 
be  returned  within  a  specified  time,  yet  where  no  per- 
sonal estate  has  come  into  the  hands  of  the  executor  or 
administrator  and  he  has  no  knowledge  of  the  existence 
of  any,  it  would  be  a  useless  formality  to  require  him  to 
file  an  inventory.^''  Lapse  of  time  may  be  a  sufficient 
excuse  to  dispense  with  the  filing  of  an  inventory,  as 
where  twenty-nine  years^*  or  thirty-five  years^^  have 
passed  since  the  administration  commenced ;  or  if  so  long 
a  period  has  elapsed  that  there  is  a  reasonable  presump- 
tion that  the  estate  has  been  fully  administered.^"  Where 
the  executor  shows  that  the  whole  estate  has  been  ac- 
counted for  and  distributed  among  those  entitled  thereto, 
even  though  the  accounting  and  distribution  were  made 
out  of  court,  an  inventory  will  not  be  required  to  be 
returned.^^ 

26  Lux's    Estate,    100    Cal.    593^  29  Bowles   v.   Harvey,    4    Hagg. 
600,  35  Pac.  341.  Ecc.  241. 

27  Estate  of  Langtoa,  16  Phlla.  so  Ritchie   v.    Rees,    1    Addams 
(Pa.)  368.  144. 

28  Leroy    v.    Bayard,    3    Bradf.  3i  Matter  of  Wagner,  119  N.  Y. 
(N.  Y.)   228.  28,  23  N.  E.  200. 
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§  1396.    Reasons  Why  Inventory  Is  Required. 

The  requirement  that  the  executor  or  administrator 
file  an  inventory  of  the  assets  of  the  estate  under  his 
charge  is  to  secure  regularity  and  method  in  the  manage- 
ment of  the  estate  and  to  safeguard  the  rights  of  all 
interested  parties  by  furnishing  a  means  of  accurate  in- 
formation as  to  the  extent  and  valiie  of  the  estate  in  the 
course  of  administration.^^  The  purpose  of  an  inventory 
is  also  to  preserve  a  record  of  the  property  and  to  ascer- 
tain and  determine  its  value,  and  the  executor  or  admin- 
istrator is  properly  chargeable  with  the  assets  of  the 
estate  as  set  forth  in  the  inventory.''*  It  is  also  said  that 
the  reason  for  an  inventory  is  to  ascertain  the  state  of 
the  property  at  the  time  it  is  taken  by  the  personal  repre- 
sentative,** and  partly  for  the  information  of  creditors 
of  the  estate.** 

§  1397.   Appraisement  of  Estate. 

The  usual  procedure  is  that  the  property  inventoried 
by  the  executor  or  administrator  be  appraised  by  disinter- 
ested parties  appointed  by  the  court  for  such  purpose. 
The  valuation  of  the  property  fixed  by  the  appraisers  is 
usually  set  forth  opposite  the  respective  items  in  the 
inventory.  The  appraisement  determines  the  amount 
with  which  the  executor  or  administrator  shall  stand 
charged  until  he  has  accounted  for  the  property.  It  is  a 
genei'al  rule  that  ail  property  inventoried  must  likewise 

32  Hopkins'    Appeal,    77    Conn.  34  Succession   of  Pipkin,   7   La. 

644,   60  Atl.   657;    Hall  v.   Carter,  ,  Ann.  617;   Succession  of  Dean,  33 
8  Ga.  388;    McWillle  v.  '^^an  Vac-      La.  Ann.  867. 
ter,  35  Miss.  428,  72  Am.  Dec.  127.  35  Thompson    v.    Thompson,    77 

.93  In  re  Conser's  Estate,  40  Ore.      Ga.  692,  3  S.  E.  261. 
138,  66  Pac.  607. 
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be  a"ppraised.^'  In  some  jurisdictions  an  appraisal  is 
absolutely  necessary  and  the  accounts  of  an  executor  or 
administrator  can  not  be  settled  until  the  appraisement 
has  been  made.*^  It  has,  however,  been  held  that  the 
appraisement  may  be  omitted  upon  the  joint  request  of 
all  interested  parties.**  The  appraisement  is  usually 
made  by  disinterested  persons  appointed  by  the  court  and 
of  the  court's  selection  except  as  it  may  accept  sugges- 
tions from  the  personal  representative.**  The  appraise- 
ment must  be  sworn  to  by  the  appraisers  before  an  officer 
authorized  to  administer  the  oath.*° 

Appraisers  are  officers  of  the  court  and  the  amount  of 
their  fees  is  usually  fixed  by  statute.  They  can  neither 
demand  nor  receive  more  than  the  statute  allows  them, 
no  matter  how  large  the  estate  may  be,  unless  the  inter- 
ested parties  consent.*^ 

§  1398.   Majiner  of  Making  Appraisement. 

The  appraisers  must  make  their  appraisement  accord- 
ing to  their  best  knowledge  and  ability ;  the  court  can  not 
direct  the  manner  in  which  they  are  to  estimate  the  value 
of  the  property.**  Neither  can  parties  interested  under 
the  will"  or  in  the  estate  interfere  with  the  appraisers  in 

36  In  re  Conser's  Estate,  40  Ore.  39  Dilts  v.  Stevenson,  17  N.  J. 
138,  66  Pac.  607.                                     Eq.  407. 

In    California,   by    §  1446,    Code  40  Horn's  Legatees  v.  Grayson, 

Giy.  Pro.,  if  tlie  entire  estate  con-      7  Port.   (Ala.)   270. 
sists  of  money  only  there  need  be 
no  appraisement,  but  an  inventory 
must  be  made  and  returned  as  in 
other  cases.  ^'^   ^*=    ^«'"^'"  "^  Harriot,   145 

37  Estate  of  Selna,  Myr.  Prob.  N.  Y.  540,  40  N.  B.  246;  Estate  of 
(Cal.)   233.  Bradley,  11  Phila.  (Pa.)  87. 

88  Mayrand  v.  Mayrand,  96  111.  42  In   re  M'Caffrey's  Estate,   50 

App.  478.  Hun  371,  3  N.  Y.  Supp.  96. 


See  §  1399. 

41  Succession  of  Hautau,  32  La. 
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the  performance  of  their  duties,  and  if  objections  are  to 
be  made,  they  are  postponed  until  the  accounting.** 

In  appraising  the  property  of  the  estate,  values  are 
usually  fixed  at  their  actual  value  as  of  the  time  of  the 
appraisement.  Bonds,  stocks,  or  choses  in  action  should 
be  appraised  according  to  their  market  value,  not  at  their 
face  value.**  Three  months  immediately  preceding  the 
testator's  death  is  a  reasonable  period  witliin  which  to 
average  the  market  price  of  securities,  under  a  statute 
providing  that  where  securities  are  customarily  sold  in 
open  market,  their  value  shall  be  fixed  by  ascertaining  the 
range  of  the  market  and  the  average  of  prices  running 
through  a  reasonable  period  of  time.** 

§1399.   Inventory  and  Appraisement  Should  Be  Signed  and 
Verified. 

In  most  jurisdictions  the  executor  or  administrator 
prepares  'the  inventory  of  the  property  of  the  estate  and 
the  appraisers  fix  the  values  of  the  properties  set  forth. 
The  inventory  should  be  signed  and  sworn  to  under  oath 
by  the  executor  or  administrator,  and  the  appraisement 
should  be  signed  and  sworn  to  under  oath  by  the  apprais- 
ers. The  oath  of  the  executor  or  the  administrator  is 
that  the  inventory  contains  a  true  and  correct  list  of  all 
the  pr.operty  of  the  decedent  coming  into  his  possession 
or  to  his  knowledge,  and  the  oaths  of  the  appraisers  are 
to  the  effect  that  they  have  truly  and  impartially  ap- 
praised the  property  and  fixed  the  value  of  each  part 
thereof  according  to  their  best  knowledge  and  ability. 
Appraisers  may  be  required,  before  entering  upon  the 

43Vogel  V.  Arbogast,  4  Demar-  Hun  (N.  Y.)  108,  31  N.  Y.  Supp. 
est  (N.  Y.)  399,  9  Civ.  Pro.  R.  231.      571. 

44  In    TO    Shipman's    Estate,    82  4  5  In  re  Crary's  Estate,  31  Misc. 

Rep.  72,  61  N.  Y.  Supp.  566. 


2142  COMMENTARIES    ON    THE    LAW   OF    WILLS. 

discliarge  of  their  duties,  to  take  the  oath  that  they  will 
appraise  the  property  exhibited  to  them  to  the  best  of 
their  knowledge  and  ability,  in  which  case  they  merely 
sign  the  appraisement  and  certify  to  its  correctness.  The 
signatures  and  the  oaths  of  the  executor  or  administrator 
and  appraisers  usually  appear  upon  the  inventory  and 
appraisement  which  are  usually  combined  in  one  docu- 
ment. If  the  inventory  be  not  signed  by  the  executor  or 
administrator,  he  is  not  chargeable  according  to  its  state- 
ment's.** An  Unverified  list  of  the  assets  of  the  estate  of 
the  decedent  is  not  an  inventory  thereof.*'^  AVhere,  how- 
ever, the  inventory  appears  on  its  face  to  have  been 
returned  by  two  executors,  it  will  be  considered  as  the 
act  of  both  although  it  was  sworn  to  by  only  one  of  them.** 
Where  an  appraisement  is  made,  although  it  can  not  be 
considered  as  an  inventory  if  not  signed  by  the  adminis- 
trator, yet  it  is  still  admissible  as  prima  fade  evidence  of 
the  value  of  the  estate.** 

The  purpose  of  statutes  requiring  an  affidavit  by  the 
executor  or  administrator  is  to  furnish  an  additional 
assurance  that  the  inventory  contains  a  full  account  of 
all  the  property  of  the  estate  known  to  him,  and  also  to 
obtain  his  solemn  admission  that  he  is  properly  charge- 
able in  his  accounts  with  all  the  property  that  is  described 
in  the  inventory.  While  the  court  may,  upon  its  own 
motion  or  upon  the  application  of  any  person  interested 
in  the  estate,  compel  the  executor  or  administrator  to 
comply  Avith  the  statute  requiring  him  to  make  the  affida- 

46. Park's    Admr.    v.    Rucker,    5  49  Carrol    v.    Connet,    2    J.    J. 

Leigh   (Va.)   149.  Marsh.  (Ky.)  195;   Roger's  Admx. 

47  Loesche     v.     Griffin     (In    re  v.     Chandler's     Admx.,     3     Munf. 

Ahrens),  3  Demarest  (N.  Y.)  358.  (Va.)    65.     See,  also,   Carr's   Exr. 

4  8  Hamilton  v.  Serra,  6  Mackey  v.  Anderson,  2  Hen.  &  M.    (Va.) 

(D.  C;)  168.  361. 
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vit,  yet  the  failure  of  the  executor  or  administrator  to 
discharge  this  duty  will  not  render  the  inventory,  prop- 
erly signed  and  delivered  by  the  appraisers,  of  no  effect 
as  an  inventory.^" 

§  1400.    What  Should  Be  Included  in  the  Inventory. 

The  statutes  generally  prescribe  what  shall  be  included 
in  the  inventory.^^  The  inventory  should  contain  a  spe- 
cific enumeration  of  the  goods,  chattels,  and  credits  of  the 
decedent, '^^  the  practice  of  filing  general  inventories  not 
being  approved  by  the  courts. ^^  The  inventory  should 
include  all  property  which  may  come  into  the  hands  of 
the  executor  or  administrator  or  which,  within  his  knowl- 
edge, belongs  to  the  estate,  although  in  the  possession  of 
another.^*  Property  in  the  hands  of  an  executor  or  ad- 
ministrator and  belonging  to  the  decedent,  although  the 
possession  thereof  was  obtained  prior  to  the  time  of  the 
decedent's  death,  must  be  inventoried.^® 

The  inventory  must  include  all  goods,  chattels  and 
credits  belonging  to  the  testator  at  the  time  of  his  death 
without  omission  or  qualification  except  the  necessary 
qualification  that  such  assets  must  have  come  into  the 

50  Estate  of  Lux,   100  Cal.   593,  si  Kepple  v.  Crabb,  152  111.  App. 

601,  35  Pac.  341.  149;    In   re    Colbert's    Estate,    44 

The  object  of  requiring  an  affl-  Mont.    259,    119    Pac.    791;    In    re 

davit  by  the  executor  or  adminis-  Holllday's  testate,  18  Ore.  168,  22 

trator  to  accompany  the  Inventory  Pac.  750. 

and   appraisement  is,   apparently,  52Vanmeter   v.    Jones'    Exr.,    3 

not   to   give   any   validity   to   the  n_  j_  gq    520. 

inventory  as  such,  but  to  furnish  53  p^^sel  v.  Pursel,  14  N.  J.  Eq. 

evidence   that  it  contains   all  the  ^^^ 

property  within  the  knowledge  or 

^     ^      ■'  ,  54  Turner  v.  Ellis,  24  Miss.  173. 

possession  of  the  affiant  thus  serv- 

,      ,      tv,„  „„™nTioT  55  Kepple  V.  Crabb,  152  111.  App. 

ing  as  a  check  upon  the  personal  *^^  ''^ 


representative. — Phelan  v.   Smith, 
100  Cal.  158,  168,  34  Pac.  667. 


149. 
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hands  or  be  witMn  the  knowledge  of  the  executor  or 
administrator.^^  Promissory  notes  due  the  decedent, 
although  in  the  hands  of  strangers,  and  personal  notes  of 
the  representative  must  be  included  in  the  inventory.^^ 
Debts  due  from  the  personal  representative  to  the  de- 
cedent are  assets  of  the  estate  and  must  be  inventoried. °* 
The  inventory  must  include  money  which  the  decedent 
had  on  deposit  in  a  savings  institution,  when  known  to 
the  personal  representative;^^  likewise  a  judgment  in 
favor  of  the  decedent  or  of  the  estate.®"  An  advancement, 
however,  forms  no  part  of  the  estate  of  the  decedent  and 
can  not  be  resorted  to  for  the  payment  of  debts ;  it  there- 
fore need  not  be  included  in  the  inventory.®^ 

§1401.   The  Same  Subject:  Where  Title  to  Property  Is  Dis- 
puted: Power  of  Probate  Court. 
No  statutes  require  property  or  money  to  be  inven- 
toried unless  it  belongs  to  the  estate  and  is  an  asset 

56  Estate    of    Butler,    38    N.    Y.  bate  court  a  list  of  tlxe  choses  ia 

397.  action,    and    to    account    for    the 

5T  Potter  V.  Tltcomb,  10  Me.  53;  amount  collected  upon  each,  hold- 
Lynch  V.  Divan,  66  Wis.  490,  29  ing  those  not  collected  subject  to 
N.  W.  213.  the  order  of  the  probate  court." — 

This  rule  applies  although  the  Boyden  v.  Ward,  38  Vt.  628. 
decedent's   wife   may   claim   own-  bs  Weems  v.  Bryan,  21  Ala.  302; 

ership  of  the  note. — DUts  v.  Ste-  State   v.    Gregory,    119    Ind.    503, 

venson,  17  N.  J.  Eq.  407.  22  N.  E.  1;   Hodge  v.  Hodge,  90 

In  Georgia,  by  the  construction  Me.  505,  60  Am.  St.  Rep.  285,  40 
placed  upon  the  words  "goods  and  L.  R.  A.  33,  38  Atl.  535;  Kelsey  v. 
chattels,"  choses  in  action  must  Smith,  1  How.  (2  Miss.)  68;  Mat- 
be  included  in  the  inventory. —  ter  of  Davis,  37  Misc.  Rep.  (N.  Y.) 
Hall  V.  Carter,  8  Ga.  388.  326,  75  N.  Y.  Supp.  493. 

In   Vermont,    choses    in    action  69  Bourne  v.  Stevenson,  58  Me. 

need  not  be  included  in  the  inven-  499. 

tory. — ^Adams'  Heirs  v.  Adams,  22  eo  In  re  Censer's  Estate,  40  Ore. 

Vt.    50.  138,   66   Pac.   607. 

"The  usual  practice  is  for  the  ei  Black    v.    Whitall,    1    Stock, 

administrator  to  return  to  the  pro-  Ch.  (N.  J.)  572,  59  Am.  Dec.  423. 
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thereof;®^  but  the  executor  or  administrator  is  not  the 
sole  judge  as  to  what  he  shall  include  in  the  inventory^ 
and  the  ultimate  determination  thereof  lies  with  the 
court.**  Generally  where  there  is  a  dispute  as  to  the  pos- 
session and  ownership  of  property,  the  property  should 
be  inventoried  and  the  question  of  legal  title,  be  left  for 
future  adjudication.*'*  Property  of  the  estate,  even 
though  claimed  by  adverse  title,  should  be  included."^, 
When  the  question  arises  as  to  whether  property  belongs 
to  an  estate  and  should  be  inventoried,  the  probate  court 
has  jurisdiction  to  determine  prima  facie  the  fact  whether 
or  not  the  property  belongs  to  the  estate  and  is  an  asset 
thereof.  This  adjudication,  however,  is  not  binding  upon 
any  person  afterwards  claiming  the  property  in  another 
forum,  but  is  for  the  purpose  only  of  determining  whether 
the  administrator  shall  be  forced  to  make  an  inventory 
thereo;^."® 

62  In  re  Belt's  Estate,  29  Wash.  ordinary  action.  —  Succession  o( 
535,     92    Am.     St.     Rep.     916,     70      McKinney,  5  La.  Ann.  748. 

Pac.  74.  65  Grounx    v.    Abat's    Exrs.,    7 

63  Simms  v.  Guess,  52  111.  App.      La.  17. 

543 ;    Hartwig  v.   Flynn,   79   Kan.  66  Hartwig   v.    Flynn,    79    Kan. 

595,^  100  Pac.  642.  '  595,  100  Pac.   642;    Succession  of^ 

64  Succession  of  Wingertner,  Caroagno  (Succession  of  Saloy), 
133  La.  876,  63  So.  387;  Buchser  43  La.  Ann.  1151,  10  So.  251;  In  re 
V.  Buchser,  72  Wash.  675,  131  Pac;  Belt's  Estate,  29  Wash.  535,  92 
193,  132  Pac.  239.  Am.  St.   Rep.  916,  70  Pac.  74. 

See  §  1409,  notes  12  and  13.  See  §  W02. 

Where  the  widow,  as   adminis-  As  to  jurisdiction  of  the  court 

tratrix    of   the   estate   of  her  de-  of  probate  in  matters  of  admihis- 

ceased  husband,  refuses  to  include  tration,  see  §  1298. 
In  the  inventory  property  which         As  to  courts  of  probate  having 

she  claims  as  her  own,  it  has  been  only  limited  powers,  see  §  1299. 
held    that    she    can    not    be    pro-  As   to   the   correctipn  of   omls- 

ceeded  against  to  compel  her  to  sions  and  mistalses  in  the  inven- 

do  so,  but  can  be  sued  only  in  an  tory,  see  §  1412. 
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§  1402.  Including  Property  in  Inventory  Does  Not  Estop 
Representative  from  Subsequently  Claiming  Title 
Thereto. 

"WTien  an  executor  or  administrator  includes  in  his 
inventory  his  own  promissory  note  to  the  decedent,  it  is 
held  that  this  is  not  sufficient  knowledge  of  the  debt  to 
take  it  out  of  the  statute  of  limitations  f  but  the  contrary 
is  held  in  New  York.''*  Where  the  executor  or  adminis- 
'trator  claims  property  which  he  includes  in  the  inventory 
because  ordered  to  do  so  by  the  court,  he  may  note  in  the 
inventory  the  fact  of  the  court's  order®®  and  is  not  de- 
barred from  a  hearing  on  the  merits  later.  An  order  that 
the  executor  or  administrator  include  certain  property  in 
the  inventory  is  interlocutory,  and  not  an  adjudication  of 
the  title  to  the  property.'^"  Proceedings  to  compel  the 
representative  to  inventory  certain  property  are  sum- 
mary and  in  the  nature  of  a  preliminary  investigation  to 
determine  probabilities,  and  not  ultimate  rights.  The 
effect  and  purpose  of  the  order  is  to  bring  the  matter  of 
the  disputed  property  within  the  jurisdiction  of  the  court 
so  that  the  interests  of  the  estate  may  be  protected.'''^ 

67  Bell's  Estate,  25  Pa.  92;  Black      1  Misc.  Rep.  248,  22  N.  Y.  Supp. 
V.  White,  13  S.  C.  37.  911;    affirmed  in  75  Hun   612,   28 

As  to  the  effect  and  operation      N.  Y.  Supp.  1127. 

69  Simms  v.  Guess,  52  111.  App. 


of  an  inyentory  and  appraisement, 
see  §§  1410,  1411. 


543;    Hartwig  v.   Flynn,    79   Kan. 
595,  100  Pac.  642;  Hilton  v.  Briggs, 

In  Lynch  v.  Divan,  66,  Wis.  490,  g^  ^.^  ^gg^  go  N.  W.  47;  Lynch 
29  N.  W.  213,  It  was  held  that  the  ^  jy^^^^^  gg  ^.^  ^g^^  39  N.  W. 
executor  should  include  in  his  in-      213. 

ventory  all  notes  or  claims  against  70  Simms  v.  Guess,  52  111.  App. 

him  held  hy  the  estate,  Irrespec-      543^ 
tive  of  whether  or  not  he  recog-  gee  §  1401. 

nizes  them,  as  valid.  71  Simms  v.  Guess,  52  111.  App. 

68  Clark  V.  Van  Amhurgh,  14  543 ;  Hartwig  v.  Flynn,  79  Kan. 
Hun  (N.  Y.)   557;   In  re  Daggett,      595,  100  Pac.  642. 
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It  is  quite  possible  that  the  executor  or  administrator 
may  include  in  the  inventory,  by  reason  of  mistake  or 
because  of  ignorance  of  legal  rights,  property  to  which  he 
is  personally  entitled.  Such  a  condition  should  not  change 
the  fact  of  real  ownership  nor  incidentally  affect  the  right 
of  possession  attached  to  such  ownership.  Where  an 
executor  or  administrator  erroneously  includes  in  the 
inventory  property  in  fact  belonging  to  himself  and  of 
which  he  had  possession  prior  to  his  appointment,  he  is 
not  estopped  from  thereafter  claiming  title  thereto.''^  If 
the  executor  or  administrator  comes  into  possession  of 
property  and  refuses  to  include  it  in  his  inventory  under 
the  claim  that  it  belongs  to  himself  or  to  some  third  per- 
son, the  fact  that  the  property  came  into  his  hands  in  his 
representative  capacity  does  not  estop  him  from  there- 
after showing  that  the  property  does  not  belong  to  the 
estate.''^ 

§  1403.   As  to  Assets  Situated  in  a  Foreign  Jurisdiction  Being 
Included  in  Inventory. 

The  power  and  authority  of  an  executor  or  administra- 
tor as  well  as  of  the  court  which  appoints  him  is  limited 
to  the  confines  of  the  state  and  to  the  property  within  its 
borders.  The  personal  representative  can  not  take  pos- 
session of  any  property  of  the  estate  situated  in  a  foreign 

T2  Anthony  v.  Chapman,  65  Cal.  law  and  of  her  legal  rights,  she 

73,   76,   2    Pac.    889;    Koppelmann  was  not  estopped  from  thereafter 

V.    koppelmann,    94    Tex.    40,    57  claiming  the  property  as  her  own. 

S.  W.  570;  In  re  Murphy's  Estate,  —Baker  v.   Brickell,   87  cW.   329, 

30  Wash.  9,  70  Pac.  109.  342,  25  Pac.  489,  1067. 

Where  an  administratrix  inven-  73  In  re  Belt's  Estate,  29  Wash, 

toried   lands   as  belonging  (S  the  535,    92    Am.    St.     Rep.    916,    70 

estate   of   her  deceased   husband,  Pac.   74. 
because  of  her  ignorance  of  the 
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iurisdiction  except  by  the  consent  of  such  jurisdiction/* 
Where  letters  of  administration  regarding  the  same 
estate  are  granted  in  different  states,  each  representative 
should  include  in  his  inventory  only  the  property  within 
the  jurisdiction  wherein  his  letters  are  issued.''®  And  an 
executor  or  administrator,  having  no  authority  beyond 
the  jurisdiction  of  his  appointment,  is  not  as  a  general 
rule  required  to  include  in  his  inventory  any  property  of 
the  estate  situated  in  a  foreign  jurisdiction,  since  his 
responsibility  is  limited  to  assets  of  the  estate  which  may 
come  into  his  hands.''® 

In  North  Carolina  a  distinction  has  been  drawn  be- 
tween the  duty  of  an  executor  and  of  an  administrator  as 
to  including  in  his  inventory  property  situated  in  a 
foreign  jurisdiction,  it  being  held  that  an  administrator, 
since  he  derives  his  authority  only  from  the  order  of 
appointment  by  the  court,  can  exercise  no  authority  be- 
yond the  jurisdiction  of  the  court ;  but  that  an  executor, 
who  derives  his  authority  from  the  will  and  not  simply 
from  the  act  of  the  law,  stands  upon  a  different  footing, 
and  that  the  will  when  pjoved  passes  to  him,  according 
to  the  legal  effect  of  the  will,  the  title  to  the  property  of 
the  testator  wherever  it  may  be  situated.''''  But  title  to 
personal  property  passes  in  the  event  of  intestacy  ac- 
cording to  the  law  of  the  last  domicile  of  the  decedent, 
and  a  will  disposing  of  personal  property  must  be  exe- 

74  As  to  foreign  and  ancillary  76  Strong  v.  White,  19  Conn, 
administration,  see  §§1368-1391.  238;  Black  v.  Whitall,  9  N.  J.  Eq. 

75  As  to  the  situs  of  personalty  572,  59  Am.  Dec.  423;  Normand's 
for  the  purpose  of  ancillary  ad-  Admr.  y.  Grognard,  17  N.  J.  Eq. 
ministration,  see  §§  1375,  1376.  425. 

As  to  necessity  of  local  admin-  Contra:     Estate    of    Butler,    38 

istration  In  jurisdiction  where  real      N.  Y.  397. 
property  is  situated,  see  §  1377.  77  Grant  v.  Reese,  94  N.  0.  720. 
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cuted  with  all  the  formalities  prescribed  by  the  law  of  the 
decedent's  last  domicile.  Title  to  real  property  can  pass 
only  in  the  manner  sanctioned  by  the  law  of  its  situs, 
irrespective  of  the  last  domicile  of  the  decedent  owner.  It 
therefore  appears  that  title  to  the  property  of  a  decedent, 
whether  passing  under  his  will  or  according  to  the  laws 
of  succession,  depends  upon  the  law  of  the  decedent's  last 
domicile  as  to  personalty  and  upon  the  law  of  the  situs  as 
to  realty.''*  The  title  to  personalty  vests  in  the  one  to 
whom  administration  is  granted  in  the  last  domicile  of 
the  decedent,  and  he  has  the  right  to  collect  and  take 
possession  of  choses  in  action  and  chattels  when  the  same 
are  voluntarily  paid  or  delivered  to  him.''^*  But  he  has  no 
right  to  sue  except  in  the  jurisdiction  of  his  appoint- 
ment.*" He  has,  however,  the  right  to  transfer  or  assign 
the  title  to  personal  property  situated  in  foreign  juris- 
dictions without  taking  out  ancillary  letters  therein.*^  An 
executor  or  administrator  is  liable  for  foreign  assets 
which  come  into  his  possession,  or  for  the  proceeds 
thereof  in  the  event  of  sale.  To  such  an  extent  a  liability 
attaches  regarding  personal  property  even  though  situ- 
ated in  another  state ;  and  a  personal  representative  must 
account  for  all  property  which  comes  into  his  possession 
whether  from  the  local  or  from  a  foreign  jurisdiction.*^ 

78  The   will    of   a   testator   can  Devises  of  real  property  are  gov- 

not  override  the  statute  requiring  emed  by  the  law  of  its  situs.   See 

letters  testamentary  to  be  issued.  §§  271,  272. 

See  §  1366.  Bequests  of  personalty  are  gov- 

Rights  in  real  property  are  gov-  emed  by  the  law  of  the  testator's 

erned  by  the  law  of  its  situs.   Se«  domicile.    See  §§  273-275. 


19  See  §  1384. 


§269. 

Succession  to  personal  property 

,  J    V.      ^v.      ,  *    *»,„  80  See  §  1385. 

is    governed    by    the   law   of    the 

domicile    of    the    decedent    See  *i  See  §  1383. 

§  270.  u  See  S 1389. 
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It  is  also  the  duty  of  the  domiciliary  representative  to  see 
that  all  of  the  assets  of  the  estate,  wheresoever  situated, 
are  properly  administered.  The  better  rule  seems  to  be 
that  the  probate  court  may  in  its  discretion  order  an 
executor  or  administrator  to  include  in  his  inventory  all 
the  personal  property  of  the  decedent  wheresoever  situ- 
ated.^^ 

§  1404.   As  to  Including  Real  Property  in  the  Inventory. 

The  decisions  are  not  in  harmony  regarding  the  neces- 
sity of  including  real  estate  in  the  inventory.  At  common 
law  the  executor  or'  administrator  had  no  authority 
regarding  real  property  since  it  passed  directly  to  the 
heir  or  devisee,  and  such  is  the  general  rule  today  except 
that  in  most  jurisdictions  real  property  is  subject  to  the 
payment  of  the  debts  of  the  decedent  when  the  personalty 
is  insufficient  for  that  purpose.^*  Further,  a  testator  in 
his  will  may  charge  all  of  his  realty  or  some  specific  por- 
tion thereof  with  the  payment  of  debts  and  legacies,^^ 
and  the  general  rule  today  is  that  real  property  passes 
into  the  hands  of  the  personal  representative  of  the  de- 
ceased for  the  purpose  of  administration.^^  But  although 
an  executor  or  administrator  may  collect  the  income  from 
real  property,  he  can  not  dispose  of  the  realty  except  by 
an  order  of  the  court  unless  so  authorized  to  do  by  the 
will  of  the  decedent.  When  a  sale  of  real  property  is 
made  under  order  of  court,  an  additional  bond  as  security 
for  the  proceeds  of  the  sale  is  generally  required.  If  an 
executor  or  administrator  may  collect  the  rents,  issues 

88  See     Hopkins'     Appeal,     77  84  See    §1782-785.     See,    also, 

Conn.  644,  60  AU.  657;  Bridgeport  §§  1182,  1183. 

Trust  Co.'s  Appeal,  77  Conn.  657,  85  See  §§  786-812. 

60  Atl.  662.  86  See  §  1183. 


INVENTORY  AND  APPRAISEMENT.  2151 

and  profits  of  real  property  of  the  estate  during  the 
course  of  administration,  reason  exists  why  such  realty 
should  be  included  in  the  inventory  so  as  to  call  attention 
to  the  fact  of  his  rights,  duties,  and  liabilities  in  that 
regard,  even  though  the  possibility  of  loss,  destruction, 
or  fraudulent  transfer  of  realty  is  in  no  wise  comparable 
with  that  of  personalty.  In  the  absence  of  statutory  pro- 
visions on  the  subject,  it  is  held  that  real  property  need 
not  be  included  in  the  inventory,^^  but  in  many  jurisdic- 
tions, by  reason  of  the  statutes,  the  real  property  of  the 
estate  must  be  set  forth  in  the  inventory  the  same  as  the 
personalty.^^ 

§  1405.   As  to  Including  in  the  inventory  Property  Fraud- 
ulently Conveyed  by  Decedent. 

In  some  jurisdictions  it  is  the  duty  of  the  executor  or 
administrator  to  include  in  his  inventory  property  fraud- 
ulently conveyed  by  the  decedent,  if  such  property  is 
needed  for  the  payment  of  debts  f^  but  in  others  it  is  held 
that  it  is  no  part  of  the  duty  of  the  executor  or  adminis- 
trator to  inventory  property  conveyed  by  the  decedent  in 
fraud  of  his  creditors.®"     One  who  has  possession  of 

STHenshaw   T.    Blood,    1    Mass.      T.   Keeler,   2   D.    Chip.    (Vt.)    16; 

35;    Estate   of  Dundas,  18   PUla.      Noble  v.  Whitten,  38  Wash.  262, 

(Pa.)  79.  80  Pac.  451. 

,-  .  .        «    _    iv       -i„  Where  the  fee  In  real  property 

Moneys   arising   from   the   sale  f     f      j 

determines  on  the  death  of  the 
decedent,  the  property  does  not 
belong  to  the  estate  and  need  not 
executor.-Peck  v.  Mead,  2  Wend.  ^^  inventoried.-Dameron  v.  Lan- 
(N.  Y.)    470.  yoi,_  234  Mo.  627,  138  S.  W.  1. 

8S  Minor  v.  Mead,  3  Conn.  289;  89  Bassett  v.  McKenna,  52  Conn. 

Lewis   V.    Carson,    93    Mo.    587,   3      437;   Frisbie  v.  Preston,  67  Conn. 
S.  W.  483,  6  S.  W.  365;  In  re  Hig-      448,  35  Atl.  278. 
gins'    Estate,    15    Mont.    474,    28  90  Snodgrass     v.     Andrews,     30 

L.  R.  A.  116,  39  Pac.  506;  Wilson      Miss.  472,  64  Am.  Dec.  169;  Gard- 
III  Com.  on  wills— 21 


of  real  property  in  another  state 
are  not  assets  in  the  hands  of  the 
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property  under  a  conveyance  from  the  decedent  to  de- 
fraud his  creditors  is  generally  held  an  executor  de  son 
tort,  and  the  right  to  have  such  conveyance  set  aside  is 
vested  in  the  creditors  only,  since  an  executor  or  admin- 
istrator, generally  speaking,  is  the  representative  of  the 
decedent  and  boimd  by  his  fraud;  but  in  some  jurisdic- 
tions the  executor  or  administrator  is  also  considered,  the 
representative  of  creditors  and  is  given  the  right  by 
statute  to  vacate  fraudulent  conveyances.®^  In  Massa- 
chusetts it  has  been  held  that  where  creditors  of  a 
decedent  whose  estate  is  insolvent  request  the  adminis- 
trator to  inventory  real  estate  alleged  to  have  been 
fraudulently  conveyed  by  the  decedent  and  offer  to  indem- 
nify the  administrator,  he  must  do  so  or  his  refusal  is 
sufficient  cause  for  his  removal  from  his  position  of  trust 
without  proving  that  the  conveyance  was  in  fact  fraiid- 
ulent.®* 

§  1406.   As  to  Including  Partnership  Assets  in  Inventory. 

As  to  whether  or  not  a  decedent's  interest  in  a  partner- 
ship should  be  included  in  the  inventory,  there  seems  to 
be  a  conflict  of  opinion.  The  surviving  partners  have  the 
right  to  settle  the  partnership  affairs,  simply  turning 
over  to  the  personal  representative  of  the  decedent  his 
interest  in  the  residue.  Until  the  affairs  of  the  partner- 
ship are  settled,  the  value  of  the  decedent's  interest 
therein  is  naturally  unascertained,  but  the  amount  is  fixed 

ner  v.  Gardner,   17  R.  i.  751,  24  As  to  possession  of  property  in 

Atl.  785.  good  faith  under  color  of  title,  see 

»i  See  §  1258.  §  1260. 

As  to  charging  one  who  has  re-  92  Andrews  v.   Tucker,   7   Pick, 

celved  property  of  the  decedent,  (24  Mass.)   250. 
either  innocently  or  through  col- 
lusion, see  §  1259, 
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and  determined  wlien  it  does  oome  into  tlie  hands  of  the 
personal  representative.  The  various  items  comprising 
the  partnership  property  would  in  no  case  be  required  to 
be  set  forth  in  detail,®^  but  the  fact  of  the  interest  of  the 
estate  in  a  partnership  should  be  stated,  and  is  often 
required  by  statute.®* 

§  1407.   Power  of  Court  to  Compel  Return  of  Inventory. 

Courts  of  probate  have  full  power  to  compel  an  execu- 
tor or  administrator  to  make  and  return  an  inventory  of 
the  estate.®^  This  may  be  done  at  any  time  before  final 
settlement.®®     Where  the  statute  gives  one  court  juris- 


93  Loomis  v.  Armstrong,  63 
Mich.  355,  29  N.  W.  867;  Altgelt 
V.  Alamo  Natl.  Bank,  98  Tex.  252, 
83  S.  W.  6. 

94  Bsterly  v.  Rua,  122  Fed.  609, 
58  C.  C.  A.  548,  with,  reference  to 
the  statute  in  Alaska;  Moses  v. 
Moses,  50  Ga.  9;  Cook  v.  Lewis, 
36  Me.  340;  American  Tube  Works 
V.  Tucker,  185  Mass.  236,  237,  70 
N.  E.  59;  Loomis  v.  Armstrong, 
63  Mich.  355,  29  N.  W.  867;  Dow 
V.  Simpson,  17  N.  M.  357,  132  Pac. 
508;  In  re  Auerbach's  Estate,  23 
Utah  529,  65  Pac.  488;  In  re  Alf- 
stad,  27  Wash.  175,  67  Pac.  593; 
Shelby  v.  Creighton,  65  Neb.  485, 
101  Am.  St.  Rep.  630,  91  N.  W. 
369,  with  reference  to  statute  of 
Wyoming. 

Where  partnership  assets  are 
required  to  be  included  in  the  in- 
ventory and  the  executor  or  ad- 
ministrator falls  to  do  so,  the 
surviving    partner    may    compel 


such  property  to  be  inventoried. — 
Dow  V.  Simpson,  17  N.  M.  357, 
132  Pac.  568. 

Contra:  In  re  Shipe's  Appeal, 
114  Pa.  St.  205,  6  Atl.  103,  wherein 
it  is  further  said  that  if  the  ad- 
ministrator includes  partnership 
assets  in  his  inventory,  he  should 
be  allowed  credit  for  that  amount 
in  his  account. 

In  Moore's  Estate,  198  Pa.  611, 
48  Atl.  884,  the  court  supports  the 
proposition  that  the  question  of 
the  necessity  of  or  the  manner  of 
including  partnership  assets  in  the 
inventory  rests  in  the  discretion 
of  the  court.  To  the  same  effect, 
see  Justices  v.  McLaren,  1  Ga.  289, 
291. 

95  Killcrease  v.  Killcrease,  7 
How.  (7  Miss.)  311;  McWillie  v. 
Van  Vacter,  35  Miss.  428,  72  Am. 
Dec.  128;  Walter  v.  Ford,  74  Mo. 
195,  41  Am.  Rep.  312. 

96  Walter  v.  Ford,  74  Mo.  195, 
41  Am.  Rep.  312. 
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diction  of  the  administration  and  settlement  of  the  estates 
of  decedents,  in  order  to  confer  jurisdiction  on  another 
court  by  reason  of  its  general  equity  powers  it  must  be 
alleged  in  the  petition  to  compel  the  making  and  return- 
ing of  an  inventory  that  there  is  likely  to  be  a  failure  of 
justice  unless  the  court  assumes  jurisdiction.*^  Generally 
the  court  exercising  probate  jurisdiction  and  having 
charge  of  the  administration  of  the  estate  has  power  to 
compel  the  return  of  an  inventory  even  though  there  be  a 
suit  pending  in  another  court  to  compel  the  executor  or 
administrator  to  siccount.** 

Where  the  statute  expressly  requires  an  inventory  to 
be  returned,  it  is  the  duty  of  the  court  to  order  it,  no 
matter  from  what  source  may  come  the  complaint  for  the 
failure  so  to  do.®*  The  court  of  its  own  motion  may 
order  the  executor  or  administrator  to  file  his  inventory, 
although  it  is  unusual  to  do  so  imless  an  interested  party 
intervenes  and  requests  it.^ 

§  1408.   Interested  Parties  M&y  Petition  to  CS<Hnpel  Return  of 
Inventory. 

All  persons  interested  in  the  estate  or  under  the  will  of 
the  decedent,  such  as  heirs  at  law,  next  of  kin,  legatees, 
devisees  or  creditors,  may  petition  the  court  having  juris- 

97  Morse  V.  Smith,  63  Hun  625,  lisbed.— Price  v.  Laing,  67  W.  Va. 

17  N.  Y.  Supp.  385.  373,  68  S.  B.  24. 

The  mere  failure  of  an  executor  98  McGee  v.  Weisslnger,  147  Ky. 
or  administrator  to  file  an  inven-  321,  144  S.  W.  20. 
tory  will  not  sustain  a  bill  of  99  Poole  v.  Burnhaiii,  99  Iowa 
discovery  and  reUef.  The  petition  493,  68  N.  W.  816;  In  re  Duncan- 
must  comply  with  the  rule  requir-  son's  Estate,  141  Iowa  564,  120 
ing  a  showing  of  necessity  for  the  N.  W.  88. 

discovery,  that  discovery  is  indis-  i  Thomson  T.  Thomson,  1  Bradf. 

pensable,     and     that    the     facta  (N.  Y.)  24. 
sought  can  not  be  otherwise  estab- 
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diction  of  the  administration  of  tke  estate  to  compel  the 
executor  or  administrator  thereof  to  return  an  inventory. 
When  a  party  interested  in  the  estate  desires  to  ascertain 
the  nature  and  character  of  the  various  assets  of  the 
estate  and  no  inventory  thereof  has  been  returned,  he 
may  file  a  petition  praying  that  the  executor  or  adminis- 
trator make  and  return  an  inventory.^  This  is  a  right 
which  is  vested  in  every  one  interested  in  the  estate,  and 
the  fact  that  one's  interest  is  disputed  is  immaterial.^  A 
creditor  is  such  an  interested  party  as  may  petition  to 
compel  the  filing  of  an  inventory  ;*  but  though  the  statute 
provide  that  such  proceedings  may  be  instituted  by  a 
creditor,  an  agent  or  attorney  for  a  creditor  is  not  within 
its  purview.® 

Heirs  at  law  and  next  of  kin  of  the  decedent  who  have 
released  all  their  interests  in  the  estate  by  receipts  duly 
executed  by  them,  are  no  longer  interested  parties  so  as  to 
compel  the  executor  or  administrator  to  return  an  inven- 
tory.® Where,  however,  an  heir  or  one  of  the  next  of  kin 
of  the  decedent  has  executed  an  assignment  of  his  share 
which  he  claims  is  void  and  which  he  assails  for  fraud  in 
its  procurement,  he  stiU  remains  an  interested  party.'' 

2  In  re  Huntington's  Estate,  39  6  In  re  Liowenthal's  Estate,  148 
Misc.  Rep.  477,  80  N.  Y.  Supp.  App.  Div.  487,  132  N.  Y.  Supp.  994. 
220;  In  re  Gillender's  Estate,  98  6  In  re  Blethen's  Estate,  112  Me. 
Misc.  Rep.  521, 162  N.  Y.  Supp.  955  69,  90  Atl.  726. 

(under  C.  C.  P.  2669).  One  who  claims  as  next  of  kin 

3  Pace  V.  Oppenheim,  12  Ind.  but  who  is  not  entitled  to  a  dis- 
533;  In  re  Long's  Estate,  161  N.  Y.  tributive  share  of  the  estate  can 
Supp.  459.  not   maintain    an   action    on    the 

4  Le'Boeuf  v.  Webre,  40  La.  Ann.  administrator's  bond  for  failure  to 
S80,  4  So.  223;  Fowler  v.  Brady,  make  and  return  an  inventory. — 
110  Md.  204,  73  Atl.  15;  In  re  Judge  of  Probate  v.  Southard,  62 
Huntington's  Estate,  39  Misc.  Rep.  N.  H.  228. 

477,  80  N.  Y.  Supp.  220;  Langley  t  Schmidt  v.  Heusner,  4  Demar 
T.  Harris,  23  Tex.  564.  est  (N.  Y.)  275. 
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Althougli  the  petitioner  demanding  that  the  executor  or 
administrator  make  and  return  an  inventory  of  the  estate, 
alleges  under  oath  the  fact  of  his  interest,  this  does  not 
compel  a  granting  of  the  petition  even  though  his  interest 
is  not  disputed.  The  court  may  pass  upon  the  question 
of  the  petitioner 's  interest.* 

§  1409.   The  Same  Subject:  Sufficiency  of  Petition  and  Answer. 

Where  it  is  claimed  that  the  executor  or  administrator 
has  omitted  to  return  in  his  inventory  all  of  the  assets  of 
the  estate,  the  petition  must  specify  the  property  which 
has  been  omitted  and  pray  that  an  additional  inventory 
be  filed.®  If  an  interested  party  alleges  that  certain 
described  property  which  the  administrator  has  not 
caused  to  be  inventoried  and  appraised  is  the  property 
of  the  estate,  that  demand  has  been  made  that  this  prop- 
erty be  inventoried  and  appraised,  and  that  the  adminis- 
trator has  refused  so  to  do,  these  facts  are  sufficient  to 
require  the  administrator  to  answer.^* 

Where  the  executor  files  an  affidavit  that  there  is  no 
estate  of  the  deceased  and  this  is  uncontradicted,  an  order 
requiring  the  filing  of  an  inventory  should  not  be  made 
because  the  inventory  would  contain  blank  schedules  only 
and  the  law  does  not  require  useless  things  to  be  done.^^ 
And  where  an  administrator  in  his  answer  claims  title  to 
the  property,  neither  the  county  court,^^  nor  the  surrogate 

8  In  re  Comin's  Estate,  9  App.  See  §  1413  as  to  additional  or 
Dlv.  492,  41  N.  Y.  Supp.  323.  supplementary  inventories. 

9  Pratt  V.  Hill,  124  Md.  252,  92  lo  In  re  Martin's  Estate,  82 
Atl.  543.  Wash.  226,  144  Pac.  42. 

See   §  1412  as  to  correction  of  ii  In  re  Lowenthal's  Estate,  148 

omissions  and  mistakes  in.  the  in-  App.  Div.  487,  132  N.  Y.  Supp.  994. 
ventory.  12  Miers   v.   Betterton,    18    Tex. 

Civ.  App.  430,  45  S.  W.  430. 
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court,"  Las  jurisdiction  to  compel  him  to  include  it  in  Ms 
inventory. 

§  1410.    Operation  and  Effect  of  Inventory. 

The  statutes  often  provide  as  to  what  shall  be  the 
operation  and  effect  of  the  inventory.  The  inventory 
and  appraisement  usually  is  but  prima  facie  evidence  of 
the  extent  and  value  of  the  estate  which  has  come  into  the 
hands  of  the  executor  or  administrator,  and  he  may  still 
show  that  through  inadvertence,  ignorance  or  mistake, 
certain  property  was  erroneously  included  therein.^*  The 
fact  that  the  executor  or  administrator  has  enumerated  in 
his  inventory  certain  property  as  belonging  to  the  estate 
merely  raises  the  prima  facie  presumption  that  the  title 
thereto  was  in  the  decedent,  which  presumption  may  be 
rebutted.^^  It  has  been  said  that  property  not  included  in 
the  inventory  is  presumed  not  to  belong  to  the  estate.^** 
But  in  an  action  by  an  executor  to  recover  on  a  promis- 

13  In   re    Goundry's    Estate,    57      Arendale  v.  Smith,  107  Ga.  494,  33 

App.  Div.  232,  68  N.  T.  Supp.  155.      S.  B.  669;  Rodman  v.  Rodman,  54 

As  to  including  in  the  Inventory      ^^^-    4^4;     Hilton    v.    Briggs,    54 

Mich.  265,  20  N.  W.  47;   Moffltt  v. 


property  the  title  to  which  is  dis- 
puted, see  §  1401. 

14  Devine  v.  United  States  Mort- 


Hereford,  132  Mo.  513,  34  S.  W. 
252 ;  McNah  v.  Wixom,  7  Nev.  163 ; 
Rollins   V.   Rollins,  77  N.  H.   385, 


gage  Co.,  (Tex.  Civ.)  48  S.  W.  585.  g^  ^^  333.  j^^^^^^  ^^  shipman,  82 

"An   inventory   Is   not   binding,  Hun   (N.  Y.)   108,  31  N.  Y.  Supp. 

nor  very  much  regarded  at  com-  571.    Pennington   v.   Newman,   36 

mon  law;  for  if  it  be  too  high,  it  okla.  594,  129  Pac.  693;  Estate  of 

shall  not  be  prejudicial  to  the  ex-  Stewart,  137  Pa.  175,  2i0  Atl.  554; 

ecutor,  and  if  too  low,  it  shall  be  Williams  v.  Mower,  29  S.  C.  332, 

no    advantage    to    him;    but    the  7  g.  e.  505;  Little  v.  Birdwell,  21 

value   found   by   a  jury  on  pleve  Tg^.  597,  73  Am.  Dec.  242;  Pryor 

administravlt,  pleaded,  is  binding."  y    Krauso,    (Tex.   Civ.   App.)    168 

■ — Hoover, V.  Miller,  51  N.  C.  79.  g_  w.  498. 
15  Craig  V.  McGehee,  16  Ala.  41;  18  Reed  v.  Gilbert,  32  Me.  519. 
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sory  note  made  by  the  defendant  to  the  testator  and 
which  is  shown  to  have  been  the  property  of  the  testator 
at  his  death  and  which  by  operation  of  law  and  pursuant 
to  the  will  passed  to  his  executor  who  possesses  the  right 
to  sue  for  the  amount  due,  it  is  not  error  to  exclude  evi- 
dence offered  by  the  defense  to  show  that  the  note  was 
not  inventoried.^'' 

The  general  rule  is  that  an  inventory  is  not  conclusive 
either  for  or  against  an  executor  or  administrator,  but 
is  open  to  explanation  or  denial.^®  The  right  to  show  the 
true  state  of  the  title  to  the  property  inventoried  does  not 
depend  upon  the  knowledge  or  ignorance  of  the  executor 
or  administrator  at  the  time  of  returning  the  inventory.^* 
Where  one  makes  admissions  in  the  inventory  as  to  the 
title  to  certain  property,  there  is  no  estoppel  in  pais;  to 
make  it  such  the  admission  must  have  been  acted  upon  by 
others  who  would  be  prejudiced  were  the  person  making 
it  permitted  to  retract  it.*"  The  general  rule  is  that  the 
inventory  is  not  conclusive  as  to  the  decedent's  ownership 
of  property,  either  as  against  third  persons  or  as  against 
the  executor  or  administrator.*^    The  probate  court  has 

17  Gormley  v.  Bunyan,  138  TJ.  S.  The   Texas   statute.   Hart.   Dig., 

623,  34  L.  Ed.  1086,  11  Sup.  Ct.  453.  art.  1151,  declares  that  the  inven- 

An   inventory    can    not   be    ad-  tory  shall  not  be  conclusive  if  it 

mitted  in  evidence  to  show  that  be  shown  that  the  property  was 

the  property  in  question  does  not  not  separate  or  common  property 

belong  to   the   estate  merely  be-  as  specified  therein, 

cause  it  has  not  been  included  in  20  Little  v.  Blrdwell,  21  Tex.  597, 

the  inventory. — Lewis  v.  Lusk,  35  73  Am.  Deo.  242. 

MlsS.  696,  72  Am.  Dec  153.  21  Baker  v.  Brickell,  87'  Cal.  329, 

iswilloughby  v.  McCluer,  2  25  Pac.  489,  1067;  Fulcher  v.  Man- 
Wend.  (N.  T.)  608;  Cameron  v.  dell,  83  Ga.  715,  10  S.  E.  582; 
Cameron,  15  Wis.  1,  82  Am.  Dec.  Lamme  v.  Dodson,  4  Mont.  560, 
652.  2  Pac.  298;  Estate  of  Stewart,  137 

19  Little  V.  Birdwell,  21  Tex.  597,  Pa.  St.  175,  20  Atl.  554;  White  v. 

73  Am.  Dec.  242.  Shepperd,  16  Tex.  163. 
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no  jurisdiction  to  buy  title  to  property  between  repre- 
sentatives of  the  estate  and  tbird  persons,  but  it  should 
not  reject  an  inventory  because  property,  the  title  to 
which  is  in  dispute,  is  included  in  it.^^ 

§  1411.   Operation  and  Effect  of  Appraisement. 

The  appraisement  is  not  conclusive  as  to  the  value  of 
the  property  appraised,^*  and  the  executor  or  adminis- 
trator may  thereafter  show  the  real  value.**  However, 
the  appraisement  as  filed  is  usually  accepted  as  prima 
facie  evidence  of  the  value  of  the  property,^^  and  in  some 


Including  property  In  Inventory 
does  not  prevent  subsequent  claim 
by  executor  or  administrator  to 
title  of  property.    See  §  1402. 

22  First  Nat.  Bank  v.  Hummel, 
14  Colo.  259,  20  Am.  St.  Rep.  253, 
8  L.  R.  A.  788,  23  Pac.  986;  Snod- 
grass  V.  Andrews,  30  Miss.  472, 
64  Am.  Dec.  169. 

Courts  of  probate  have  no  juris- 
diction to  try  title  to  property 
between  representatives  of  es- 
tates and  others.  See  Theller  v. 
Such,  57  Cal.  447,  459;  Curtis  v. 
Schell,  129  Cal.  208,  211,  79  Am. 
St.  Rep.  107,  61  Pac.  951;  Falke 
V.  Terry,  32  Colo.  85,  75  Pac.  425; 
In  re  Wolford,  10  Kan.  App.  283, 
62  Pac.  731;  Gjerstadengen  v.  Van 
Duzen,  7  N.  D.  612,  66  Am.  St.  Rep. 
679,  76  N.  W.  233;  Caron  v.  Old 
Reliable  Gold  Mln.  Co.,  12  N.  M. 
211,  6  Ann.  Cas.  874,  78  Pac.  63; 
Singleton's  Estate,  26  Nev.  106, 
64  Pac.  513;  In  re  Bolander's  Es- 
tate, 38  Ore.  490,  63  Pac.  689; 
Stewart  v.  Lohr,  1  Wash.  341,  22 


Am.  St.  Rep.  150,  25  Pac.  457; 
In  re  Gorkow's  Estate,  28  Wash. 
65,  68  Pac.  174. 

As  to  including  In  inventory 
property  the  title  to  which  is  dis- 
puted, se^  §  1401. 

23  Butler  v.  Butler,  2  PhlUim. 
37;  Pace  v.  Oppenheim,  12  Ind. 
533;  Estate  Hinckley,  58  Cal.  457, 
516. 

Creditors  on  an  accounting  may 
show  that  articles  were  omitted 
or  that  they  realized  a  larger  sum 
than  the  appraised  value,  but  the 
burden  of  proving  this  is  upon  the 
contestant. — Matter  of  Mullon,  145 
N.  Y.  98,  39  N.  E.  821. 

24  Ames  V.  Downing,  1  Bradf. 
(N.  y.)   321. 

25  In  re  Shipman's  Estate,  82 
Hun  (N.  Y.)  108,  31  N.  Y.  Supp. 
571;  Hasbrouck  v.  Hasbrouck,  27 
N.  Y.  182;  In  re  Mullen's  Estate, 
145  N.  Y.  98,  39  N.  E.  821. 

Compare:  King  v.  Johnson,  94 
Ga.  665,  21  S.  £.  895. 
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jurisdictions  is  prima  facie  evidence  of  the  value  of  tlie 
property  or  estate  in  all  suits  by  or  against  the  executor 
or  administrator.^^  The  appraised  value  of  the  property, 
in  the  absence  of  any  further  facts  or  circumstances  being 
shown,  is  the  amount  with  which  an  executor  or  adminis- 
trator should  be  charged ;  but  it  is  not  conclusive  and  the 
representative  may  show,  if  there  has  been  a  loss,  the 
reason  thereof  so  that  the  court  can  say  that  it  was 
incurred  without  his  fault  and  extend  him  due  credit.^'' 

§  1412.    Omissions  and  Mistakes  in  Inventory,  How  Corrected. 

Where  an  administrator  discovers  that  he  has  made  a 
mistake  in  his  inventory,  he  may  apply  to  the  probate 
court  for  a  correction  of  the  error  f^  or  he  may  strike  out 
the  item  from  the  inventory  before  it  is  filed,  even  after 
it  has  been  sworn  to.^*  Where  a  surviving  wife  who  is 
appointed  administratrix  of  her  husband's  estate,  by 
mistake  and  in  ignorance  of  her  rights  includes  in  the 
inventory  property  which  does  not  belong  to  the  estate 
but  which  is  her  own  property  by  operation  of  law,  she 
is  not  estopped  from  afterward  claiming  the  property  as 
her  own.*"  Where  an  administrator  erroneously  inven- 
tories property  as  belonging  to  the  estate,  he  may  there- 

26  Succession  of  Dean,  33  La.  966;  Cronsliaw  v.  Crenshaw,  21 
Ann.  867;  McWillie  v.  Van  Vacter,      R.  I.  54,  41  Atl.  563. 

35  Miss.  428,  72  Am.  Dec.  127.  29  In  re  Payne's  Estate,  78  Hun 

27  Ex  parte  Jones,  4  Cranch  C.  C.      292,  28  N.  Y.  Supp.  911. 

(U.   S.)   185,  Fed.  Cas.  No.   7443;  -   so  Baker  v.  BrlckeU,  87  Cal.  329, 

Mussey  v.  Sanborn,  15  Mass.  155;  25  Pac.  489,  1067.    See,  also,  Whe- 

In  re  Jones,  1  Redf.  (N.  Y.)  263.  Ian  v.  Brickell,  4  Cal.  XJnrep.  47, 

2Sln    re    Hallstead's    Estate,    2  33    Pac.   396;    Rausch   v.   Rausch, 

Kulp    (Pa.)     508;     In    re'   Sloan's  14  Mont.  325,  36  Pac.  312. 

Estate,    254   Pa.    St.    346,    98   Atl.  See  §  1402. 
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after  amend  Ms  inventory  so  as  to  exclude  it.'^  The  fact 
that  an  administrator  has  omitted  to  return  certain  prop- 
erty in  his  inventory  can  not  prejudice  the  estate.  An 
inventory  can  not  be  admitted  in  evidence  to  show  that 
the  property  in  question  does  not  belong  to  the  estate 
merely  because  such  property  has  not  been  included  in 
the  inventory.^^ 

Although  an  executor  or  administrator  has  failed  to 
include  property  of  the  estate  in  his  inventory,  he  may  be 
charged  therewith  in  the  probate  court  upon  the  settle- 
ment of  his  account.  The  probate  court,  in  settling  the 
account  of  an  executor  or  administrator  and  in  ordering 
a  distribution  of  the  property  of  the  estate,  has  juris- 
diction to  hear  and  determine  what  assets  should  be 
charged  against  the  personal  representative,  and  this  is 
necessary  in  order  that  the  residue  to  be  distributed  to 
those  entitled  thereto  may  be  ascertained.*^  The  fact 
that  property  belonging  to  the  estate  has  been  omitted 
from -the  inventory  should  be  first  determined  in  the  pro- 
bate court,  and  interested  parties  may  establish  their 
right  to  the  property  except  in  those  cases  where  there 
is  a  dispute  as  to  title  which  the  probate  court  has  no 
jurisdiction  to  determine.** 

As  a  general  rule  an  inventory  may  not  be  impeached 
by  collateral  attack.  The  proper  method  of  correcting  it 
is  by  motion  after  notice,  in  the  court  wherein  the  admin- 

31  McWilliams  v.  Ramsay,  23  As  to  including  in  the  inventory 
Ala.  813;  Booton  v.  Booton's  Bxrs.,  property  regarding  which  the  title 
(Va.)  29  S.  E.  823.  is  in  dispute,  see  i  1401. 

32  Lewis  V.  Lusk,  35  Miss.  696,  As  to  jurisdiction  ia  matters  of 
72  Am.  Dec.  153.  prohate,  see  §  1298. 

33  Hawes  r.  Williams,  92  Me.  ^^  ^^  ^^^^s  of  probate  having 
483,  43  Atl.  101.  limited  powers  only,  see  §  1299. 

34Hurlburt    T.    Wheeler,    40 
N.   H.   73. 
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istration  is  pending.**  In  a  proceeding  to  correct  an 
inventory  and  to  have  nninventoried  assets  included 
therein,  the  burden  of  proof  is  upon  the  one  demanding 
the  correction.** 


§  1413.   Additional  or  Supplementary  Inventory. 

In  some  jurisdictions  it  is  provided  by  statute  that 
when  property  not  inventoried  shall  come  to  the  knowl- 
edge or  possession  of  the  executor  or  administrator,  he 
shall  cause  it  to  be  appraised  and  return  an  additional 
inventory  as  soon  as  practicable  after  the  discovery 
thereof,  and  the  making  of  such  additional  inventory  may 
be  enforced  by  attachment  to  which  may  be  added  the 
revocation  of  the  letters.*''    It  has  been  held  under  the 


35  Pennington  v.  Newman,  36 
Okla.  594,  129  Pac.  693. 

In  New  Jersey  the  Orphans 
Court  and  in  Texas  the  County 
Court  have  jurisdiction  to  exam- 
ine into  the  fairness  of  an  inven- 
tory when  exceptions  are  taken 
thereto. — Pickel  v.  Alpaugh,  42 
N.  J.  Eq.  630,  11  Atl.  16;  Langley 
V.  Harris,  23  Tex.  564. 

36  Mulcahy  v.  Mulcahy,  84  Conn. 
659,  81  Atl.  242. 

37  Cal.  Code  Civ.  Pro.,  §  1451; 
Phelan  v.  Smith,  100  CaJ.  158,  169, 
34  Pac.  667;  Estate  of  Graber 
(Graber  v.  Schram),  111  Cal.  432, 
434,  44  Pac.  165;  Moore  v.  Holmes, 
32  Conn.  553;  Sayle's  Ann.  Civ. 
Stats.,  1897,  (Texas)  art.  1973; 
Texas  Loan  Agency  v.  Dingee,  33 
Tex.  Civ.  118,  75  S.  W.  866;  Com- 
monwealth V.  Bryan,  8  Serg.  &  R. 
(Pa.)  128;  Black  v.  Black,  134 
Tenn.  517,  .184   S.  W.  27;    §6209, 


2  Ball.  Ann.  Codes  &  Stats. 
(Wash.);  In  re  Belt's  Estate,  29 
Wash.  535,  92  Am.  St.  Rep.  916, 
70  Pac.  74. 

Where  upon  final  settlement  an 
executor  makes  an  additional  in- 
ventory of  certain  personal  prop- 
erty disposed  of  by  him  in  accord- 
ance .  with  the  wishes  of  the  de- 
ceased, the  court  may  find  the 
jvalue  of  such  property  and  charge 
the  executor  therewith  without 
appointing  appraisers  for  that  pur- 
pose.— Estate  of  Garrity,  108  Cal. 
463,  469,  38  Pac.  628,  41  Pac.  485. 

Where  a  full  inventory  of  all 
the  effects  of  the  deceased  is  con- 
tained in  the  will,  it  seems  that 
it  is  unnecessary  for  the  executor 
to  make  out  a  new  inventory.  At 
all  events  his  failure  or  omission 
will  not  invalidate  the  will. — 
Panaud  v.  Jones,  1  CaJ.  488. 

Under  the  Illinois  statute,  the 
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statute  in  Massachusetts  that  only  one  inventory  need  be 
returned,  and  for  all  property  subsequently  received  the 
administrator  is  bound  to  account,  but  not  in  the  form  of 
an  inventory.*^  But  where  an  erroneous  inventory  has 
been  filed,  the  executor  or  administrator  may  file  a  second 
inventory  and  correct  the  errors.^* 

Where  upon  an  application  to  file  a  further  inventory 
the  administrator  denies  the  existence  of  further  assets, 
the  application  must  be  refused  in  the  absence  of  a  show- 
ing that  such  assets  exist.***  A  decision  of  a  probate  court 
denying  the  application  of  an  interested  party  to  require 
the  administrator  to  make  an  additional  inventory  of 
property  claimed  to  belong  to  the  estate  but  omitted  from 
the  inventory,  is  a  final  decision  from  which  an  appeal 
may  be  taken.*^ 


demands  of  creditors  not  exhib- 
ited within  two  years,  are  forever 
barred  unless  the  creditors  shall 
find  other  estate  of  the  decedent 
not  inventoried  or  accounted  for. 
In  which  case  their  claims  shall 
be  paid  pro  rata  out  of  the 
newly  discovered  property. — ^Au- 
burn State  Bank  v.  Brown,  172 
111.   284,   50  N.  E.   144. 

And  see,  also.  Conn.  Gen.  Stats., 
§  588,  and  Frisbie  v.  Preston,  67 
Conn.  448,  35  Atl.  2i78,  which  re- 
quires such  after  discovered  prop- 
erty to  first  be  inyentoried  before 
administrator  can  sue  for  or  exer- 
cise rights  over  the  same. 

A  reversionary  interest  in  prop- 
erty belonging  to  the  estate  and 
within  the  knowledge  of  the  ad- 
ministrators   and    creditors,    but 


which  was  not  included  In  the 
inventory  because  it  was  consid- 
ered of  no  value,  yet  which  nearly 
twelve  years  afterwards  proves  to 
be  suflBcient  to  pay  the  claims  of 
creditors,  may,  under  the  Massa- 
chusetts statute,  be  considered  as 
new  assets  for  the  payment  of 
claims. — Quincy  v.  Quincy,  167 
Mass.  536,  46  N.  B.  108. 

88  Hooker  v.  Bancroft,  4  Pick. 
(21  Mass.)   50. 

39  Succession  of  Pipkin,  7  La. 
Ann.  617;  Administrators  of  Brad- 
ford, 1  Browne  (Pa.)  87. 

Compare:  GalUan  v.  Cox,  9  La. 
Ann.  500. 

40  Estate  of  Mclntyre,  4  Redf. 
(N.  Y.)   489. 

41  Dobson  V.  Holmes,  83  Kan. 
476,  112  Pac.  131. 
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§1414.   Effect  of  Failure  to  Return  Inventory:  Removal  from 
Office. 

It  being  the  duty  of  an  executor  or  administrator  to 
file  an  inventory,  the  failure  to  do  so  is  a  neglect  of  duty 
for  which  his  letters  may  be  revoked.  It  is  often  so  pro- 
vided by  statute.  The  reason  why  the  representative 
may  be  deposed  from  office  is  because  of  the  breach  of 
duty,  a  matter  to  be  determined  by  the  probate  court 
according  to  the  facts  and  circumstances  of  the  case,  due 
regard  being  had  to  the  statutory  requirements  and  the 
excuses  presented  by  the  representative.*^ 

§  1415.  The  Same  Subject :  Liability  on  Bond. 

The  failure  of  an  executor  or  administrator  to  make 
and  return  an  inventory  as  required  by  law  or  the  order 
of  the  court  is  a  breach  of  his  official  bond  and  renders 

42  Orr  V.  Kaines,  2  Ves.  Sen.  ling  return  of  inventory,  see 
194;  Humphrey  v.  Conger,  7  App.      §  1408. 

Cas.  (D.  C.)  23;  Oglesby  v.  How-  As  to  sufficiency  of  the  answer 

ard,   43    Ala.    144;    In   re   Graber      °^  representative  in  a  proceeding 
(Graber  v.  Schram),  HI  Cal.  432,      to  compel  him  to  file  an  inventory, 

see  §  1409. 


44  Pac.  165;  Matter  of  Rathgeb, 
125  Cal.  302,  57  Pac.  1010;  Treat's 
Appeal,  40  Conn.  288,  290;  McFad- 


In  Alabama  it  is  held  that  the 
rule  does  not  apply  where  the  only 
assets  are  money  and  choses  in 
den  V.  Ross,  93  Ind.  134;  Haynes  ^^^^^^  received  from  a  former  ad- 
V.  Carpenter,  86  Mo.  App.  30;  ministrator.— Hubbard  v.  Smith, 
Barnes  v.  Rockey,  36  Ore.  279,  59      45  j^ja,_  516. 

Pac.  464;  In  re  Bolander,  38  Ore.  ja    California,    Code    Civ.    Pro., 

490,  63  Pac.  689;  Ruenbuhl  v.  1 1446,  no  appraisement  is  neces- 
HefEron,  (Tex.  Civ.)  38  S.  W.  1028;  gary  where  'the  assets  consist  of 
Buchser  v.  Buchser,  72  Wash.  675,  ^oney  only,  but  an  inventory  is 
131  Pac.  194,  132  Pac  239.  required. 

As  to  time  within  which  Inven-  Sickness  has  been  held  a  suffl- 

tory  should  be  filed,  and  when  it  cient  excuse  for  failure  to  file  an 
may  be  dispensed  with,  see  §  1395.      Inventory     within     the     required 

As  to  Interested  parties  compel-      time. — ^In  re  Fatten.  18  D.  C.  392. 
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him  liable  on  the  bond  for  any  injury  occasioned  thereby 
to  the  estate  or  to  any  person  interested  therein.**  He  is 
required,  in  order  to  escape  liability  on  his  bond,  to  return 
a  tru^  and  correct  inventory  of  all  the  assets  of  the  estate 
which  come  into  his  hands  or  to  his  knowledge,  and  the 
condition  is  not  fulfilled  if  a  false  inventory  is  returned.*^ 
The  failure  to  include  certain  property  in  the  inventory 
may  be  a  fraud,*"  or  it  may  be  the  result  of  an  honest 
mistake.*®  But  it  has  been  held  that  the  executor  or 
administrator  can  not  excuse  his  failure  because  of  belief 
or  advice  of  counsel.*'^  However,  if  the  failure  to  return 
the  inventory  results  merely  in  a  technical  breach  of  the 
bond,  the  breach  is  cured  if  a  proper  inventory  be  filed 
before  suit  is  instituted.** 

Damages  may  be  assessed  against  the  executor  or 
administrator  for  failure  to  make  and  return  an  inven- 
tory as  required  by  law  or  order  of  the  court,*^  or  an 
attachment  may  be  issued  against  his  person.^"  But  proof 

43  state  V.  French,  60  Conn.  478,  notes  of  the  estate  is  a  breach  of 
23  Atl.  153;  People  v.  Hunter,  89  his  bond,  even  though  the  admin- 
Ill.  392;  Hodge  t.  Hodge,  90  Me.  istrator  who  is  the  payor  on  said 
505,  60  Am.  St.  Rep.  285,  40  notes  denies  all  liability. — Potter 
L.  R.  A.  33,  38  Atl.  535;  Forbes  v.  v.  Titcomb,  10  Me.  53. 
MoHugh,  152  Mass.  412,  25  N.  E.  45  MicNeel's  Estate,  68  Pa.  St. 
622;  Sherwood's  Admr.  v.  Hill,  25  412. 

Mo.   391;    Probate   Court   v.   Mer-  46  Appeal  of  Speakman,  71  Pa. 

riam,  8  Vt.  234;   Ellis  v.  Johnson,  St.  25. 

83  Wis.  394,  53  N.  W.  691.  4T  Bourne  v.  Stevenson,  58  Me. 

As  to  interested  parties  compel-  499. 

ling     return     of     inventory,     see  48McKim     v.     Harwood,     129 

§  1408.  Mass.    75. 

As  to  excuses  of  representative,  49  Scott  v.  Governor  of  Missouri, 

see  §  1409.  1  Mo.  686. 

44  Gilbert  v.  Duncan,  65  Me.  469;  so  Baker  v.  Baker,  2  Sw.  &  Tr. 
Wilson  V.  Ruthr-aufE,  82  Mo.  App.  380. 

435  "  Where    an    administrator   is    in 

Failure  to  inventory  promissory      custody  for  not  filing  his  inventory 
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of  the  mere  failure  to  return  the  inventory  is  not  of  itself 
sufficient  to  charge  the  executor  with  the  debts  of  the 
estate.^^  The  rule  is  that  no  recovery  can  be  had  on  the 
bond  of  an  executor  or  administrator  because  of  failure 
to  file  an  inventory  unless  damage  has  resulted,^^  and  the 
liability  is  generally  limited  to  assets  proved  to  have 
been  received  by  the  executor  or  administrator  or  lost 
because  of  his  negligence.^*  But  if  the  executor  or  admin- 
istrator attempts  to  defend  on  the  ground  that  the  assets 
of  the  estate  are  insufficient  to  pay  the  claims,  he  must 
exhibit  an  inventory  and  a  settlement  of  his  accounts.^* 
If  no  assets  have  come  into  the  possession  or  to  the 
knowledge  of  the  executor  or  administrator,  an  inventory 
is  useless,  but  interested  parties  always  have  their  rem- 
edy by  compelling  an  accounting."^ 


as  ordered  by  the  court,  he  ■will 
not  be  discharged  upon  filing  the 
inventory,  but  must  first  pay 
the  costs  incurred. — Marshman  v. 
Brookes,  32  L.  J.  (N.  S.)  P.  M. 
&  A.  95,  11  Week.  Rep.  549. 

61  Leeke's  Admr.,  v.  Beanes,  S 
Har.  &  J.  (Md.)  373. 

Compare:  Forbes  v.  McHugh, 
152  Mass.  412,  25  N.  B.  622. 

62  Reynolds'  Admrs.  v.  Reynolds' 
Distributees,  11  Ala.  1023;  State 
V.  Gregory,  119  Ind.  503,  22  N.  B.  1. 

63  Appeal  of  Connelly,  1  Grant's 
Cas.  (Pa.)  366;  M' Call  v.  Peachy's 
Admr.,  3  Munf.   (Va.)   288. 

In  Connecticut  a  fixed  penalty  is 
Imposed  by  statute  at  the  rate  of 
twenty  dollars  per  month  for  fail- 
ing to  file  the  inventory;  however, 
this  remedy  is  not  eixclusive,  and 


suit  on  the  bond  may  be  brought 
for  damages  incurred. — State  v. 
French,  60  Conn.  478,  23  Atl.  153. 

54  McKim  V.  Haley,  173  Mass. 
112,  53  N.  E.  152.  See,  also,  Hodge 
V.  Hodge,  90  Me.  505,  508,  60  Am. 
St  Rep.  285,  40  L.  R.  A.  33,  38 
Atl.  535;  Ellis  v.  Johnson,  83  Wis. 
394,  53  N.  W.  691. 

55  Walker  v.  Hall,  1  Pick.  (18 
Mass.)  19;  Estate  of  Langton,  16 
Phila.   (Pa.)   368. 

As  to  remedy  by  accounting,  see 
Greenhough  v.  Greenhough,  5 
Redf.  (N.  Y.)  191;  Matter  of  Mul- 
len, 145  N.  Y.  98,  39  N.  E.  821; 
Grant  v.  Reese,  94  N.  C.  720. 

As  to  sufficiency  of  answer  of 
executor  or  administrator  in  a  pro- 
ceeding to  compel  him  to  file  an 
inventory,  see  §  1409. 
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§1416.   The  Same  Subject:  Legality  of  Administration  Not 
Affected. 

The  failure  of  an  executor  or  administrator  to  return 
an  inventory  does  not  affect  the  legality  of  other  pro- 
ceedings in  the  matter  of  the  administration  of  the  estate; 
it  does  not  affect  the  purchaser's  title  to  property  duly 
purchased  from  the  executor,^^  nor  affect  the  jurisdiction 
of  the  probate  court  to  order  a  sale  of  real  property, 
although  the  court  may  properly  refuse  to  make  such 
order  until  the  inventory  has  been  returned.®'' 

56  Cooper  V.  Homor,  62  Tex.  356,  b7  Schneider  v.  McFarland,  4 
364.  Barb.  (N.  Y.)  139. 
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CHAPTEE  LIV. 

HOMESTEAD,  EXEMPTIONS,  AND  FAMILY  AIJLiOWANCE. 

§  1417.    Instances  of  statutory  allowances. 

§  1418.  Where  net  value  of  estate  does  not  exceed  a  specified 
sum. 

§  1419.  Property  exempt  from  execution  may  be  set  apart  to  the 
family. 

§  1420.  Property  exempt  from  administration:  When  selection 
and  segregation  are  required. 

§  1421.    What  constitutes  a  homestead. 

§  1422.  Eight  of  surviving  husband  or  wife,  or  minor  children, 
to  succeed  to  homestead  selected  prior  to -death. 

§  1423.  The  same  subject:  Title  vests  without  order  of  the  pro- 
bate court. 

§  1424.  Effect  of  testamentary  disposition  by  decedent  on  right 
of  family  to  homestead. 

§  1425.  Eight  of  surviving  spouse  or  minor  children  to  have 
homestead  set  apart,  if  none  had  been  selected  prior 
to  death. 

§  1426.  The  same  subject :  Term  ' '  family ' '  defined :  Loss  of  right 
by  separation  or  remarriage. 

§  1427.  The  same  subject :  Manner  of  selection  of  probate  home- 
stead. 

§  1428.    The  same  subject:  Value  of  probate  homestead. . 

§  1429.  Allowance  for  support  of  family  pending  settlement  of 
estate :  Insolvency  of  estate  no  bar. 

§  1430.    Nature  of  the  family  allowajiee. 

§  1431.  Eight  to  family  allowance  preferred  to  all  claims  against 
the  estate. 

§  1432.    Legacy  given  in  lieu  of  allowance :  Doctrine  of  election. 

§  1433.    Effect  of  antenuptial  and  other  agreements. 

§  1434.    Effect  of  divorce  or  remarriage. 

§  1435.    Effect  of  death  of  widow. 

§  1436.    Effect  of  wife 's  desertion  or  misconduct. 

§  1437.   The  same  subject :  Comments  as  to  the  rule. 
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§  1438.    Application  for  widow's  allowance  required. 

§  1439.    Effect  of  delay  in  applying  for  allowance. 

§  1440.  Right  to  allowance  not  dependent  upon  widow's  in- 
ability to  support  herself. 

§  1441.    Allowance  may  be  made  to  resident  widow  irrespective 

'  of  domicile  of  husband. 

§  1442.    Amount  of  allowance,  how  fixed. 

§  1443.  Power  of  court  to  modify  order  granting  allowance  to 
widow. 

§  1444.    Order  of  allowance  has  no  extraterritorial  effect. 

§  1445.  Settlement  of  estate  must  not  be  delayed  so  as  to  con- 
sume the  assets  by  means  of  the  allowance. 

§  1417.    Instances  of  Statutory  Allowances. 

Modern  statutes  in  the  various  jurisdictions  generally 
provide  that  the  family  of  a  decedent  shall  have  the  right 
to  certain  property  of  the  estate  for  its  care  and  support. 
This  right  is  based  primarily  upon  necessity  in  order  that 
the  family  may  be  relieved  from  temporary  want  because 
of  its  head  having  been  removed  by  death.  But  the  stat- 
utes do  not  require  that  proof  of  the  necessity  for  support 
be  given,  but  authorize  and  direct  certain  allowances  to 
be  made  under  specified  conditions.  The  surviving  spouse 
or  family  of  a  decedent  is  entitled  to  receive  all  or  a  part 
of  the  estate  in  certain  instances,  which  may  be  segre- 
gated into  four  general  classes:  (1)  allowance  of  all  of 
the  estate  when  the  net  value  thereof  does  not  exceed  a 
specified  sum;  (2)  allowance  of  property  designated  by 
statute  to  be  exempt  from  execution  or  exempt  from 
administration;  (3)  allowance  of  a  homestead  when  one 
has  been  selected  during  the  joint  lives  of  the  husband 
and  wife  or,  if  none  has  therefore  been  selected,  of  a 
homestead  to  be  selected  and  set  apart  out  of  the  estate 
by  the  probate  court;  and  (4)  an  irmnediate  allowance 
out  of  the  general  assets  of  the  estate  for  the  support  of 
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the  widow  or  minor  children  pending  the  settlement  of 
the  estate. 

Provisions  for  the  temporary  support  of  the  widow 
and  family  of  a  decedent  are  of  purely  statutory  origin. 
They  did  not  exist  at  common  law,  the  only  provision 
being  that  clause  in  the  Magna  Charta^  which  allowed  the 
widow  to  remain  in  the  principal  dwelling  of  her  deceased 
husb,and  for  the  period  of  forty  days,  within  which  time 
her  dower  was  to  be  assigned  to  her.  Similar  provisions 
exist  today  in  most  jurisdictions.  But  allowances  out  of 
the  estate  of  a  decedent  for  the  use  and  benefit  of  the  sur- 
viving spouse  or  minor  children  depend  wholly  upon 
statute,^  and  the  laws  of  the  particular  jurisdiction  must 
be  consulted  in  every  case.  However,  such  statutes  in 
general  intendment  are  alike  and  general  principles  may 
be  announced. 

§  1418.   Where  Net  Value  of  Estate  Does  Not  Exceed  a  Specified 
Simi. 

In  most  jurisdictions  statutes  have  been  enacted  which 
provide  that  if  a  decedent  leave  a  widow  or  minor  chil- 
dren, and  the  inventory  and  appraisement  of  the  estate 
shows  its  net  value  to  be  less  than  a  sum  designated  in 
the  statute,  such  as  £500,^  under  the  English  statute,  or 

1  9  Henry  VIII,  ch.  7.  decedent  leaving  a  widow  and  no 

2  In  re  Walkerley,  77  Cal.  642,  Issue  does  not  exceed  £500,  it 
20  Pac.  150;  Hubbard  v.  Wood,  belongs  to  the  widow  absolutely; 
15  N.  H.  74;  Woodbury  v.  Wood-  if  it  exceeds  £500  the  widow 
bury,  58  N.  H.  44 ;  Matter  of  Will-  shall  be  entitled  to  £500  abso- 
iatns,  31  App.  Div.  618,  52  N.  Y.  lutely,  which  shall  be  a  Hen  upon 
Supp.  700.  all  of  the  estate  until  paid.    This 

3  In  England,  by  the  Intestates'  does  not  affect  the  right  of  the 
Estates  Act,  1890,  statute  of  53  widow  to  share  in  the  residue  of 
&  54  Vict,  ch.  29,  where  the  net  the  real  and  personal  estate  of 
value  of  the  esUte  of  an  intestate  the   decedent  after   the   payment 
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$300,*  $500,s  or  $1500,«  under  the  American  statutes,  tlie 
property  of  the  estate  may  be  assigned  by  the  court  abso- 
lutely and  exclusively  to  the  widow  or  minor  children, 
subject,  however,  to  liens  and  encumbrances  on  the  prop- 
erty at  the  time  of  the  decedent's  death,  and  generally 
subject  to  the  expenses  of  the  decedeM's  last  illness, 
funeral  charges  and  expenses  of  administration.  But 
upon  such  property  being  set  aside  as  above  mentioned, 
administration  usually  terminates.  Under  such  a  statute 
the  general  rule  is  that  a  decedent  can  not,  by  provisions 
in  his  will,  prevent  the  court  from  assigning  all  of  the 
estate  to  the  widow  or  minor  children  when  the  net  value 
thereof  does  not  exceed  the  amount  fixed  by  the  statute.'^ 

§  1419.   Property  Exempt  From  Execution  May  Be  Set  Apart 
to  the  Family. 

The  statutes  of  the  various  jurisdictions  bften  provide 
that  the  probate  court  may,  after  the  return  of  the  inven- 
tory, set  aside  to  the  surviving  spouse  or  minor  children 
of  the  decedent  all  the  property  of  the  estate  which  is 
exemptfrom  execution.  The  exemption  of  property  from 
execution  is  a  matter  of  purely  statutory  regulation  and 
is  an  exception  to  the  general  rule.  No  property  is  exempt 
from  execution  unless  expressly  so  provided  by  law,  and 

of  the  £500,  in  the  same  manner  her  by  order  of  the   court. — Pid- 

as  if  the   £500  had  been  no  part  cock  v.  Buffam,  61  Mo.  370. 

of  the  estate.  4  Wilson  v.  Massie,  70  Ark.  25, 

See,  also,   statutes   of  36   &   37  65  S.  W.  942. 

Vict.,   ch.   52,  and  38  &   39  Vict..  ;     b  Quinn   v.    Campbell,    126    Ala. 

ch.   27.  280,  28  So.   676;    Smith  v.  Smith, 

In  some  jurisdictions  the  stat-  115  Ga.  692,  42  S.  E.  72. 

ute  provides  that  where  the  estate  6  Estate  of  Neff,  139  Cal.  71,  72 

administered    Is   not    more    than  Pac.  632;   In  re  Farmer's  Estate, 

that  to  which  the  widow  is  enti-  17  Utah  80,  53  Pac.  972. 

tied  and  there  are  no  other  debts,  i  Estate  of  Miller,  158  Cal.  420, 

the   estate   may   be   delivered   to  111  Pac.  255. 
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the  probate  court  can  not  set  apart  to  the  surviving 
spouse  or  family  of  the  decedent  any  property  which  the 
law  does  not  so  exempt  and  which  it  does  not  authorize 
the  court  to  so  set  aside.* 

It  is  often  provided  by  statute  that  upon  the  return  of 
the  inventory  or  at  any  time  thereafter  during  the  admin- 
istration, the  court  must,  of  its  own  motion  or  upon  peti- 
tion, set  apart  for  the  use  of  the  family  of  the  decedent 
all  property  exempt  from  execution,  including  the  home- 
stead if  one  has  been  selected  and  recorded.  If  no  home- 
stead has  previously  been  selected,  then  the  court  must 
designate  and  set  apart  a  homestead  for  the  surviving 
husband  or  wife  or  the  minor  children.  If  the  amount  so 
set  apart  be  insuificient^f or  the  support  of  the  family,  then 
the  court  should  mate  such  reasonable  allowance  out  of - 
the  estate  as  may  be  necessary  for  that  purpose.  The 
fact  that  a  family  allowance  has  been  made  prior  to  the 
time  that  any  action  is  taken  or  requested  as  to  setting 
apart  the  homestead  and  exempt  property  to  the  family, 
does  not  affect  the  right  of  the  surviving  spouse  or  minor 
children  to  have  the  homestead  and  exempt  property  so 
set  apart.® 

The  property  which  the  court  may  set  aside  as  exempt 
may  be,  according  to  the  statute,  property  which  is 
exempt  from  execution  under  the  general  laws  of  the 
jurisdiction,  being  the  property  which  could  not  have 
been  taken  for  the  decedent's  debts  had  execution  under 
a  judgment  therefor  been  issued  prior  to  his  death.  Thus 
farming  implements  and  articles  of  husbandry  are  ex- 
empt from  execution  and  may  be  set  apart  for  the  use  of 

8  Estate  of  Brown,  123  Cal.  399,  s  Estate   of   Still,   117   Cal.   509, 

401,  69  Am.  St.   Rep.  74,  55  Pac      516,  49  Pac.  463. 

1055. 
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the  "widow.^"  "Where  the  proceeds  of  a  life  insurance 
policy,  the  actual  premiums  of  which  do  not  exceed  five 
hundred  dollars,  are  exempt  from  execution,  such  pro- 
ceeds may  be  set  apart  to  the  widow  and  family  of  the 
decedent  as  exempt  property. '^^  When  so  set  apart  such 
proceeds  remain  exempt  and  are  not  subject  to  execution 
in  the  widow's  hands  for  any  claims  against  the  estate  or 
against  herself.^^  This  setting  apart  of  exempt  property 
may  be  done  without  reference  to  any  question  as  to  the 
sufficiency  of  the  assets  of  the  estate  with  which  the 
widow  or  family  may  be  supported.^^ 

§  1420.   Property  Exempt  From  Administration :  When  Selec- 
tion and  Segregation  Are  Required. 

As  we  have  seen,  the  statute  may  provide  for  setting 
aside  to  the  family  all  of  the  estate  of  a  decedent  when 
its  net  value  does  not  exceed  a  specified  amount.  This 
exempts  such  property  from  further  administration  and 
for  liability  as  to  certain  claims  against  the  estate."  The 
statute  may  also  provide  that  assets  of  the  estate  which 
were  not,  by  general  law,  subject  to  execution  for  the 
debts  of  the  decedent  prior  to  his  death,  must  be  set  apart 
for  the  use  of  the  family.  This  requires  a  segregation 
and  an  order  of  the  court  assigning  such  property  to  the 
surviving  spouse  or  minor  children  of  the  decedent.^^ 
Then  again  the  statute  may  provide  that  property  of  the 
estate  up  to  a  certain  value  therein  specified  may  be  set 
apart  to  the  surviving  spouse  or  minor  children.    Such  a 

10  Estate  of  Slade,  122  Cal.  434,  Ann.  Cas.  88,  69  L.  R.  A.  67,  79 
55  Pac.  158.  Pac.  534. 

11  Estate  of  Miller,  121  Cal.  353,  1 3  Estate  of  Slade,  122  Cal.  434, 
355,  53  Pac.  906.  C5  Pac.   158. 

i2~Holmes  v.  Marshall,  145  Cal!  14  See  §  1418. 

777,   779,   104  Am.   St.    Rep.  86,  2  15  See  §'1419. 
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provision  confers  the  right  to  a  property  value  of  a  fixed 
amount,  irrespective  of  the  appraised  value  of  the  estate 
or  whether  the  property  is  or  is  not  exempt  from  execu- 
tion. It  is  in  effect  exempting  property  to  a  certain  value 
from  administration,  and  in  the  hands  of  the  family  it  is 
exempt  from  execution  for  claims  against  the  decedent's 
estate.  A  selection  and  segregation  of  the  property  may 
or  may  not  he  required,  according  to  circumstances. 
Where  personal  property  up  to  a  fixed  amount  is  exempt 
from  administration,  the  right  of  the  widow  thereto  may 
be  absolute  and  unqualified,  but  the  general  rule  is  that 
it  does  not  ripen  into  title  to  the  particular  property  uutil 
there  has  been  a  selection  and  segregation  of  the  same 
from  the  balance  of  the  estate.  This  rule  applies  to  sol- 
vent estates  where  the  value  of  the  personalty  exceeds  the 
amount  of  the  exemption  which  the  law  allows.  But  if  all 
the  personal  estate  of  the  decedent  is  less  in  value  than 
that  which  is  exempt,  no  reason  exists  why  a  selection  or 
separation  need  be  made.  The  law  in  such  a  case  inter- 
venes and  attaches  the  right  of  exemption  to  all  the  per- 
sonalty as  if  it  had  been  selected  and  set  apart.'® 

Where  the  widow  is  entitled  to  such  an  allowance  as  a 
matter  of  right,  no  formal  application  or  notice  of  appli- 
cation is  necessary  unless  the  statute  so  provides ;"  and  a 
statute  authorizing  the  probate  court  to  set  apart  exempt 
property  and  the  homestead  to  the  widow  without  notice 
to  the  heirs  or  beneficiaries  under  the  will  is  not  uncon- 
stitutional as  being  contrary  to  the  inhibition,  against 
taking  property  without  due  process  of  law.'^    But  if  the 

16  Jackson  v.  Wilson,  117  Ala.  is  Estate  of  Bump,  152  Cal.  274, 
432,  23  So.  521.                                       92  Pac.  643. 

17  In  re  Dougherty's  Estate,  34 
Mont.  336,  86  Pac.  38. 
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statute  requires  notice,  notice  must  be  given  except  that 
the  fault  can  be  cured  by  appearance  and  the  interposing 
of  objections.^® 

§  1421.   What  Constitutes  a  Homestead. 

Where  the  statute  authorizing  the  court  to  set  apart  a 
probate  homestead  for  the  use  of  the  widow  and  children 
does  not  define  such  homestead,  resort  must  be  had  to  the 
general  definition  "thereof.  It  represents  the  dwelling 
house  in  which  the  family  resides,  with  the  usual  and  cus- 
tomary appurtenances,  including  out-buildings  of  every 
kind  necessary  or  convenient  for  family  use,  and  land 
used  for  the  purposes  thereof.  In  respect  to  quantity  it 
is  considered  unlimited,  whether  in  town  or  country,  the 
test  being  the  use  and  value.  Whatever  is  used  as  a  place 
of  residence  for  the  family,  as  distinguished  from  a  place 
of  business,  constitutes  a  homestead.  Although  it  is  used 
as  a  place  of  business  by  the  family,  it  does  not  neces- 
sarily cease  to  be  the  homestead  if  it  be  necessary  or 
convenient  for  family  use  independent  of  the  business. 
The  homestead  and  the  tests  by  which  it  is  ascertained 
are  the  same  whether  the  question  arises  in  actions  at  law 
or  in  probate  proceedings.  There  is  not  one  homestead 
as  against  creditors  and  a  different  one  when  the  survivor 
asserts  his  or  her  claim  as  against  the  heirs  of  the  de- 
ceased.^" The  purpose  of  the  homestead  law  is  to  secure 
a  home  to  those  clothed  with  a  homestead  right  and  to 

19  In  re  Murphy's  Estate,  30  Rep.  296,  34  Pac.  722;  Estate  ot 
Wash    9,  70  Pac.  109.  Garrity,  108  Cal.  463,  38  Pac.  628, 

20  Gregg  V.  Bostwick,  33  Cal.  41  Pac.  485;  Moore  v.  Hoffman, 
220,  91  Am.  Dec.  637;  Estate  of  125  Cal.  90,  73  Am.  St.  Rep.  27, 
Delaney,   37   Cal.    176;    Keyes   v.  57  Pac.  769. 

Cyrus,   100   Cal.    322,   38    Am.   St. 
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each  and  all  of  them.^^  A  homestead,  however,  selected 
for  the  use  of  the  family  after  the  death  of  its  head,  if 
not  restricted  in  value  by  the  statute  authorizing  its 
selection,  may  exceed  in  value  a  homestead  allowed  under 
the  general  law.^^ 

§  1422.  Right  of  Surviving  Husband  or  Wife,  or  Minor  Chil- 
dren, to  Succeed  to  Homestead  Selected  Prior  to 
Death. 

Statutory  provisions  regarding  homesteads  contem- 
plate not  only  the  power  of  the  probate  court  to  select 
and  set  apart  from  the  property  of  the  decedent  a  home- 
stead for  the  use  of  the  surviving  spouse  or  minor  chil- 
dren, but  also  the  right  of  the  surviving  husband  or  wife 
or  minor  children  to  succeed  absolutely  to  a  homestead 
selected  and  recorded  during  the  joint  lives  of  the  hus- 
band and  wife.  Thus  the  statute  may  vest  in  the  sur- 
viving husband  or  wife  or  minor  children  of  a  decedent 
a  homestead  duly  selected  and  recorded  during  his  or  her 
lifetime.  In  most  jurisdictions  the  surviving  wife  suc- 
ceeds absolutely  to  such  a  homestead,  whether  it  was 
selected  from  property  owned  in  fee  by  herself  or  by  her 
husband,^^  and  in  some  jurisdictions  the  surviving  hus- 
band has  the  same  right.^* 

21  Moore  V.  Hoffman,  125  Cal.  560,  75  Pac.  558;  Davis  v.  Davis, 
90,  73  Am.  St.  Rep.  27,  57  Pac.  769.      101  Va.  230,  43  S.  E.  358. 

22  See  §  1428.  ^*  Roberson   v.    Tipple,    209   111. 

38,  101  Am.  St.  Rep.  217,  70  N.  E. 

23  Keel  V.  Larkln,  72  Ala.  493;       ,.„. 

584. 

Garland  v.  Bostlck,  118  Ala.  209,  t,,  K-„„t.,„v„   •«  ..v 

'  In  Kentucky,  if  there  are  minor 

23  So.  698;   Gates  v.  Solomon,  73  children,   such   children  have  the 

Ark.  8,  83  S.  W.  348;    Zachmann  right  of   occupation,  jointly  with 

V.  Zachmann,  201  111.  380,  94  Am.  the  husband,  during  their  minor- 

St.  Rep.  180,  66  N.  E.  256;   Cross  ity.— >Clay's   Guardian  v.  Wallace, 

v.  Benson,  68  Kan.  495,  64  L.  R.  A.  116  Ky.  599,  76  S.  W.  599. 
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In  those  states  where  the  rule  of  separate  and  com- 
iminity  property  prevails,  the  surviving  spouse  is  en- 
titled to  the  homestead  absolutely  only  when  it  was 
selected  from  the  community  property  or,  if  out  of  the 
separate  property  of  either  the  husband  or  wife,  the  one 
owning  the  same  made  or  joined  in  the  declaration  of 
homestead.^^  If  selected  from  the  separate  property  of 
either  the  husband  or  wife  without  his  or  her  consent, 
upon  the  death  of  the  owner  it  passes  to  his  or  her  heirs, 
subject  to  the  right  of  the  court  to  assign  it  for  a  limited 
period  to  the  survivor.^^ 

The  right  of  a  surviving  husband  or  wife  to  succeed  to 
a  homestead  duly  selected  and  recorded  during  their  joint 
lives  does  not  usually  depend  upon  the  fact  of  issue,  the 
title  to  the  property  vesting  in  the  survivor,  although 
there  be  no  children.^'^  But  the  statutes  often  provide 
that  such  a  homestead  is  continued,  not  only  for  the 
benefit  of  the  surviving  spouse,  but  also  for  the  benefit  of 
minor  children,  if  any  there  be  f^  and  it  is  often  provided 

26Cal.   Code   Civ.   Pro.,   §§1465,  Davis,   90  Ky.   183,   14   S.  W.   74; 

1474;    Estate  of  Gilmore,  81   Cal.  Maxwell  v.   Roach,   106  La.  Ann. 

240,  22  Pac.  655;   Sanders  v.  Rus-  123,  30  So.  251;   Lyons  v.  Andry, 

sell,  86  Cal.  119,  21  Am.  St.   Rep.  106  La.  Ann.  356,  87  Am.  St.  Rep. 

26,     24     Pac.     852;     Robinson    v.  299,   55   L.   R.  A.   724,  31   So.   38; 

Dougherty,  118   Cal.   299,   50   Pac.  Holmes  v.  Holmes',  27   Okla.  140, 

649;  Wall  v.  Brown,  162  Cal.  307,  30  L.  R.  A.  (N.  S.)   920,  111  Pac. 

122   Pac.   478;    Beall   v.   Hollings-  220;  Yoe  v.  Hanvey,  25  S.  C.  94; 

worth,   (Tex.  Civ.)   46  S.  W.  881;  Brown  v.  Reed,  20  Tex.  Civ.  Apj). 

Matter  of  Feas,   30  Wash.   51,  70  74,  48  S.  W.  537. 

Pac.  270.  Contra:    Wharton  v.  Leggett,  80 

26  Warner  v.  Warner,   144   Cal.  N.   C.  169. 

615,  78  Pac.  24.  28  Gates  v.  Solomon,  73  Ark.  8, 

27  Estate  of  Armstrong,  80  Cal.  83  S.  W.  348 ;  Estate  of  Arm- 
71,  22  Pac.  79;  Cal.  Code  Civ.  Pro.,  strong,  80  Cal.  71,  73,  22  Pac.  79; 
§§1465,  1474;  Brockaw  v.  Ogle,  Douglas  v.  Marshall,  112  Ga.  423, 
170  111.  115,  48  N.  E.  394;  Ellis  v.  37  S.  E.  722;  Roberson  v.  Tlppie, 
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that  minor  children  of  the  decedent  take  the  sole  benefit 
of  such  a  homestead  if  there  is  no  surviving  spouse.^* 

The  general  rule  is  that  a  homestead  which  passes  to 
the  surviving  spouse  or  minor  children  of  the  decedent  is 
not  subject  to  the  ordinary  debts  of  the  decedent  or 
general  claims  against  liis  estate  f°  but  the  property  is 
usually  liable  for  specific  liens  and  encumbrances  or,  in 
other  words,  it  is  liable  in  the  hands  of  the  surviving 
spouse  or  minor  children  for  the  same  obligations  for 
which  it  was  liable  in  the  hands  of  the  decedent  prior  to 
his  death.^^ 


209  111.  3S,  101  Am.  St.  Rep.  217, 
70  N.  B.  584;  White  v.  White,  41 
Kan.  556,  21  Pac.  604;  Atkins  v. 
Baker,  112  Ky.  877,  66  S.  W.  1023; 
Abbott  V.  Abbott,  97  Mass.  136; 
Phillips  V.  Presson,  172  Mo.  24,  72 
S.  W.  501;  Sloan  v.  Hunter,  65 
S.  C.  235,  43  S.  E.  788. 

The  right  to  the  homestead 
vests  in  the  surviving  spouse  and 
minor  children  only  when  the 
estate  is  insolvent.  —  Zoellner  v. 
Zoellner,  53  Mich.  620,  19  N.-  W. 
556. 

In  Virginia  it  Is  held  that  the 
right  of  a  widow  to  take  the  home- 
stead, as  against  the  heirs  of  her 
deceased  husband,  depends  upon 
the  fact  of  there  being  debts 
against  the  decedent,  but  in  such 
a  case  the  heirs  can  not  defeat 
the  widow's  right  by  paying  the 
debts.  —  Davis  v.  Davis,  101  Va. 
230,  43  S.  E.  358. 

To  the  same  effect,  see  Ex  parte 
Worley,  49  S.  C.  41,  26  S.  B.  949. 

29  Baker  v.  Keith,  72  Ala.  121 ; 
Sparkman  v.  Roberts,  61  Ark.  26, 


31  S.  W.  742;  Bonnell  v.  Smith, 
53  111.  375;  Turner  v.  Turner,  89 
Ky.  583,  13  S.  W.  6;  Dunn  v. 
Stevens,  62  Minn.  380,  64  N.  W. . 
924,  65  N.  W.  346;  Peeler  v.  Peeler, 
68  Miss.  141,  8  So.  392;  Canole  v. 
Hurt,  78  Mo.  649;  Macrae  v.  Mac- 
rae, (Tenn.  Ch.)  57  S.  W.  423. 

In  North  Carolina  the  minor 
children  take  the  homestead  to 
the  exclusion  of  the  widow,  but 
subject  to  her  prior  right  of 
dower. — In  re  Seabolt,  113  Fed. 
766. 

30  Miller  v.  Davis,  69  Ark.  1, 
56  Am.  St.  Rep.  167,  64  S.  W.  97, 
68  S.  W.  23;  Matter  of  Gilmore, 
81  Cal.  240,  22  Pac.  655;  Keyes  % 
Cyrus,  100  Cal.  322,  38  Am.  St. 
Rep.  296,  34  Pac.  .722;  Pile  v.  Mil- 
ler's Admr.,  23  Ky.  L.  Rep.  893, 
64  S.  W.  523 ;  Burroughs  v.  Howell 
County,  180  Mo.  642,  79  S.  W.  682; 
Childers  v.  Henderson,  76  Tex. 
664,  13  S.  W.  481;  White's  Admr. 
V.  White,  63  Vt.  577,  22  Atl.  602. 

31  Browne  v.  Sweet,  127  Cal. 
332,     59     Pac.     774;     Phillips     v. 
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§1423.   The  Same  Subject:  Title  Vests  Without  Order  of  the 
Probate  Court. 

A  homestead  existing  at  the  time  of  the  death  of  the 
husband  or  wife  and  which  thereupon  vests  absolutely  in 
the  survivor,  requires  no  act  of  selection.  Being  the 
property  of  the  survivor,  in  some  jurisdictions  no  formal 
order  of  the  probate  court  assigning  the  homestead  to 
the  survivor  is  necessary^^  unless  the  homestead  be  of 
greater  extent  or  value  than  is  sanctioned  by  law.**  The 
statute,  however,  may  direct  that  the  court  set  aside  such 
a  homestead  to  the  surviving  spouse,  the  direction  being 
mandatory  upon  petition  by  the  survivor  and  a  proper 
sho^^dng,  but  such  proceedings  have  no  effect  upon  the 
actual  title  of  the  survivor.**  The  effect  of  the  order  of 
the  probate  court  setting  apart  the  homestead  to  the  sur- 
viving spouse  is  merely  a  withdrawal  of  the  property 
from  administration.*^ 

James,  115  Ga.  425,  41  S.  E.  663;  141;  Matter  of  Fath,  132  Cal.  609, 

Fudge    V.    Fudge,    23    Kan.    417;  64  Pac.  995;  Otto  v.  Long,  144  Cal. 

Adams  v.  Adams,  183  Mo.  396,  82  144,  77  Pac.  885. 
S.  W.   66;   Ford  v.   Sims,  93  Tex.  35  Saddlemire  v.   Stockton   Sav. 

586,  57  S.  W.  20.  &  L.  Soc,  144  Cal.  650,  654,  655, 

32  Fail-cloth  v.  Carroll,  137  Ala.  79   Pac.   381. 

243,  34  So.  182;  Woodward  v.  Lin-  In  the  regular  course  of  proce- 

coln,  9  Allen  (91  Mass.)  239;  Houf  dure  a  homestead   should   be  set 

V.  Brown,  171  Mo.  207,  71  S.  W.  apart  at  once  upon  the  coming  in 

125;  Carver  v.  Maxwell,  110  Tenn.  of  the  Inventory   showing  its  ex- 

75,  71  S.  W.  752 ;  Powell  v.  Naylor,  istence,  but,  if  not  then  done,  it 

32  Tex.   Civ.  App.   340,  74   S.  W.  may  be   done   at  any  subsequent 

338.  time  during  administration.  When 

33  Ball  V.  Ball,  165  Mo.  312,  6S  thus  set  apart,  it  is  property  with- 
S.  W.  552.  drawn    from    administration    and 

34  Cal.  Code  Civ.  Pro.,  §§  1465,  the  administrator  has  no  further 
1474 ;  Estate  of  Ackerman,  80  Cal.  concern  in  it. — Estate  of  Still,  117 
208,  13  Am.  St.  Rep.  116,  22  Pac.  Cal.  509,  49  Pac.  463. 


2180  COMMENTARIES    ON    THE    LAW    OF    WILLS. 

§  1424.   Effect  of  Testamentary  Disposition  by  Decedent  on 
Right  of  Family  to  Homestead. 

Where  the  statute  provides  that  a  homestead  duly 
selected  and  recorded  during  the  joint  lives  of  a  husband 
and  wife  vests  upon  the  death  of  either  in  the  survivor  or 
the  minor  children,  the  general  rule  is  that  the  right  to 
succeed  to  the  homestead  can  not  be  defeated  by  the  will 
of  the  decedent  disposing  of  the  property  to  others.**  This 
rule,  however,  is  affected  by  the  further  rule  that  a  hus- 
band or  wife  may  make  a  testamentary  disposition  of 
property  in  which  the  other  has  an  interest  if  the  one 
having  such  interest  consent  thereto.*'^  A  testator  may 
by  his  will  devise  the  homestead  to  his  widow,  and 
creditors  can  not  complain.®*  The  testator  may  bequeath 
or  devise  other  property  to  his  widow  in  lieu  of  her  home- 
stead right,  in  which  case  the  widow  is  put  to  her  election 
as  in  other  cases  where  a  testator  devises  property  in 
which  the  statute  gives  his  widow  an  interest.  The  ac- 
ceptance by  the  widow  of  the  provisions  of  the  will  bars 

36  In  re  Marquette,  103  Fed.  777;  S7  Radl  v.  Radl,  72  Minn.  81. 

Matter  of  Firth,  145  Cal.  236,  78  see  §§  253,  254,  623,  624,  as  to 

,Pac.   643;    Hanson  v.   Moore,   104      consent  to  the  will. 
III.  403;  Stewart  v.  Brand,  23  Iowa 
477;  Pratt  v.  Pratt,  161  Mass.  2:76, 
37  N.  B.  435;   Tracy  v.  Tracy,  79 
Minn.   267;    Kleinmann  v.  Giesel-      ^*«   '>''   ^^"^   statutory   rights,    see 


As  to  neither  husband  nor  wife 
being  able  to  deprive  the  other  of 


mann,  114  Mo.  437,  35  Am.  St.  Rep. 


§§  251,   252. 


761,  21  S.  W.  796;  Reed  v.  Talley,  ssRoark  v.  Bach,  116  Ky.  457, 

13   Tex.   Ciy.   App.   286,   35   S.  W.  '^6    S.    W.    340;    Schonbachler    v. 

805;  Meech  v.  Meech's  Estate,  37  Schonbachler,   22   Ky.   L.    314,    57 

Vt.  414.  S.  W.  232;   Kuener  v.  Prohl,  119 

Contra:     Osbum    v.     Sims,     62  Wis.  487,  97  N.  W.  201. 

Miss.    429;     Matter    of    Byres,    7  Compare:     McAndrew    v.    Holl- 

Wash.  291,  34  Pac.  831;  In  re  Mad-  Ingsworth,  72  Ark.  446,  81  S.  W. 

den  (Macldn  v.  Madden),  104  Wis.  610. 
61,  80  N.  W.  100. 
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her  right  to  the  homestead.^^  But  in  the  absence  of  the 
provisions  of  the  will  showing  that  the  testator  intended 
that  the  gift  to  his  wife  should  be  in  lieu  of  the  homestead, 
the  general  rule  is  that  she  will  not  be  put  to  her  elec- 
tion.*" 

The  general  rule  may  be  stated  to  be  that  the  power  of 
testamentary  disposition  is  subordinate  to  the  authority 
conferred  by  statute  on  the  probate  court,  no  homestead 
having  been  declared  during  the  decedent's  lifetime,  to 
appropriate  the  property  of  a  decedent  for  the  support  of 


39  McCormick  v.  McNeel,  53 
Tex.  15;  Matter  of  Little,  22  Utah 
204,  61  Pac.  899;  In  re  Blackmer, 
66  Vt.  46,  28  Atl.  419;  Nelms  v. 
Pabst  Brewing  Ck).,  93  Wis.  140, 
66  N.  W.  244. 

As  to  the  nature  of  cases  calling 
for  election,  and  the  manner  in 
which  the  intent  to  put  the  widow 
to  her  election  must  be  expressed 
in  the  will,  see  §§  818-821. 

As  to  the  doctrine  of  election  as 
applied  to  wills,  see  §§  813-839. 

If  the  devise  of  the  homestead 
to  the  widow  is  upon  condition 
that  she  pay  the  testator's  debts, 
she  can  not,  if  she  elects  to  take 
under  the  will,  take  the  home- 
stead free  from  liability  for  such 
debts.  See  Nichols  v.  Lancaster, 
17  Ky.  L.  777,  32  S.  W.  676. 

But  the  rule  is  otherwise  in 
Wisconsin.  See  Pym  v.  Pym,  118 
Wis.  662,  96  N.  W.  429. 

40  Matter  of  Firth,  145  Cal.  236, 
78  Pac.  643;  Palmer  v.  Palmer,  47 
E^a.  200,  35  So.  983;  Ball  v.  Ball, 
165  Mo.  312,  65  S.  W.  552;  In  re 
Blackmer,  66  Vt.  46,  28  Atl.  419. 


The  rule  under  the  constitution 
of  Michigan  is  that  the  widow, 
there  being  no  children,  may 
claim  the  homestead  even  though 
she  accepts  the  provision  made 
for  her  by  the  will. — Koster  v. 
Gellen,  124  Mich.  149,  82  N.  W. 
823. 

It  has  been  held  that  the  right 
of  the  widow  to  the  homestead  is 
not  defeated  although  she  accepts 
the  provisions  made  for  her  by  the 
will,  although  the  claim  for  the 
homestead  is  in  conflict  with  such 
provisions.  —  Wooten  v.  House, 
(Tenn.  Ch.)  36  S.  W.  932;  Mason 
T.  Jackson,  (Tenn.  Ch.)  57  S.  W. 
217. 

Under  the  Utah  statute,  where 
the  estate  is  solvent,  the  value  of 
the  homestead  set  apart  to  the 
widow  is  deducted  from  her  dis- 
tributive share  unless  the  dece- 
dent in  his  will  has  shown  an 
Intent  that  there  shall  be  no  such 
reduction. — In  re  Little,  2i2  Utah 
204.  61  Pac.  899. 
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Ms  surviving  widow  and  minor  children,  and  of  setting 
apart  the  homestead  for  their  use.*^  Such  a  statutory 
provision  is  a  limitation  upon  the  power  of  testamentary 
disposition.*^  Thus  the  court  may  allot  as  a  homestead 
property  specifically  devised.'**  But  under  a  statute  pro- 
viding for  an  allowance  for  the  support  of  the  decedent's 
widow  which  directs  that  nothing  in  the  provisions  of  the 
act  authorizing  such  allowance  "shall  be  permitted  to 
conflict  with  the  provisions  of  any  last  will,"  if  the  will 
of  the  testator  disposes  of  his  whole  estate  and  contains 
the  direction  that  all  his  debts  shall  be  paid,  thus  leaving 
nothing  undisposed  of  out  of  which  such  allowance  might 
be  made  except  by  defeating  the  express  provisions  of  the 
will,  the  right  to  such  allowance  is  lost,  the  word  "con- 
flict" being  construed  to  mean  that  the  will  shall  be 
supreme  where  the  complete  execution  of  its  provisions 
does  not  admit,  expressly  or  impliedly,  the  making  of 
such  an  allowance.** 

§  1425.  Jlight  of  Surviving  Spouse  or  Minor  Children  to  Have 
Homestead  Set  Apart,  if  None  Had  Been  Selected 
Prior  to  Death. 

The  statutes  of  many  jurisdictions  provide  that,  if 
during  the  life  of  a  decedent  no  homestead  has  been  duly 
selected  and  recorded  so  that  upon  the  decedent's  death 
it  passes  to  the  surviving  spouse  or  minor  children,  the 
probate  court  having  jurisdiction  of  the  decedent's  estate 

41  Sulzberger  v.  Sulzberger,  50  43  In  re  Davis,  69  Cal.  458,  10 
Cal.  385;  Estate  of  Lahiff,  86  Cal.  Pac.  671;  Estate  of  Huelsman,  127 
151,    24   Pac.    850;    In    re   James'      Cal.  275,  59  Pac.  776. 

Estate,  38  S.  D.  107,  160  N.  W.  525.  44  Carey  v.  Monroe,  54  N.  J.  Eq. 

42  Estate  of  Walkerley,  108  Cal.      632,  35  Atl.  456. 
627,   655,  49  Am.  St   Rep.  97,  4l 

Pac.  772. 
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is  directed,  upon  proper  application,  to  select  and  set 
aside  to  the  surviving  spouse  or  minor  children  a  home- 
stead carved  out  of  the  real  property  of  the  estate.*^  In 
California,  where  the  rule  of  community  property  pre- 
vails, the  court  is  required  to  select  the  homestead  from 
the  community  property,  if  any  there  be ;  if  there  be  no 
commmiity  property,  then  it  may  be  selected  from  the 
separate  property  of  the  decedent.*"  The  requirement 
that  the  homestead  be  selected  out  of  community  property 
prevails  irrespective  of  the  fact  that  the  widow  is  entitled 
by  law  to  one-half  of  such  property,  the  right  of  the  pro- 
bate court  to  carve  a  homestead  out  of  the  estate  being  in 
the  nature  of  a  charge  upon  the  estate  as  much  as  is  the 
payment  of  debts.*'' 

The  right  of  a  widow  to  have  a  homestead  set  aside  to 
her  is  an  independent  right,  in  no  wise  depending,  upon 
the  fact  that  she  has  or  has  not  separate  property  of  her 
own.*^  The  power  and  duty  of  the  court  to  allot  a  home- 
stead to  the  surviving  spouse  or  minor  children  is 
paramount  to  the  decedent's  right  of  testamentary  dis- 
position.**   The  right  of  inheritance,  the  power  of  testa- 

45  Smith    V.    Slirieves,    13    Nev.  tected  against, creditors  and  heirs. 

303,  308;  Horn  v.  Tufts,  39  N.  H.  —In  re  Syndergaard's  Estate  (Sny- 

478,   485;    Harrison   v.   Oberthier,  dergaard  v.  Marx),  31  Utah  490, 

40  Tex.  385;   Howe  v.  Adams,  28  88  Pac.  616. 

Vt.  541,  544.  46Cal.    Code   Civ.   Pro.,    §1465; 

The  wife  and  minor  children  of  Lord  v.  Lord,  65  Cal.   84,  3   Pac. 

a   decedent   are   entitled   to  have  96;  Welnreich  v.  Hensley,  121  Cal. 

set  apart  to  them,  as  their  abso-  647,  54  Pac.  254. 

lute  property,  a  homestead  and  all  47  Estate  of  Still,  117  Cal.   509, 

the   exempt  personal  property  of  512,  49  Pac.  463. 

the  estate.    The  statute  is  manda-  48  Estate  of  Firth,  145  Cal.  236, 

tory   and  was   evidently  intended  78  Pac.  643. 

to  secure  and  preserve  the  home  49  Estate  of  LahifC,  86  Cal.  151, 

for    the    benefit    of    the    family,  24  Pac.  850;   Estate  of  Huelsman, 

where  they  may  live  and  be  pro-  127  Cal.  275,  59  Pac.  776. 
ni  Com.  on  Wills— 23 
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mentary  disposition,  and  the  nature  and  mode  of  proceed- 
ings for  administration  are  within  the  exclusive  control 
of  the  legislature.  Heirs  at  law  or  devisees  are  not 
deprived  of  property  without  due  process  of  law  merely 
because  the  same  statutory  law  which  provides  that  they 
may  take  property  by  bequest,  devise,  or  under  the  rules 
of  succession  likewise  provides  that  as  against  them  a 
homestead  may  be  set  apart  out  of  the  real  property  of 
the  decedent  to  the  surviving  spouse  or  minor  children.^" 
The  court  is  not  bound  by  the  wishes  of  the  applicant  as 
to  the  particular  parcel  of  realty  which  shall  be  set  aside 
as  a  homestead,  but  it  is  a  matter  within  its  discretion.®^ 

§1426.   The  Same  Subject:  Term  "Family"  Defined:  Loss  of 
Right  by  Separation  or  Remarriage. 

The  term  "family"  is  often  used.  Generally  this  refers 
to  two  or  more  persons  living  under  the  same  roof  as 

The  power  and  duty  of  the  pro-  Kingsley  v.,  Kingsley,  39  Cal.  665. 

bate  court  to  set  apart  a  homo-  Property  held  by  the  decedent 

stead  to  the  widow  or  minor  chil-  as  a  tenant  in  common  or  in  joint 

dren  is   not  limited   by   the   fact  tenancy  is  not  subject  to  be  set 

that  the  decedent  left  a  will  by  ^side  as  a  probate  homestead.— 

which   he   disposed   of   the    prop-  Cameto  v.  Dupuy,  47  Cal.  49;  Es- 

erty  sought  to  be  so  set  apart.—  t^te  of  Carriger,  107  Cal.  618,  40 

Estate  of  Davis,   69   Cal.   458,   10  Pac.  1032. 

Pac.  671.  •*-  probate  homestead  can  not  be 

50  Otto  V.  Long,  144  Cal.  144,  77  selected  in  tracts  of  land  widely 

Pac    885  separated.    If  separate  parcels  are 

so  selected,  they  must  at  least  be 


It  is  not  taking  property  with- 
out due  process  of  law. — Estate  of 
Bump,  152  Cal.  274,  92  Pac.  643. 


so  near  together  that  they  could 
be  occupied  and  used  for  the  pur- 
pose of  a  homestead;  and  in  this 
61  Estate    of    Schmidt,    94    Cal.      respect  there  is  no  difference  be- 
334,  29  Pac.  714.  tween   a  homestead   set  apart  by 

Partnership  property  can  not  be  the  probate  court  and  one  selected 
set  apart  by  the  probate  court  as  under  the  homestead  law.— Estate 
a  homestead  to  the  widow  of  a  of  Armstrong,  80  Cal.  71,  22 
deceased   member   of   the   firm. —      Pac.  79. 
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kinured  and  dependents  and  under  one  head,  but  the  word 
as  used  in  statutes  regarding  setting  apart  of  a  home- 
stead is  not  so  restricted  in  its  meaning  as  to  exclude  the 
only  surviving  member  of  the  family  of  the  decedent.  ^^ 

The  term  "family"  is  synonymous  with  surviving  wife 
and  children.^*  But  as  to  the  right  to  have  a  homestead 
carved  out  of  the  estate  and  set  apart  to  her  use  and  for 
her  benefit,  a  surviving  wife  may  lose  her  status  as  the 
widow  or  as  of  the  family  of  her  deceased  husband  by 
reason  of  having  lived  separate  and  apart  from  him  for 
some  years  prior  and  up  to  the  time  of  his  death. ^*  And 
the  right  of  the  widow  to  have  a  homestead  set  aside  to 
her  terminates  when  she  loses  her  status  as  the  widow  of 
the  decedent  by  reason  of  her  remarriage.^^ 

§1427.    The  Same  Subject:  Manner  of  Selection  of  Probate 
Homestead. 

The  general  homestead  laws  provide,  as  a  rule,  for  the 
manner  in  which  a  homestead  may  be  declared.    This  is 

52  Estate  of  Lamb,  95  CaJ.  397,  As  to  effect  of  divorce  or  remar- 
407,  30  Pac.  568.                                      riage  on  the  widow's  right  to  an 

53  Phelan  v.  Smith,  100  Cal.  158,      allowance,  see  §  1434. 

170,  34  Paic.  667.  As  to  effect  of  death  of  widow, 

54  Wickersham  v.  Comerford,  96      see  §  1435. 

Cal.  433,  439,  31  Pac.  358.  As  to  the  effect  of  desertion  or 

The  widow  of  a  decedent  who  misconduct  on  the  part  of  the  wife 

at  the  time  of  his  death  and  for  regarding  the  widow's  allowance, 

some  time  prior  thereto  had  been  see  §§  1436,  1437. 

separate  and  apart  from  him  and  55  Estate  of  Boland,  43  Cal.  640, 

not  entitled  to  support  from  him,  642.    See,  also.  Estate  of  Harring- 

is  not  a  member  of  the  decedent's  ton    (Harrington   v.    Union   Trust 

family  within  the  meaning  of  sec-  Co.),  140  Cal.  244,  248,  98  Am.  St. 

tion  1469.— Estate  of  Bose,  158  Cal.  Rep.  51,  73  Pac.  1000,  where  the 

428,  111  Pac.  258.  wife  contracted  a  second  marriage 

As  to  the  effect  of  antenuptial  because  of  her  husband  disappear- 

and  other  agreements,  see  §  1433.  ance  for  the  start;utory  period. 
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with  reference  to  a  declaration  of  homestead  by  a  hus- 
band or  wife  during  their  joint  lives  and  for  their  joint 
benefit.  The  statutes  authorizing  the  probate  court  to 
set  apart  a  homestead  for  the  surviving  spouse  or  minor 
children,  no  homestead  having  been  declared  prior  to  the 
death  of  the  decedent,  often  fail  to  point  out  the  manner 
in  which  such  homestead  shall  be  selected.  The  procedure, 
in  the  absence  of  a  specific  direction  in  the  statute,  is  the 
same  as  that  iby  which  the  dower  of  a  widow  is  selected 
and  set  apart.^®  And  in  the  absence  of  statutory  direc- 
tion, the  court  may  adopt  any  suitable  method  of  pro- 
cedure conformable  with  the  spirit  of  the  statutes  dealing 
with  homesteads.®'^  In  proceedings  to  set  apart  a  probate 
'homestead  to  the  widow  and  children,  title  may  be  exam- 
ined, but  can  not  be  tried.  The  question  of  title  can  only 
be  determined  in  some  appropriate  action  brought  for 
that  purpose.  The  validity  of  adverse  title  claimed  by 
contestants  in  the  property  sought  to  be  set  apart  as  a 
homestead  is  not  a  proper" question  to  be  litigated  in  such 
a  proceeding.^* 

Where  the  statute  provides  for  an  absolute  homestead 
exemption  in  real  property  for  the  benefit  of  the  widow 
and  minor  children,  no  selection  is  necessary  where  the 
area  and  value  of  the  real  property  of  the  estate  does  not 
exceed  the  limit  or  value  allowed  by  law,  and  is  in  one 
piece  and  not  a  part  or  parcel  of  a  larger  tract.^*    The 

56  Woodward  v.  Lincoln,  9  Allen  29  Pao.  487;  Dickey  v.  Gibson,  121 
(91    Mass.)    239,    241;    Norris    v.      Cal.  276,  53  Pac.  704. 

Moulton,  34  N.   H.   392;    Rhea  v.  The  probate  court  will  not  pass 

Meredith,  6  Lea   (74  Tenn.)    605,  upon    the   validity    of    mortgages 

608.  upon    the    homestead    property. — 

57  Phelan  v.  Smith,  100  Cal.  158,  Chalmers  v.  Stockton  B.  &  L.  Soc., 
169,  34  Pac.  667.  64  Cal.  77,  28  Pac.  59. 

68  Estate  of  Groomes,  94  Cal.  69,         69  Pollak    v.    McNeil,    100    Ala. 
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title  thereto  does  not  vest  in  the  personal  representative 
of  the  estate.*" 

§1428.   The  Same  Subject:  Value  of  Probate  Homestead. 

Where  the  statute  directing  the  probate  court  to  set 
aside  a  homestead  to  the  surviving  spouse  or  minor  chil- 
dren of  the  decedent,  no  homestead  having  been  selected 
during  the  decedent's  life,  and  the  statute  does  not  limit 
the  value  of  the  homestead  to  a  fixed  amount,  the  court 
may  designate  such  property  as  it  deems  just  and  proper, 
whatever  may  be  its  value,  but  its  decision  should  be  in 
accord  with  the  circumstances  and  condition  of  the  es- 
tate.®^ The  court  must  take  into  consideration  the  rights 
of  creditors  and,  if  the  general  homestead  law  limits  the 
value  of  a  homestead  to  a  specified  amount  which  a  debtor 
may  claim  as  against  the  demands  of  his  creditors,  the 
exercise  of  judicial  discretion  should  limit  the  probate 
homestead  to  such  amount  if  the  allotment  of  a  greater 
value  would  defeat  the  just  claims  of  creditors.  But 
while  the  rights  of  creditors  can  not  be  disregarded,  they 
are  subordinate  to  the  right  of  the  family  to  a  home  and 
dependent'  upon  the  possibility  of  segregating  a  limited 
homestead  from  the  balance  of  the  estate.*^  If  in  order 
to  set  apart  the  homestead  it  is  necessary  to  take  the 
entire  estate  of  the  decedent,  the  rights  of  creditors  must 

203,  13  So.  937;  Jackson  v.  Wilson,  62  Estate  of  Adams,  128  Cal.  380, 

117  Ala.  432,  23  So.  521.  57  Pac.  569,  60  Pac.  965. 

The  insolvency  of  the  estate 
does  not  prevent  the  court  from 
setting  aside  a  homestead  to  the 
61  Estate  of  Schmidt,  94  Cal.  ^.^^^  ^^^  ^^^^^^  children  where 
334,  29  Pac.  714;  Estate  of  Adams,  the  statute  contains  no  limitation 
128  Cal.  380,  57  Pac.  569;  Estate  to  the  contrary.— Estate  of  Adams, 
of  Levy,  141  Cal.  646,  99  Am.  St.  128  Cal.  380,  57  Pac.  569,  60  Pac. 
Rep.  92,  75  Pac.  301.  965. 


60  Jackson  v.   Wilson,   117  Ala. 
432,  23  So.  521. 
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yield.**    Heirs,  devisees  and  legatees  occupy  no  more  ad- 
vantageous position  than  do  creditors.®* 

The  situation  of  the  property  of  the  deceased  may  be 
such  that  a  homestead  of  limited  value  can  not  be  divided 
from  the  remainder  of  the  estate.  Although  creditors 
have  rights  which  should  be  considered,  the  family  is  first 
entitled  to  a  home  if  there  be  property  which  is  capable 
of  being  set  aside  as  such.  Where  the  only  premises  suit- 
able for  homestead  purposes  are  indivisible  and  no  home- 
stead can  be  given  to  the  family  unless  the  whole  of  such 
premises  be  set  aside,  though  the  value  of  the  property 
be  far  in  excess  of  the  amount  prescribed  under  the 
general  homestead  law  and  be  equal  in  value  to  nearly 
one-half  of  the  estate,  such  facts  do  not  prohibit  the  pro- 
bate court  from  setting  the  same  aside  as  a  homestead  in 
the  absence  of  a  statutory  limitation.®^  The  value  of  the 
homestead  and  the  fact  that  the  property  is  indivisible 
should  be  set  forth  in  the  order  of  the  probate  court.®® 
But  in  some  jurisdictions  the  foregoing  rule  does  not 
prevail  since  it  would  have  the  effect  of  enlarging  the 
homestead  rights  of  widow  and  children  by  reason  of  the 
death  of  the  husband.®'' 

63  Keyes  v.  Cyrus,  100  Cal.  322,      tent   allowed   by    the    statute,   in 
38  Am.  St.  Rep.  296,  34  Pac.  722.      property  owned  and  occupied  by 

64  Sulzberger  v.   Sulzberger,   50      ^^^  decedent  at  tbe  Ume  of  Ms 

Cal.  385;   Estate  of  Davis,  69  Cal.      ^^^^^.  ^  ^  ^^^^^  ^'>'^^'  although 

the  homestead  exceeds  in  value 
the  statutory  limit  of  homestead 
exemption. — Calmer  v.  Calmer,  15 

65  Estate  of  Levy,  141  Cal.  646,      n.  D.  120,  106  N  W   684 

99  Am.  St.  Rep.  92,  75  Pac.  301.  e6  Calmer  v.   Calmer,   15   N.   D. 

The  surviving  widow  or  minor  120,  106  N.  W.  684. 

children    of    a    decedent    are    en-  67  Lloyd  v.  Lloyd,  34  Wash.  84 

titled  to  a  homestead  to  the  ex-  74  Pac.  1061. 


458,  10  Pac.  671;  Estate  of  Lahiff, 
86  Cal.  151,  24  Pac.  850. 
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§  1429.   Allowance  for  Support  of  Family  Pending  Settlement 
of  Estate :  Insolvency  of  Estate  no  Bar. 

The  statutes  of  most  jurisdictions  provide  that  the 
widow  and  minor  children  of  a  decedent,  until  after 
administration  is  granted  and  an  inventory  of  the  estate 
is  returned,  are  entitled  to  remain  in  the  possession  of 
the  dwelling  house  of  the  decedent  and  to  receive  from 
the  probate  court  a  suitable  allowance  for  maintenance 
and  support.  The  right  of  the  widow  and  minor  children 
to  a  family  allowance  is  statutory,  but  is  strongly  favored. 
The  right  to  this  allowance  exists  even  before  letters  of 
administration  are  granted.  After  letters  have  been 
issued  and  if  the  estate  is  solvent,  the  family  allowance 
should  be  continued  during  the  settlement  of  the  estate.*^ 
But  the  right  to  the  allowance  does  not  depend  upon  the 
solvency  or  insolvency  of  the  estate,  although  if  the  estate 
is  insolvent  the  allowance  is  often  limited  to  the  period  of 
one  year.  Even  in  such  a  case  the  court  has  no  discretion 
to  restrict  the  allowance  to  a  shorter  period  unless  admin- 
istration is  concluded  within  the  year.*''*  The  insolvency 
of  the  estate  does  not  bar  the  payment  of  the  allowance 
to  the  widow  or  family,'^"  the  general  rule  being  that  the 
right  does  not  depend  either  upon  the  decedent's  testacy 
or  intestacy,  solvency  or  insolvency.''^ 

68  Estate  of  Welch,  106  Cal.  427,      Miss.  428;  Glenn  v.  Gunn,  88  Mo. 
432,  39  Pac.  805.  App.  442;   In  re  Leavitt's  Estate, 

69  Estate  of  Treat,  162  Cal.-250,      85  Neb.  521,  124  N.  W.  114. 

121  Pac.  1003;  Cal.  Code  Civ.  Pro.,  As  to  tlie  rule  in  England  and 

§  1466.  in  Canada,  see  Re  Twigg's  Estate, 

70  Tetzloff  V.  May,  172  Iowa  617,  Twigg  v.  Black  (1892),  1  Ch.  579; 
154  N.  W.  905.  In  re  Harrison,  2  Ont.  Law  Rep. 

71  Graves  v.  Graves,  10  B.  Mon.  217. 
(49  Ky.)  31;  Turner  v.  Turner,  30 
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§  1430.    Nature  of  the  Family  Allowance. 

Where  the  decedent  leaves  a  widow  but  no  minor  chil- 
dren, property  set  apart  by  the  probate  court  for  the  use 
of  the  widow  becomes  her  absolute  property  and  forms 
no  part  of  the  assets  of  the  estate  for  distribution.^^  It 
is  no  part  of  her  dower  right,  and  title  passes  absolutely 
and  not  merely  for  life.''®  The  provision  of  the  statute 
providing  for  an  allowance  to  the  widow  is  in  addition  to 
and  not  in  lieu  of  her  right  of  dower,''*  and  likewise  a 
provision  in  favor  of  the  husband  is  not  in  lieu  of  his 
right  by  curtesy.''^ 

If  land  be  set  apart  for  the  support  of  the  widow,  the 
power  to  sell  the  same  and  apply  the  proceeds  for  such 
support  is  necessarily  implied  although  there  be  no  ex- 
press provision  of  law  to  that  effect.  If  the  mdow,  with 
the  approval  of  the  probate  court,  sells  land  so  set  apart 
and  uses  the  proceeds,  thereof  for  the  support  of  herself 
and  the  heirs  at  law,  the  latter  can  not  recover  the  land 
merely  .because  no  express  power  is  given  to  the  court  of 
probate  to  order  the  sale  or  because  the  approval  of  the 
sale  was  irregular.''®  And  the  power  of  sale  necessarily 
implies  the  right  to  mortgage.''^  The  title  to  real  estate 
so  set  apart  for  the  support  of  the  widow  vests  in  her, 

72  Fore  V.  Fore's  Estate,  2N.  D.  142,  173  S.  W.  851;  HoughteliHg 
260,  50  N.  W.  712:-  V.  Stockbridge,  136  Mich.  544,  99 

A   creditor   of   the    widow    can  N.  W.  759;  In  re  Leavitt's  Estate, 

not  attach  assets  of  the  estate  in  85  Neb.  521,  124  N.  W.  114. 

the    hands    of    the    administrator  75  Nelson  v.  Troll,  173  Mo.  App. 

which  have  been  allowed  for  the  51,  156  S.  W.  16. 

widow's    support. — Barnum    v.  Compare:    Hamilton's  Admr.  v. 

Boughton,    55   Conn.   117,   10   Atl.  Riney,    140    Ky.    476,    131    S.   W. 

514.  287. 

73  Martin  v.  Jones,  155  Mo.  App.  76  Tabb  v.  Collier,  68  Ga.  641. 
490,  134  S.  W.  1097.  77  Allen  v.  Lindsey,  113  Ga.  521, 

74  Jameson  v.  Jameson,  117  Ark.  38  S.  E.  975. 
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and  the  property  becomes  subject  to  levy  and  sale  for  the 
payment  of  her  individual  debtsJ* 

An  executor  or  administrator  will  not  be  permitted  to 
make  an  agreement  or  arrangement  with  the  widow  or 
any  one  else  interested  in  the  fund  growing  out  of  a 
family  allowance  for  its  application  to  the  payment  or 
satisfaction  of  his  personal  obligations.  Such  an  arrange- 
ment would  be  subversive  to  the  policy  of  the  law  and 
void.  Even  the  consent  of  the  widow  wauld  not  make  the 
arrangement  valid.  The  allowance  is  as  much  for  the 
benefit  of  the  children  as  for  the  widow  and  therefore  can 
not  be  affected  by  any  agreement  between  the  widow  and 
administrator  which  would  deprive  the  children  of  its 
benefit  or  divert  it  to  any  other  use  than  that  specified  in 
the  law.'^' 

§  1431.   Riglit  to  Family  Allowance  Preferred  to  All  Claims 
Against  the  Estate. 

The  allowance  provided  by  statute  to  be  made  for  the 
support  and  maintenance  of  the  widow  or  minor  children 
of  the  decedent  is  not  in  the  nature  of  an  absolute  interest 
in  the  property  of  the  estate,  but  is  rather  a  preferred 
charge  or  claim  against  the  estate.  It  is  in  effect  a  part 
of  the  cost  of  administration.*"  It  is  a  first  charge  against 
the  estate,  the  purpose  being  to  provide  for  the  comfort 
and  maintenance  of  the  widow  and  children  during  ad- 

78  Lowe  V.  Webb,  85  Ga.  731,  11  homestead    to   which   the    widow 

S.   E.   845;    Swain  v.   Stewart,   98  succeeds   upon  the   death   of   her 

Ga.  366,  25  S.  E.  831.  husband,^  see  §  1422. 

The  property  would  not  be  sub-  79  Moore  v.  Moore,  60  Cal.  526. 

ject  to   the  widow's   debts   if  set  so  Wilson  v.  Wilson,  55  Colo.  70, 

aside  to  her  as  property  exempt  132  Pac.  67;  In  re  James'  Estate, 

from  execution,  see  §  1419.  38  S.  D.  107,  160  N.  W.  52.5. 

As   to  liability   for  debts   of  a 
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ministration.*^    The  title  of  the  widow  to  the  allowance  * 
given  her  is  not  taken  by  succession  from  the  deceased 
husband,  but  is  acquired  adversely  to  the  administrator, 
the  right  being  conferred  by  statute.** 

The  allowance  made  to  the  widow  or  family  for  her  or 
its  support  and  maintenance  is  free  from  all  debts  and 
liabilities  of  the  husband.**  It  takes  precedence  over  any 
attachment  in  a  suit  against  the  husband  levied  in  his  life- 
time and  undetermined  at  his  death.**  It  is  superior  to  a 
judgment  entered  against  the  husband  during  his  life- 
time.** It  is,  however,  as  a  general  rule,  subordinate  to 
liens  for  taxes.*® 

The  right  of  the  widow  or  family  to  an  allowance  for 
maintenance  and  support  is  preferred  over  all  other 
claims  against  the  estate.*''  It  is  held  that  the  widow's 
right  is  prior  even  to  the  costs  and  charges  of  adminis- 
tration.**   It  takes  precedence  over  all  claims  of  legatees 

81  Deeble  v.  Alerton,  58  Colo,  sale  to  secure  a  note  given  as  col- 
166,  143  Pac.  1096.  lateral    security   for    an   advance- 

Tlie  right  of  the  widow  to  an  ment  for  farm  supplies. — Moore  v. 

allowance    is    prior    to    all    other  Ramsey,  144  Ga.  118,  86  S.  E.  219. 
claims. — Livingston  v.  Langley,  79  The   widow's  allowance   of  one 

Ga.  169, '3  S.  B.  909.  year's  supply  of  provisions  is  su- 

82  Crenshaw  v.  Moore,  124  Tenn.  perior  to  the  lien  of  a  mortgage, 
528,  Ann.  Cas.  1913A,  165,  34  it  being  said  that  where  the  es- 
L.  R.  A.  (N.  S.)  1161,  137  S.  W.  tate  is  insolvent,  art.  3420,  Ver- 
924;  Shannon's  Code,  §§  4020,  4021.  non's   Sayles'   Annot.   Civ.    Stats., 

83  Lowe  v.  Lowe,  163  Mo.  App.  does  not  apply. — ^Newnon  v.  Hede- 
209,  146  S.  W.  100.  man  (Tex.  Civ.  App.),  184  S.  W. 

84  Tetzloff  V.  May,  151  Iowa  441,  298. 

445,    Ann.    Cas.    1913A,    341,   131  86  Meyer  v.  Meyer,  25  S.  D.  596, 

N.  W.  647,  172  Iowa  617,  154  N.  W.  127  N.  W.  595. 

905.  87  Aiken   v.    Davidson,    146    Ga. 

85  First  National  Bank  v.  Don-  252,  91  S.  E.  34;  Tetzloft  v.  May, 
aid,  112  Miss.  681,  73  So.  723.  172  Iowa  617,  154  N.  W.  905. 

The  light  to  the  allowance  has  88  Denton  v.   Tyson,   118  N.   C. 

been  held  subordinate  to  a  bill  of      542,  24  S.  B.  116. 
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or  distributees  as  well  as  of  all  other  claims  against  the 
estate  ;*^  and  in  the  absence  of  a  statute  to  the  contrary®" 
is  held  to  be  preferred  over  funeral  charges  and  the 
expenses  of  the  last  illness  of  the  decedent.*^ 

§  1432.    Legacy  Given  in  Lieu  of  Allowance :  Doctrine  of  Elec- 
tion. 

A  widow  for  whom  no  provision  is  made  in  the  will  of 
her  husband  can  not  be  deprived  of  her  statutory  right 
to  an  allowance  out  of  his  estate  for  her  support  and 
maintenance  because  in  his  will  he  disposed  of  all  of  his 
property  to  others.®^  Where  neither  in  express  terms 
nor  by  implication  does  it  appear  in  the  will  of  the  hus- 
band that  a  legacy  to  the  wife  is  given  in  lieu  of  her 
statutory  allowance,  an  allowance  made  her  can  not  be 
charged  up  against  the  legacy.^^  Where  the  will  provides 
that  the  provisions  therein  made  in  favor  of  the  testator 's 
wife  are  in  lieu  of  dower  and  "all  other  claims  on  the 
estate,"  it  is  held  that  the  right  of  the  widow  to  the 

"It  Is  a  charge  above  and  be-  9i  Aiken   v:    Davidson,    146    Ga. 

yond   and   Independent  of  admin-  252,  91  S.  E.  34. 

Istration    and    Its    expenses,    and  92  Ward  v.  Wolf,  56  Iowa  465,  9 

stands    before   all   debts,   and   all  N.  W.  348;  In  re  Feet's  Estate,  79 

•other  expenses  of  administration.''  Iowa  185,  44  N.  W.  354;   Crow  v. 

—Whitehead  v.   McBride,   73   Ga.  Hubard,   62   Md.   560;    In  re  Pull- 

741,  742.  ing's  Estate,  93  Mich.  274,  52  N.  W. 

A  widow  is  entitled  to  her  statu-  1116;  Woolley  v.  Sullivan,  92  Tex. 

tory  allowance  before  payment  of  28,  45   S.  W.  377,  46   S.  W.   629; 

the  expenses  of  litigation  by  the  Baker  v.   Baker,   57  Wis.  382,   15 

administrator  In   an   unsuccessful  N.  W.  425. 

attempt   to    defeat  her  right— In  93  Estate  of  Lux,  114  Cal.  89,  45 

re   Ulrici's   Estate,   177   Mo.   App.  Pac.   1028;    Meech  v.   Weston,   33 

584,  160  S.  W.  812.  Vt.  561. 

89  Meyer  v.  Meyer,  25  S.  D.  596,  Compare:  Zunkel  v.  Colson,  109 
127  N.  W.  595.  Iowa  695,  81  N.  W.  175;    Claudel 

90  Meyer  v.  Meyer,  25  S.  D.  596,  v.  Palao,  28  La.  Ann.  872;  Brown 
127  N.  W.  595.  V.  Hodgdon,  31  Me.  65. 
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statutory  allowance  is  not  barred  because  she  elects  to 
take  under  the  will.**  The  general  rule  is  that  a  widow 
is  not  required  to  elect  as  between  the  provisions  made 
for  her  in  her  husband's  will  and  her  statutory  right  to 
an  allowance  for  support  unless  the  will  so  directs,*^  but 
such  a  direction  may  be  inferred  if  the  intent  of  the  testa- 
tor would  otherwise  be  defeated.** 

§  1433.   Effect  of  Antenuptial  and  Other  Agreements. 

Although  a  wife  may  by  an  antenuptial  agreement 
release  or  waive  her  future  right  to  an  allowance  for  her 
maintenance  and  support  out  of  the  estate  of  her  husband 
after  his  death,  yet  the  court  will  consider  the  circum- 
stances under  which  the  agreement  was  drawn ;  and  if  the 
purpose  of  the  agreement  was  merely  to  settle  rights  by 
curtesy  or  of  dower  or  interests  in  community  property, 
and  the  agreement  was  not  made  in  contemplation  of  a 
subsequent  application  by  the  widow  after  her  husband 's 

94  Collier  v.  Collier's  Exrs.,  3  As  to  the  doctrine  of  election 
Ohio  St.  369.                                           as  applied  to  wills,  see  §§  813-839. 

See,   also,   Peeble's   Estate,   157  It  is  a  well  settled  rule  that  no 

Pa.  St.  605,  27  Pac.  792.  one  can  claim  both  under  a  will 

95  Matter  of  Lufkin,  131  Cal.  and  against  it.  Where  a  husband 
291,  63  Pac.  469 ;  Cowdrey  v.  Hitch-  in  his  will  has  specifically  pro- 
cock,  103  111.  263;  Langley  v.  May-  vided  for  his  widow  and  she  elects 
hew,  107  Ind.  198,  6  N.  E.  317,  8  to  take  under  the  will,  such  elec- 
N.  E.  157;  Shipman  v.  Keyes,  127  tion  is  a  confirmation  of  the  testa- 
Ind.  353,  26  N.  E.  896;  Hasenrit-  mentary  disposition  and  a  waiver 
ter  V.  Hasenritter,  77  Mo.  162.  by  her  of  her  rights  under  the  law. 

96  Shafer  v.  Shafer,  129  Ind.  394,  It  constitutes  a  waiver  of  the 
28  N.  E.  867;  McDonald  v.  Moak,  claim  for  five  hundred  dollars  pro- 
24  Ind.  App.  528,  57  N.  B.  159.  vided  for  by  statute  to  be  allowed 

As  to  the  nature  of  cases  call-  surviving  widows   out  of   the   es- 

ing   for   election,    and    as   to   the  tates  of  their  deceased  husbands, 

manner  in  which  the  Intent  to  put  — Boord  v.  Boord,  163  Ind.  307,  71 

the  widow  to  her  election  must  be  N.  E.  891. 
expressed,  see  §§  818-821. 
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death  for  an  allowance  for  temporary  support  out  of  his 
estate,  the  agreement,  unless  it  specially  so  provides,  will 
not  be  held  to  be  a  waiver  of  the  right  of  the  widow  to 
such  allowance.®'^ 

An  antenuptial  agreement  between  a  husband  and  wife 
under  which  the  wife  accepts  a  specific  sum  of  money  iu 
lieu  of  her  share  of  her  husband 's  estate,  will  not  deprive 
her  of  the  statutory  allowance  for  her  support  during  the 
course  of  administration.®^  The  widow's  right  to  an 
allowance  for  support  is  a  claim  against  the  estate  and  is 
no  more  waived  by  an  antenuptial  agreement  than  any 
other  just  claims  against  the  estate  would  be  waived.^® 
Where  a  separation  agreement  between  a  husband  and 
wife  provides  that  neither  shall  have  nor  claim  any  part 
of  the  estate  of  the  other,  but  contains  no  plain  provision 
that  the  wife  waive  the  right  to  her  widow 's  allowance  in 
case  of  her  husband 's  death,  there  is  no  waiver  and  the 
separation  agreement  is  no  bar  to  the  allowance.^ 

In  Pennsylvania  it  is  held  that  if  a  husband  and  wife 
enter  into  a  written  agreement  of  separation  under  which, 
for  a  valid  consideration,  each  releases  all  rights  which 
he  or  she  might  have  in  the  estate  of  the  other,  and  thence- 
forth live  separate  and  apart  until  the  death  of  the  hus- 
band, the  widow  is  not  entitled  to  the  three  hundred 
dollars  allowance  provided  for  by  the  statute.^  Other 
authorities  also  favor  the  rule  that  if  a  husband  and  wife 
separate  by  mutual  consent  and  continue  to  live  separate 

97  Estate  of  Whitney,  171  Cal.  i  Deeble  v.  Alerton,  58  Colo.  166, 
750,  154  Pac.  855.  143  Pac.  1096. 

98  Baker's  Appeal,  56  C!onn.  586;  2  Appeal  of  Spier,  26  Pa.  St.  233; 
Estate  of  Peet,  79  Iowa  185,  44  Appeal  of  Piatt,  80  Pa.  St.  501; 
N.  W.  354.  Appeal  of  Speidel,  107  Pa.  St.  18. 

99  Wilson  V.  Wilson,  55  Colo.  70, 
132  Pac.  67. 


2196 


COMMENTARIES    ON    THE    LAW    OF    WILLS. 


and  apart  until  the  time  of  his  death,  such  separation  is 
a  bar  to  the  widow's  right  to,  an  allowance.*  And  all 
authorities  agree  that  a  wife  may,  for  a  valid  considera- 
tion and  by  express  provisions  in  an  antenuptial  agree- 
ment or  a  separation  agreement  entered  into  between 
herself  and  her  husband,  or  by  consenting  to  the  provi- 
sions of  her  husband's  will,  waive  her  statutory  rights.* 

§  1434.   Effect  of  Divorce  or  Remarriage. 

A  woman  who  is  divorced  from  her  husband  prior  to 
his  death  is  not  his  widow  and  is  not  entitled  to  a  widow's 
allowance  out  of  his  estate  after  his  death.  This  has 
been  held  ts  apply  even  to  a  divorce  mensa  et  thoro.^  But 
a  decree  of  divorce  entered  nisi  does  not  dissolve  the 


3  Linton  v.  Crosby,  56  Iowa  386, 
41  Am.  Rep.  107,  9  N.  W.  311; 
Fisher  v.  Clopton,  110  Mo.  App. 
663,  85  S.  W.  623;  In  re  Roth,  9 
Ohio  Dec.  429;  Linares  v.  De  Li- 
nares, 93  Tex.  84,  53  S.  W.  579; 
Hilton  V.  Stewart,  25  Utah  161 
(sub  nom.  In  re  Park's  Estate,  69 
Pac.  671). 

i  Estate  of  Whitney,  171  Cal. 
750,  154  Pac.  855;  C!owles  v. 
Cowles,  74  Conn.  24,  49"  Atl.  195; 
Buffington  v.  Buffington,  151  Ind. 
200,  51  N.  B.  328;  Perkins  v. 
Brinkley,  133  N.  C.  86,  45  S.  E. 
465. 

See  §  1432. 

Where  by  an  antenuptial  agree- 
ment the  wife  agreed  to  accept  a 
fixed  sum  to  be  paid  her  during 
her  life  in  lieu  of  any  and  all 
claims  against  the  property  of  her 
husband,  whether  community  or 
any  other  property  or  interest,  it 


was  held  a  waiver  of  her  right  to 
an  allowance  out  of  the  estate. — 
In  re  Cutting,  174  Cal.  104,  161 
Pac.  1137. 

As  to  the  effect  of  antenuptial 
agreements  between  husband  and 
wife  as  affecting  mutual  property 
rights,  see  §§  625-627. 

As  to  postnuptial  agreements, 
see  §§  628,  629. 

As  to  the  effect  of  consent  to 
the  will  or  election  to  take  there- 
under, see  §§  253,  254. 

5  In  re  Evans'  Estate,  21  Pa. 
Superior  Court  430. 

See  §  1426  as  to  effect  of  sepa- 
ration or  remarriage  as  to  right 
to  homestead. 

The  rights  of  a  widow  to  an  al- 
lowance must  be  based  upon  a 
legal  marriage. — ^In  re  G-rimm^s 
Estate,  131  Pa.  St.  199,  17  Am.  St. 
Rep.  796,  6  L.  R.  A.  717,  18  Atl. 
1061. 
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marriage  and  if  either  party  die  before  the  decree  be- 
comes or  can  be  made  absolute,  the  suit  is  at  an  end  and 
the  surviving  wife  has  a  widow's  right  in  the  estate  of 
the  deceased  husband."  In  California  the  statute  provides 
that  if,  after  hearing,  the  court  determines  a  divorce 
should  be  granted,  an  interlocutory  judgment  must  be 
entered  declaring  that  the  party  in  whose  favor  the  court 
decides,  is  entitled  to  a  divorce;  and  that  after  the  entry 
of  such  interlocutory  decree  neither  party  has  the  right 
to  dismiss  the  action  without  the  consent  of  the  other,  but 
that  a  final  decree  of  divorce  can  not  be  entered  until 
after  one  year  from  the  entry  of  the  interlocutory  decree.'^ 
Under  this  statute  the  death  of  either  party  after  the 
entry  of  the  interlocutory  judgment  does  not  impair  the 
power  of  the  court  to  enter  a  final  judgment  for  the  pur- 
pose of  establishing  property  rights  passed  upon,  pro- 
visionally or  otherwise,  in  the  interlocutory  judgment. 
This  may  be  done  at  the  motion  of  the  surviving  party, 
but  the  court  can  not,  of  its  own  motion  and  against  the 
will  of  the  surviving  spouse,  enter  a  final  decree  after  the 
death  of  the  other.  ^ 

Delay  on  the  part  of  the  widow  in  petitioning  for  her 
allowance  may  be  a  cause,  according  to  circumstances, 
for  refusing  to  grant  the  application,  as  where  it  would 
embarrass  the  settlement  of  the  estate.®  If  a  widow 
delays  making  application  for  her  allowance  until  after 
her  remarriage,  she  is  no  longer  the  widow  of  the  de- 
cedent ;  and  as  the  right  to  an  allowance  is  for  her  support 

6  Chase  -v.   Webster,   168   Mass.  9  Kingman  v.  Kingman,  31  N.  H. 

228,  46  N.  E.  705.  182;  Perkins  v.  Brinkley,  133  N.  C. 

7Cal.  Civ.  Code,  §§131,  132.  86,  45  S.  E.  465;   In  re  Williams' 

8  Estate  of  Seiler,  164  Cal.  181,  Appeal,   92  Pa.   St.   69;    McGowen 

Ann.   Cas.   1914B,   1093,   128   Pac.  v.  Zimpelman,  53  Tex.  479. 

334. 
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in  the  character  of  widow  and  as  part  of  the  family  of 
the  decedent,  her  remarriage  is  proper  cause  for  refusing 
to  make  an  allowance.^"  Where  an  allowance  has  been 
made  to  the  widow  for  the  benefit  of  herself  and  the 
minor  children  of  the  decedent,  the  court  may  continue 
the  allowance,  although  the  widow  remarries,  if  it  be 
necessary  for  the  benefit  of  the  children,  but  their  mother, 
upon  ceasing  to  be  the  widow  of  the  deceased,  can  not 
claim  an  allowance  for  the  benefit  of  herself.^^ 

§  1435.   Effect  of  Death  of  Widow. 

Statutes  giving  the  right  to  an  allowance  for  mainte- 
nance and  support  should  not  be  so  construed  as  to  extend 
the  bestowal  of  the  bounty  to  any  except  those  persons 
for  whom  it  is  intended.  ^^  The  right  of  a  widow  to  an 
allowance  for  her  maintenance  and  support  is  personal  to 
herself  and  no  title  to  any  property  of  the  estate  vests  in 
her  because  of  the  right  to  such  allowance  until  it  has 
been  selected  or  set  aside  as  required  by  the  statute.  In 
the  event  of  her  death  her  right  to  the  allowance  does 
not  survive  in  her  representative.^^     In  some  jurisdic- 

10  In  re  Seittenspinner's  Estate,  ii  Estate  of  Still,  117  Cal.  509, 

6  Pa.  Dist.  Rep.  454,  19  Pa.  C.  C.  49  Pax;.  463. 

630;  In  re  Kern's  Appeal,  120  Pa.  12  Henderson's  Admr.  v.  Tucker, 

St.  523,  14  Atl.  435;  In  re  Mache-  70  Ala.  381;   Hardin  v.  Pulley,  79 

mer's  Estate,  140  Pa.  St  544,  21  Ala.  381;  Barnum  v.  Boughton,  55 

Atl.  441.  Conn.  117,  10  Atl.  514;   Tarbox  v. 

If  a  wife  supposing  her  husband  Fisher,  50  Me.  236;  Ex  parte  Dunn, 

to   be    dead    marries    the    second  63  N.  C.  137. 

time,  she  can  not  claim  a  family  13  Tarbox  v.  Fisher,  50  Me.  236, 

allowance  from  the  estate  of  her  238;  Adams  v.  Adams,  10  Met.  (51 

first  husband  so  long  as  the  sec-  Mass.)   170;   Carey  v.  Monroe,  54 

ond  marriage  remains  unannulled.  N.  J.  Eq.  632,  35  Atl.  456;    Simp- 

— Estate  of  Harrington   (Harring-  son  v.  Cureton,  97  N.  C.  112,  H4^ 

ton  V.  Union  Trust  Co.),  140  Cal.  2  S.  E.  668. 

294,  74  Pac.  136.  If  the  widow  petitions  to  have 
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tions,  however,  it  is  held  that  the  right  of  the  widow  to 
her  allowance  vests  immediately  upon  the  death  of  her 
husband,  and  that  such  interest  passes  at  her  death  to 
her  representative  although  it  had  never  been  awarded 
her  by  order  of  court.^* 

§  1436.   Effect  of  Wife's  Desertion  or  Misconduct. 

The  authorities  are  not  in  harmony  as  to  what  effect 
the  separation  of  a  husband  and  wife  or  of  the  wife's 
desertion  or  misconduct  has  upon  her  right  to  a  -widow's 
allowance  for  support.  Under  the  Utah  statute  which 
provides  for  an  allowance  to  the  "immediate  family"  of 
a  decedent,  it  is  held  that  the  intendment  is  to  provide 
for  the  present  needs  of  the  family  when  its  head  has 
been  removed  by  death,  and  that  a  wife,  who  at  the  time 
of  her  husband's  death  was,  and  for  several  years  prior 
thereto  had  been,  living  separate  and  apart  from  him, 
and  who  during  such  period  had  never* been  dependent 
upon  him  for  support,  did  not  constitute  the  "immediate" 
family  of  the  deceased,  and  that  the  court  may  properly 
refuse  to  award  her  an  allowance  as  the  widow  of  the 
decedent.^® 

And  in  Pennsylvania  it  has  been  held  that  if  a  wife 
voluntarily  deserts  her  husband  and  continues  to  live 

the  estate   set  apart  to  her  and  mings,  51  Mo.  261;  Appeal  of  Fin- 
dies   before   the   matter  is   deter-  ney,  113  Pa.  St.  11,  4  Atl.  60. 
mined,  the  proceedings  abate  with  i^  Hilton  v.    Stewart,    25   Utah 
her   death.-Estate   of  Bachelder,  1^1  (sub  nom.  In  re  Park's  Estate, 


123  Cal.  466,  56  Pac.  97. 


69  Pac.  671). 

To  the  same  effect,  see  Estate 
14  Brown  v.  Joiner,  80  Ga.  486,      ^^  ^^^^  ^^   ^^^    5g3_   ^  ^^    g^ 

5  S.  E.  497;   Swain  v.  Stewart,  98  pgp^  ggg,  15  Pac.  287. 

Ga.    366,    25    S.    E.    831;    York   v.  gee  §1426  as  to  effect  of  sepa 

York,  38  111.  522 ;  Bratney  v.  Curry,  ration  or  remarriage  on  right  ol 

33  Ind.   399;    Cummings  v.  Cum-  widow  to  a  homestead. 

Ill  Cora,  on  Wills— 24 
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separate  and  apart  from  him  for  an  extended  period  priof 
to  his  death,  refusing  to  perform  such  duties  as  are  im- 
posed by  the  marital  relation,  she  is  not  the  widow  of  her 
husband  'after  his  death  within  the  contemplation  of  the 
statute  entitling  her  to  administer  his  estate  and  receive 
an  allowance  of  three  hundred  dollars.^®  In  Massachusetts 
it  has  been  held  that  if  th^  wife  was  justified  because  of 
the  misconduct  of  her  husband  in  leaving  him  and  in 
living  separate  and  apart  from  him,  her  apparent  deser- 
tion will  not  bar  her  from  the  right  to  an  allowance  as 
the  widow  of  the  decedent.^''  In  G-eorgia  it  is  held  that 
the  widow  is  not  barred  from  claiming  the  benefit  of  the 
statutory  allowance  for  a  year's  support  because  of  the 
fact  that  for  a  number  of  years  prior  to  her  husband's 
death  she  had  been  living  separate  and  apart  from  him.^^ 

§  1437.   The  Same  Subject:  Comments  as  to  the  Rule. 

.  In  some  jurisdictions,  under  the  statute,  adultery  on  the 
part  of  the  wife  is  held  a  bar  to  her  right  to  the  widow's 
allowance."  Under  the  Indiana  statute  it  has  been  held 
that  if  the  adultery  is  discontinued  prior  to  the  husband 's 
death,  the  right  is  not  barred.^"  In  a  Washington  case  it 
is  said  that  if  the  wife  prior  to  marriage  was  guilty  of 
misconduct,  which  was  known  to  the  husband  when  he 
married  her,  and  the  husband  sanctioned  continued  im- 

16  In  re  Odiorne's  Appeal,  54  Pa.  it  Slack  v.  Slack,  123  Mass.  444. 

St.  175,  93  Am.  Dec.  683.  18  Smith  v.  Smith,  112  Ga.  351, 

See,  also,  Estate  of  Kahn,  16  Pa.      ^'^  S-  ^-  ^07;  Aiken  v.  Davidson, 

146  Ga.  252,  91  S.  E.  34. 

19  Cook  V.  Sexton,  79  N.  C.  305; 
Leonard  v.  Leonard,  107  N.  C.  171, 
As  to  the  effect  of  antenuptial      12  S   E   60 
and    separaUon    agreements,    see  20  Zeigler  v.  Mize,  132  Ind.  403, 

§  1433.  31  N.  B.  945. 


Co.  Ct.  Rep.  72;  Estate  of  Creigh 
ton,  21  Pa.  Co.  Ct.  Rep.  83. 
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moral  acts  on  her  part,  she  will  not  be  barred  from  the 
widow's  allowance  because  of  such  actions.^^ 

But  the  better  rule  seems  to  be  that  the  right  of  a 
widow  to  an  allowance  is  not  lost  because  of  immoral 
conduct  on  her  part  during  her  marriage,^^  nor  because 
of  the  f-act  that  she  wrongfully,  during  her  husband's 
lifetime,  appropriated  his  money  to  her  own  use.^^  Where 
the  statute  providing  that  the  court  may  make  an  allow- 
ance out  of  the  personal  estate  of  a  decedent  directs  that 
the  application  shall  be  dealt  with  "having  regard  to  all 
the  circumstances  of  the  case,"  the  necessary  implication 
is  that  the  allowance  shall  be  made  only  to  relieve  what, 
under  the  circumstances,  are  fairly  to  be  deemed  necessi- 
ties. The  design  of  the  allowance  is  not  to  take  the  estate 
from  the  creditors,  to  modify  the  provisions  of  the  will, 
or  to  change  the  course  which  the  property  would  take 
under  the  statute  of  distribution.  An  allowance  may  be 
given  to  a  widow  although  she  was  living  separate  and 
apart  from  her  husband  at  the  time  of  his  death.  Culpa- 
bility on  the  part  of  the  widow  has  little  application  on 
the  question  as  to  the  award  of  an  allowance,  since  it  is 
not  made  as  reward  for  the  faithful  service  of  a  wife, 
but  is  a  question  of  the  widow's  actual  necessities. ^^ 

The  conflict  of  opinion  above  shown  demands  a  com- 
ment. Immoral  conduct  on  the  |)art  of  a  wife  is  a  ground 
for  divorce  and  such  issue  may  be  tried  in  avdivorce 
proceeding,  regarding  which  the  court  of  probate  has  no 
jurisdiction.    The  widow  of  a  decedent,  under  the  statute 

21  In  re  Drasdo's  Estate,  36  24  Washburn  v.  Washburn,  10 
Wash.  478,  78  Pac.  1022.  Pick.    (27    Mass.)    374;     Slack    v. 

22  In  re  Drasdo's  Estate,  36  Slack,  123  Mass.  443 ;  Dale  v.  Han- 
Wash.  478,  78  Pac.  1022.  over  Nat.  Bank,  155  Mass.  141,  29 

23  Estate  of  Bump,  152  Cal.  274,  N.  E.  371;  Chase  v.  Webster,  168 
92  Pac.  643.  Mass.  228,  46  N.  E.  705. 
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of  distribution,  is  entitled  to  succeed  to  a  portion  of  the 
estate  of  her  deceased  husband  and  such  statute  does  not 
make  the  amount  of  her  share  dependent  upon  her  moral- 
ity or  immorality.  Statutes  provide  for  an  allowance  to 
the  widow  of  a  decedent  in  order  that  she  may  be  supplied 
with  the  necessities  of  life  pending  a  settlement  of  the 
husband's  estate.  If  the  probate  court  may  assume  juris- 
diction and  try  the  issue  of  morality  or  immorality  of 
the  widow  upon  her  application  for  an  allowance,  allow- 
ing or  refusing  it  according  to  its  determination,  it  might 
as  well  be  argued  that  the  amount  of  the  allowance  would 
depend  upon  the  degree  of  the  morality  or  immorality. 
Such  procedure  would  not  only  offer  the  opportunity  to 
unjustly  assail  character,  but  would  give  the  probate 
court  the  discretion  to  say  whether  or  not,  for  the  pur- 
pose of  the  allowance,  the  surviving  wife  of  a  decedent 
was  or  was  not  his  widow.  And  if  she  is  not  a  widow  to 
the  extent  that  she  is  entitled  to  the  statutory  allowance 
for  support,  it  would  be  but  a  step  further  to  say  that  she 
is  not  the  decedent's  widow  for  the  purposes  of  the 
statute  of  distribution. 

§  1438.   Application  for  Widow's  Allowance  Required. 

The  statutes  authorizing  an  allowance  to  be  made  out 
of  the  estate  of  a  decedent  for  the  support  of  his  widow 
or  family,  as  a  general  rule  require  that  an  application 
be  made  therefor ;  and  the  probate  court,  after  due  hear- 
ing, fixes  the  amount  and  makes  its  order  accordingly. 
The  property  remains  in  the  hands  of  the  executor  or 
administrator  until  set  aside  by  order  of  court.  The 
application  for  the  allowance  is  not  an  action  or  proceed- 
ing against  the  executor  or  administrator,  but  is  similar 
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to  an  application  for  partial  distribution.^*  The  widow 
being  entitled  to  the  allowance  as  a  matter  of  right,  no 
formal  application  therefor  or  notice  to  the  heirs  is 
necessary  unless  the  statute  so  requires.^®  The  legislature 
may  provide  that  a  part  of  the  estate  shall  be  thus  sub- 
ject to  the  order  of  the  probate  court  either  without  notice 
or  with  such  notice  as  it  may  require  in  general  matters 
of  administration.  The  making  of  an  order  of  allowance 
to  the  widow  is  a  part  of  the  statutory  proceedings  in  the 
administration  of  the  estate.^''  Although  an  order  may 
be  made  without  notice  as  required  by  the  statute,  a 
subsequent  hearing  of  objections  after  due  notice  will 
authorize  the  court  to  enter  an  order  nunc  pro  tunc  cover- 
ing the  same  items  included  in  its  former  order.^^ 

The  widow  need  not  herself  petition  for  the  allowance, 
the  order  may  be  made  upon  the  petition  of  any  one  in 
her  behalf.^*  There  must  of  course  be  some  proof  of  the 
applicant's  right  to  the  allowance.  The  fact  that  the  right 
of  the  petitioner  to  the  allowance  is  denied,  as  where  the 
petitioner  claims  to  be  the  child  of  the  decedent  and  such 
fact  is  denied  and  contested,  does  not  deprive  the  court 
of  jurisdiction  to  make  the  order  of  allowance  if  the  facts 
showing  the  petitioner's  right  are  established  by  compe- 
tent evidence  to  the  satisfaction  of  the  court.^" 

25  Estate  of  McCausland,  52  Cal.  29  Estate    of    Garrity,    108    Cal. 
568.                                                             463,  38  Pac.  62S,  41  Pac.  485. 

26  Estate  of  Dougherty,  34  Mont.         The  fact  that  the  executor  was 

also   the  widow's   son   should  not 


336,  86  Pac.  38. 
See,    also,    last    paragraph    of 


prevent  the  petition  made  by  him 
in  her  behalf  from  receiving  the 
^  '-^^"-  same  consideration  as  though -he 

27  Estate  of  Bump,  152  Cal.  274,      ^ad  not  been  executor.— Estate  of 
92  Pac.  643.  Garrity,  supra. 

28  Estate  of  Murphy,   30  Wash.  so  Estate  of  Blythe,  99  Cal.  472, 
9,  70  Pac.  109.                                          34  Pac.  108. 
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The  fact  that  the  administrator  of  the  estate  has  made 
payments  to  the  widow  for  her  maintenance  and  support 
without  the  court  having  previously  made  an  order  to 
that  effect,  does  not  deprive  the  administrator  from  there- 
after receiving  proper  credit  for  such  payments,  to  the 
extent  which  the  court  finds  such  advances  to  be  reason- 
able and  proper.*! 

§  1439.    Effect  of  Delay  in  Applying  for  Allowance. 

As  a  general  rule  the  application  for  a  widow's  or 
family  allowance  can  be  entertained  only  during  the  time 
that  support  is  intended,*^  and  a  failure  to  petition  for 
the  allowance  within  such  time  is  a  waiver  of  the  claim.** 
The  application  of  the  widow  for  her  allowance  should  be 
made  at  least  within  a  reasonable  time  after  administra- 
tion has  been  granted,  otherwise  the  court  will  be  justified 
in  refusing  it  if  it  would  embarrass  the  settlement  of  the 
estate.**  A  delay  of  twelve  months  has  been  held  to  bar 
the  allowance  under  the  statute  of  limitations,*^  but  a 
longer  delay  has  been  held  inunaterial  where  no  other 
rights  had  intervened.**  If  the  widow  allows  the  per- 
sonalty of  the  estate  to  be  exhausted  in  paying  claims 
before  she  applies  for  her  allowance,  she  has  been  held 
to  have  lost  her  right  thereto.*'^    But  the  fact  that  the 

31  In  re  Lux's  Estate,  100  Cal.  35  Cook  v.  Sexton,  79  N.  C.  305. 
606,  608,  35  Pac.  345;  In  re  Lux's  A  delay  of  two  years  held  to  be 
Estate,  114  Cal.  89,  45  Pac.  1028.  no  bar  under  the  Illinois  statute.— 

32  Kingman  v.  Kingman,  31  N.  H.  Miller  v.  Miller,  82  111.  463. 

182.  36  Estate   of  Irwin,   6   Pa.   Dist. 

33  Davis'  Appeal,  34  Pa.  St.  256.      Rep.  351,  19  Pa.  C.  C.  595. 

"34  Kingman  v.  Kingman,  31  N.  H.  37  Drowry  v.  Bauer,  68  Mo.  155. 

182;  Perkins  v.  Brinkley,  133  N.  C.  The  allowance  will   be  refused 

86^  45  S.  E.  465 ;   In  re  Williams'  -where  the  widow  has  delayed  u-ntil 

Appeal,  92  Pa.  St.  69 ;  McGowen  v.  after    the    administrator    has    se- 

Zimpelman,  53  Tex.  479.  cured    an   order    to    sell    all    the 
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widow  delays  in  .filing  her  petition  for  an  allowance  does 
not  necessarily  bar  her  right  to  the  same,  especially  Avhere 
the  delay  is  not  unreasonable  or  is  accounted  for  because 
of  negotiations  between  the  widow  and  the  heirs  regard- 
ing a  compromise.^® 

§  1440.    Ri^ht  to  Allowance  Not  Dependent  Upon  Widow's 
Inability  to  Support  Herself. 

The  fact  that  the  widow  or  children  of  the  decedent 
have  separate  property  sufficient  for  the  purpose  of  sup- 
port and  maintenance  is  not,  according  to  the  general 
rule,  a  reason  for  the  court  to  deny  the  allowance.  The 
provisions  of  statutes  authorizing  or  directing  the  court 
to  order  an  allowance  for  the. support  of  the  widow  or 
children  do  not  make  the  allowance  dependent  upon  the 
financial  inability  of  the  widow  and  children  to  support 
themselves.^®  But  the  fact  that  the  widow  is  possessed 
of  separate  property  may  be  taken  into  consideration, 
together  with  the  circumstances  and  conditions  of  the 
estate,  in  fixing  the  amount.*" 

property  of  the  estate  for  the  pur-  the  delay  was  for  two  years  and 

poses  of  administration. — Hender-  eight  months. 

son's  Admr.  v.  Tucker,  70  Ala.  381.  39  in   re  Lux,   100   Cal.    594,   35 

But  compare  Mitcham  v.  Moore,  Pac.  341;   In  re  Lux,  114  Cal.  73, 

73  Ala.  542.  45  Pac.  1023;  Griesemer  v.  Boyer, 

38  Welch  V.  Welch,  181  Mass.  37,  13  Wash.  171,  43  Pac.  17. 

62  N.  E.  982.  Contra:     Dale  v.  Hanover  Nat. 

See,    also,    Allen   v.    Allen,    117  Bank,  155  Mass.  141,  147,  29  N.  B. 

Mass.  27,  where  the  delay  was  for  371. 

more  than  two  years;  Liskv.  Lisk,  40  Duncan  v.  Eaton,   17   N.   H. 

155  Mass.  153,  29  N.  E.  375,  where  441. 
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§  1441.   Allowance  May  Be  Made  to  Resident  Widow  Irrespec- 
tive of  Domicile  of  Husband. 

The  fiction  of  law  that  personal  property  follows  the 
owner  and  is  considered  as  located  in  his  domicile  at  the 
time  of  his  death,  does  not  apply  to  the  payment  of  debts, 
legacies,  costs  of  administration,  inheritance  taxes,  or  to 
the  right  of  a  widow  to  an  allowance  for  the  support  of 
herself  and  children.  The  fiction  that  the  law  of  the 
domicile  governs  personalty  applies  only  to  the  distribu- 
tion of  the  surplus  of  the  estate  and  does  not  prevail 
against  the  provision  of  the  statute  allowing  the  widow 
who  is  an  actual  and  bona  fide  resident  of  a  state  other 
than  that  in  which  her  husband  was  domiciled  at  the  time 
of  his  death,  to  be  granted  an  allowance  out  of  property 
situated  in  the  state  of  her  residence.  Provision  for  the 
support  of  the  widow  is  not  in  the  nature  of  a  distribution 
of  the  estate,  but  is  a  humane  pro\'ision  of  urgency  which 
takes  precedence  of  other  claims  against  the  estate,  and 
does  not  depend  upon  the  domicile  of  the  decedent  at  the 
time  of  his  death  if  the  widow  be  actually  a  bona  fide 
resident  of  a  state  wherein  property  of  the  decedent  is 
situated,  and  administration  of  such  property  is  had 
therein.*^ 

§  1442.   Amount  of  Allowance,  How  Fixed. 

The  purpose  of  an  allowance  to  the  widow  of  a  decedent 
is  to  furnish  means  of  immediate  support  until  her  share 
in  her  husband's  estate  has  been  set  apart  to  her.*^  Un- 
less the  statute  fixes  the  amount  to  be  allowed,  the  matter 
rests  wholly  in  the  discretion  of  the  court.    In  fixing  the 

41  Jones  V.  Layne,  144  N.  C.  600,  42  Newans  v.  Newans,   79  Iowa 

11   L.   R.  A.   (N.  S.)   361,  57  S.  B.       32,  44  N.  W.  213. 
372. 
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amount  to  be  allowed  for  the  support  of  the  widow,  the 
court  is  not  restricted  to  an  amount  which  will  provide 
the  widow  merely  with  necessities,  but  regard  should  be 
had  to  her  previous  mode  of  life  and  the  requirements  of 
her  home  and  social  position,  and  with  a  view  to  the 
condition  and  value  of  the  estate.*^  The  fact  that  the 
executor  or  administrator  has  not  sufficient  money  on 
hand  to  pay  the  allowance  does  not  deprive  the  court  of 
its  power  to  fix  the  amount.  If  there  is  other  property 
of  the  estate  which  can  be  subjected  to  its  payment,  the 
court  may  so  order.**  An  order  of  the  probate  court 
making  an  allowance  for  the  support  of  a  widow  will  not 
be  disturbed  on  appeal  unless  an  abuse  of  discretion  is 
clearly  shown.*^ 

§  1443.    Power  of  Court  to  Modify  Order  Granting  Allowance 
to  Widow. 

Where  the  court  has  discretionary  power  in  fixing  the 
amount  of  the  allowance,  it  may,  upon  proper  application 
and  a  showing  that  the  amount  originally  allowed  is 
insufficient  for  the  support  of  the  widow  and  minor  chil- 
dren of  the  decedent,  and  that  the  condition  of  the  estate 
will  permit  of  a  larger  award,  increase  the  amount.*® 
Likewise  the  court  may  make  an  order  decreasing  the 
amount  originally  allowed  if,  upon  a  hearing,  it  is  shown 

43  Estate  of  Stevens,  S3  Cal.  322,  Pac.  341;  Kersey  v.  Bailey,  52  Me. 
325,  17  Am.  St.  Rep.  252,  23  Pac.  198;  Estate  of  Powers,  92  Mich. 
379;  Estate  of  Lux,  100  Cal.  593,  106,  52  N.  W.  298;  Mathes  v.  Ben- 
605,  35  Pac.  341;  Estate  of  Pughs-  nett,  21  N.  H.  188. 

ley,  27  Utah  489,  76  Pac.  560;  Es-  48  Estate  of  Luther,  67  Cal.  319, 

tate  of  Drasdo,  36  Wash.  478,  78  7  Pac.  708;  Woodbridge  v.  Wood- 

Pac.  1022.  bridge,  70  Ga.  733;  Gllman  v.  Gil- 

44  Estate  of  Carriger,  5  Cal.  man,  53  Me.  184;  Cummings  v. 
Unrep.  129,  41  Pac.  700.  Allen,    34   N.    H.   194;    Sherman's 

45  In   re   Lux,   100   Cal.    594,    35  Exr.  v.  Sherman,  21  Ohio  St.  631. 
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that  conditions  pertaining  to  the  decedent's  family  have 
materially  changed  since  the  original  order  was  made  so 
as  to  warrant  a  reduction  of  the  allowance.  The  order 
modifying  the  former  decree,  however,  can  not  have  a 
retroactive  effect.*'^  The  general  rule  is  that  the  court, 
having  discretionary  power  in  fixing  the  allowance,  has 
the  same  power,  after  notice,  hearing  and  a  due  showing, 
to  modify  its  order  granting  the  allowance.** 

Where  the  probate  court  has  entered  its  order  making 
an  allowance  to  the  widow  of  the  decedent  for  her  mainte- 
nance and  support,  and  such  order  has  become  final,  the 
court  has  no  authority  to  vacate  such  order  except  on 
petition  or  motion  to  have  the  same  set  aside.  Such  an 
order  is  not  open  to  collateral  attack,  even  under  the  claim 
that  the  allowance  was  made  to  one  not  the  widow  of  the 
deceased.** 

§  1444.    Order  of  Allowance  Has  No  Extraterritorial  Effect. 

A  state  has  the  right  to  provide  by  statute  for  the  allow- 
ance out  of  the  estate  of  a  decedent  of  an  amount  to  be 
fixed  by  the  probate  court  for  the  support  of  the  widow 
and  family  of  the  decedent.  Such  an  allowance,  however, 
can  be  enforced  only  against  the  property  of  the  estate 
within  the  jurisdiction  of  the  court  making  the  order  of 
allowance,  and  can  have  no  extraterritorial  force  or 
effect.5" 

47Harsliman    v.     Stonaker,     53  Mich.  577,  80  N.  W.  571;  James  v. 

Iowa  467,  5  N.  W.  685;   Baker  v.  O'NeiU,  70  Neb.  132,  97  N.  W.  22. 

Baker,  51  Wis.  538,  8  N.  W.  289.  49  In  re  Nolan's  Estate  (Nolan  v. 

Compare:    Pettee  v.  Wilmarth,  5  Nolan),  145  Cal.  559. 

Allen  (87  Mass.)  144.  50  Smith   v.    Smith,   174   111.   52, 

48  Marskey    v.    Lawrence,     121  43  L.  R.  A.  403,  50  N.  E.  1083. 
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§1445.    Settlement  of  Estate  Must  Not  Be  Delayed  so  as  to 
Consume  the  Assets  by  Means  of  the  Allowance. 

An  allowance  to  the  widow  of  the  decedent  for  her 
maintenance  generally  continues  for  one  year  if  the  estate 
is  insolvent.  If  the;  estate  is  solvent,  the  allowance  con- 
tinues during  the  progress  of  the  settlement  of  the  estate. 
The  policy  of  the  law  is  that  the  affairs  of  the  estate 
should  be  settled  and  the  residue  distributed  as  speedily 
as  possible.  The  widow  who  is  the  administratrix  should 
not  be  allowed  to  purposely  delay  the  settlement  of  the 
estate  in  order  that  she  may  consume  the  whole  of  it  by 
means  of  her  allowance.  If  she  do'es  so,  the  order  fixing 
the  allowance  must  be  presumed  to  have  been  satisfied 
when  the  time  shall  arrive  at  which  the  estate  may  be 
settled.^1 

The  court  is  justified  in  refusing  to  make  an  allowance 
to  the  widow  after  the  estate  is  ready  for  distribution. 
The  widow  who  is  executrix  or  administratrix  of  the 
estate  of  her  deceased  husband  can  not  delay  the  settle- 
ment of  the  estate  in  order  that  all  the  assets  may  be 
consumed  by  means  of  her  allowance.^^  After  a  reason- 
able period  has  elapsed  for  the  settlement  and  distribu- 
tion of  the  estate,  parties  interested  therein  have  the 
right  to  object  to  a  continuance  of  the  allowance,  and  this 
right  is  not  lost  because  they  could  have  compelled  the 
administrator  to  settle  the  estate  and  failed  to  do  so.^^ 

51  state  ex  rel.  Speckhart  v.  Su-  62  In     re     Dougherty's     Estate 

perior  Court,  48  Wash.  141,  92  Pac.  (Dougherty     v.     Dougherty),     34 

942.  Mont.  336,  86  Pac.  38. 

See,  also,  Jesperson  v.  Mech,  213  63  In     re^    Dougherty's     Estate 

HI.    488,   72   N.   E.    1114;    Dale   v.  (Dougherty     v.     Dougherty),     34 

Hanover  Nat.  Bank,  155  Mass.  141,  Mont.  336,  86  Pac.  38. 
144,  29  N.  E.  371. 


CHAPTEE  LV. 

BIGHTS,  DUTIES  AND  OBLIGATIONS  AS  TO  BURIAL  OP  DECEDENT. 

§  1446.    Points  to  be  considered. 

§  1447.  Power  of  personal  representative  as  to  Iburial  of  decedent 
subordinate  to  that  of  surviving  spouse  and  next  of 
kin. 

§  1448.    The  same  subject. 

§  1449.  Surviving  spouse  of  decedent  has  primary  right  to  des- 
ignate place  and  manner  of  burial. 

§  1450.  Effect  of  directions  of  decedent  as  to  place  and  manner 
of  burial. 

§1451.    The  same  silbject:    Cremation. 

§  1452.  Personal  representative  has  no  interest  regarding  re- 
interment of  remains. 

§  1453.    As  to  right  of  removal  of  remains  once  properly  interred. 

§  1454.    Burial  plats  and  interests  therein. 

§  1455.    Erection  of  tombstone  or  monument. 

§  1456.  Common  law  rule  requires  surviving  hugBand  to  bear 
expense  of  burial  of  his  wife. 

§  1457.    Funeral  expenses  charged  against  estate  of  decedent. 

§  1458.    What  comprise  funeral  expenses. 

§  1446.   Points  to  Be  Considered. 

Upon  the  death  of  a  decedent  questions  immediately 
arise  as  to  powers,  duties  and  liabilities  in  connection  with 
the  burial  of  the  remains  and  the  funeral  charges.  The 
importance  of  such  questions  is  due  to  the  sentiment 
involved  rather  than  to  the  monetary  expenditure,  al- 
though those  who  incur  obligations  and  those  in  whose 
favor  obligations  are  incurred  have  an  interest  in  Imowing 
the  source  from  which  payment  is  to  come.  There  appears 
to  be  a  decided  conflict  of  authority  as  to  matters  per- 
taining to  funeral  arrangements  and  charges  growing 
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out,  however,  of  the  fact  that  t(J  a  large  extent  each  deci- 
sion has  been  governed  principally  by  the  circumstances 
of  the  case.  For  this  reason  an  expression  in  a  decision 
has  been  taken  as  the  promulgation  of  a  general  rule, 
whereas  the  point  decided  in  effect  dealt  merely  with  the 
conditions  involved. 

Upon  the  death  of  a  decedent  the  dictates  of  sentiment 
and  humanity  and  the  regulations  of  public  health  and 
decency  require  that  the  remains  be  properly  interred. 
Funered  arrangements  are  matters  which  can  not  be 
delayed.  Interment  or  cremation  is  a  matter  of  public 
necessity,  applicable  to  all  cases  except  burial  at  sea, 
where  the  same  result  is  attained.  The  point  which  first 
arises  is  upon  whom  is  imposed  the  duty  of  attending  to 
the  funeral  arrangements.  This  naturally  varies  accord- 
ing to  the  circumstances  since  the  decedent  may  leave  a 
surviving  spouse,  children  or  near  relatives  at  the  place 
of  his  death ;  he  may  have  such  family  connections  but  die 
abroad  and  apart  from  them ;  or  he  may  leave  only  rela- 
tives who  are  very  distant  or  perhaps  forgotten.  Certain 
rights  and  duties  are  imposed  upon  an  executor  or  admin- 
istrator, but  which  arise  more  in  connection  with  the 
defraying  of  expenses  than  with  regard  to  the  right  of 
burial  which  is  vested  in  the  surviving  spouse  or  next  of 
kin.  And  tlie  one  attending  to  the  funeral  arrangements 
must  do  so  with  regard  to  the  circumstances  and  condition 
of  the  estate  of  the  decedent,  and  with  proper  observance 
as  to  any  wishes  which  the  decedent  may  have  expressed 
with  regard  to  the  place  and  manner  of  his  burial.  The 
question  of  reinterment  or  removal  of  the  remains  which 
may  subsequently  arise  must  not  be  confused  with  that  of 
the  original  burial.  The  matter  of  a  burial  plat  and  that 
of.  the  erection  of  a  tombstone  or  monument  over  the 
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grave  of  the  decedent  mifst  be  considered,  being  in  them- 
selves in  the  nature  of  funeral  charges.  And  then  comes 
the  question  as  to  where  the  burden  shall  rest  for  the 
expenses  of  the  funeral,  a  matter  somewhat  dependent 
upon  circumstances  and  likewise  upon  statute.  The  points 
mentioned  will  be  considered  in  the  following  sections, 
and  it  is  only  by  considering  each  case  in  itself  that  the 
apparent  conflict  of  authority  may  be  reconciled. 

§  14471  Power  of  Personal  Representative  as  to  Burial  of 
Decedent  Subordinate  to  That  of  Surviving  Spouse 
and  Next  of  Kin. 

Confusion  has  arisen  in  many  cases  because  of  the 
fact  that  there  is  no  property  right  in  a  corpse.  This 
statement  of  law  has  been  enunciated  in  cases  involving 
the  power  of  directing  the  manner  of  the  dispQsition  of 
the  remains  by  will.^  But  the  rights,  duties  and  obliga- 
tions as  to  burial  are  not  considered  in  the  nature  of  prop- 
erty rights,  being  governed  rather  by  the  demands  of 
domestic  relations,  sentiment  and  necessity.^ 

It  is  often  said  in  the  decisions  that  the  duty  is  imposed 
upon  the  executor  or  administrator  to  see  that  the  dece- 
dent is  decently  buried.  Such  statements,  however,  are 
generally  found  in  cases  involving  the  duty  of  the  per- 
sonal representative  to  defray  the  fumeral  charges  out  of 
the  assets  of  the  estate.  It  is  a  well  known  fact  that 
under  the  rules  governing  probate  and  administration  no 
executor  or  administrator  can  be  appointed  to  perma- 
nently fill  the  office  until  after  the  appropriate  time  for 

1  Williams  v.  Williams,  L.  R.  20  2  See   §  264;    Fox  v.  Gordon,  16 

Ch.  Div.  659;  Bnos  v.  Snyder,  131  Phlla.  (Pa.)  185;  Pettigrew  v.  Pet- 

Cal.   68,   82  Am.   St.    Rep.   330,   53  tlgrew,  207  Pa.  St.  313,  99  Am.  St. 

L.  R.  A.  221,  63  Pac.  170.  Rep.  795,  56  Atl.  878;    McGann  v. 

See,  also,  §  264.  tlcGann,  28  R.  I.  130,  66  Atl.  52. 
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the  funeral  has  passed  f  and  the  burial  of  the  dead  body, 
as  distinguished  from  the  expenses  of  burial,  is  not  to  be 
found  in  the  statutory  enumeration  of  the  rights  and 
duties  of  executors  and  administrators.* 

Where  the  statute  requires  the  executor  or  adminis- 
trator to  pay  the  funeral  charges  of  the  decedent  out  of 
the  assets  of  the  estate,  giving  such  claims  priority  over 
other  debts,  this  would  prima  facie  impose  upon  the  exec- 
utor or  administrator  the  duty  to  determine  when,  where 
and  in  what  manner  the  body  should  be  buried.  But  this 
duty  is  not  absolute,  for  the  determination  of  such  matters 
rests  upon  considerations  of  sentiment  and  family  rela- 
tions, and  is  vested  in  the  surviving  spouse  or  next  of  kin 
of  the  decedent.® 

§  1448.    The  Same  Subject. 

As  between  the  executor  or  administrator  and  the  next 
of  kin,  the  custody  of  the  corpse  of  the  decedent  and  the 
right  of  burial  belong  to  the  latter,  and  the  courts  will 
protect  the  next  of  kin  in  the  exercise  of  such  right.®  How- 
ever, in  a  leading  English  case'^  it  is  said  that  the  right  of 
custody,  being  incident  to  the  duty  of  burial,  is  in  the  per- 
sonal representative  of  the  decedent;  but  this  case,  which 
*is  often  cited  on  this  point,  deals  with  the  right  of  a 
friend  who  disinterred  and  removed  the  remains  from 
the  cemetery  where  they  had  been  placed  by  the  executor, 

SEnos   V.    Snyder,   131   Cal.   68,  185;    Pettigrew  v.  Pettigrew,   207 

82  Am.  St.   Rep.   330,  53   L.   R.  A.  Pa.   St.  313,  99  Am.  St.   Rep.   795, 

221,  63  Pac.  170;  O'Reilly  v.  Kelly,  56  Atl.  878. 

22  R.  I.  151,  84  Am.  St.  Rep.  833,  50  6  Renilian   v.    Wright,    125    Ind. 

L.  R.  A.  483,  46  Atl.  681.  536,  21  Am.  St.  Rep.  249,  9  L.  R.  A. 

4  Enos  V.  Snyder,  131  Cal.  68,  82  514,  25  N.  E.  82^. 

Am.  St.  Rep.  330,  53  L.  R.  A.  221,  t  Williams  v.  Williams,  L.  R.  20 

B3  Pac.  170.  Ch.  Div,  659, 

5  Fox  V.  Gordon,  16  Phila.  (Pa.) 
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to  collect  from  tlie  executor  tlie  expenses  incurred  in  so 
doing.  Recovery  was  denied  on  the  ground  that  the  direc- 
tions given  by  the  decedent  in  a  private  letter  to  the  friend 
did  not  give  him  a  property  right  in  the  remains. 

Some  decisions,  in  generalizing  on  the  subject,  have 
said  that  the  right  of  burial  belongs  to  the  next  of  kin. 
This  expression  was  used  in  a  leading  case  and  has  been 
frequently  quoted  as  laying  down  such  as  the  absolute 
rule.  But  the  point  involved  in  the  case  was  the  removal 
of  remains  from  a  churchyard  wherein  they  had  rested  for 
more  than  fifty  years,  the  removal  being  made  necessary 
by  the  widening  of  a  street.  The  contest  was  between  the 
church  and  the  next  of  Mn  and  the  decision  favored  the 
latter,^  but  the  rights"  of  the  next  of  kin  are  not  paramount 
when  the  contest  lies  between  them  and  the  surviving 
husband  or  wife.* 

§  1449.   Surviving  Spouse  of  Decedent  Has  Primary  Right  to 
Designate  Place  and  Manner  of  Burial. 

At  common  law  it  was  the  duty  of  a  husband  to  bury 
his  deceased  wife,  a  principle  arising  out  of  his  obligation 
to  pay  her  funeral  expenses.  A  summary  of  the  various 
decisions  will  show  that  the  right  or  duty  of  burial  varies 
according  to  circumstances.  If  a  husband  and  wife  have 
been  living  together  under  normal  marriage  conditions, 
upon  the  death  of  one  it  is  the  right  and  duty  of  the  sur- 
vivor to  direct  the  place  and  manner  of  burial.  If  there 
be  no  surviving  husband  or  wife,  the  right  and  duty  Vest 
in  the  next  of  kin  in  the  order  of  their  relationship  to  the 

8  In     re     Widening     Beekman  a  Hackett  v.  Hackett,   18   R.   I. 

Street,  4  Bradf.    (N.  Y.)    503,  fol-  155,     49     Am.     St.     Rep.     762,    19 

lowed  in  Wynkoop  v.  Wynkoop,  42  L.  R.  A.  558,  26  Atl.  42. 
Pa.  St.  293,  82  Am.  Dec.  506. 
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decedent,  sucli  as  children  of  proper  age,  parents,  broth- 
ers, sisters,  and  other  relatives." 

But  a  decedent  may  have  no  near  relatives  or  may  die 
or  meet  with  a  fatal  accident  at  a  distance  from  his  home. 
Preparation  for  the  funeral  of  a  decedent  is  a  matter 
which  can  not  be  delayed.  The  decedent's  family  should 
be  communicated  with,  if  they  can  be  reached,  and  their 
wishes  ascertained ;  if  they  can  not  be  reached  or  if  the 
decedent  has  no  known  relatives,  his  burial  can  not  be 
delayed  until  an  executor  or  administrator  has  been 
appointed.  Under  such  circumstances  a  friend  or  other 
person  is  justified  in  taking  charge." 

§  1450.    Effect  of  Directions  of  Decedent  as  to  Place  and  Man- 
ner of  Burial. 

It  is  not  a  settled  question  how  far  the  wishes  of  a 
decedent  should  prevail  as  to  the  place  and  manner  of 
burial.  Decisions  dealing  with  this  subject  have  been 
guided  largely  by  the  principle  that  there  is  no  property 
right  in  a  corpse  and  that  therefore  a  testator  can  not  by 
his  will  or  otherwise  direct  the  disposition  of  his 
remains.^^  It  has  therefore  been  said  that  any  such  direc- 

10  O'Donnell  v.  Slack,  123  Cal.  been  substantially  enacted  in 
285,  43  L.R.  A.  388,  55  Pac.  906;  statutory  form,  Penal  Code,  §  292, 
Durell  V.  Hayward,  9  Gray  (75  and  by  §  293,  Penal  Code,  a  neg- 
Mass.)  248,  69  Am.  Dec.  284;  Had-  lect  of  such  duty  is  made  a  mis- 
sell  V.  Hadsell,  3  Obio  C.  D.  725,  demeanor  and  further  punishable 
7  Ohio  Cir.  Ct.  Rep.  196;  Petti-  by  a  liability  to  pay  treble  the 
grew  V.  Pettigrew,  207  Pa.  St.  313,  expenses  incurred  by  another  in 
99  Am.  St.  Rep.  795,  56  Atl.  878;  making  the  burial,  to  be  recovered 
Hackett  v.  flackett,  18  R.  I.  155,  49  in  a  civil  action. 
Am.'  St.  Rep.  762,  19  L.  R.  A.  558,  n  O'Reilly  v.  Kelly,  22  R.  1.151, 
26  Atl.  42;  McGann  v.  McGann,  84  Am.  St.  Rep.  833,  50  L.  R.  A. 
28  R.  I.  130,  66  Atl.  52.  483,  46  Atl.  681. 

The  rule  stated  in  the  text  has  12  See  §  264. 

in  Cora,  on  Wills— 26 
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tion,  whether  set  forth  in  the  will  of  the  decedent,  in  a 
private  letter  written  by  him,  or  by  oral  instructions  dur- 
ing his  lifetime,  can  not  be  enforced  and  is  therefore 
void.^^  But  the  idea  of  property  rights  is  not  the  deter- 
mining factor  as  to  the  interment  of  a  decedent.  The  mode 
and  manner  of  burial  rest  upon  considerations  of  public 
health  and  decency,  and  also  upon  considerations  arising 
out  of  domestic  relations  and  of  sentiment.^*  A  will  is 
but  the  expression  of  a  testator's  intention  of  what  he 
desires  after  his  death,  and  although  a  disposition  of  his 
remains  by  the  testator  appears  not  to  be  sanctioned  as  a 
matter  of  absolute  legal  right,  yet  there  should  be  a  proper 
respect  for  and  observance  of  the  wishes  of  the 
departed.^^ 

The  question  is  not  one  of  property  value,  but  more  of 
a  sacred  right  and  duty  which  rest  upon  the  surviving 
spouse  or  next  of  kin  ;^''  and  in  some  decisions  the  right 
of  a  person  to  provide  by  will  for  the  disposition  of  his 
body  is  recognized  as  a  qualified  right  which  should  be 
protected. ^^    It  is  a  practice  among  civilized  people  to 

13  V/illiams  v.  Williams,  L..  R.  band  or  wife  is  an  open  question, 
20  Ch.  Div.  659;  Enos  v.  Snyder,  but  as  against  remoter  conneo- 
131  Cal.  68,  82  Am.  St.  Rep.  330,  53  tions,  such  wishes,  especially  If 
L.  R.  A.  221,  63  Pac.  170.  strongly   and   recently   expressed, 

should  usually  prevail." 

isRenihan  v.  Wright,   125  Ind. 

536,   543,   21   Am.   St.    Rep.   249,   9 

L.  R.  A.  514,  25  N.  E.  822;  Larson 

15  Fox  V.  Oordon,  16  Phila.  (Pa.)      y  dj^se,  47  Minn.  309,  28  Am.  St. 


14  Pox  V.  Gordon,  16  Phila.  (Pa.) 
185,  approved  in  McGann  v.  Mc- 
Gann,  28  R.  I.  130,  66  Atl.  52. 


185. 


Rep.  370,  14  L.  R.  A.  85,  50  N.  W. 


In   Pettigrew  v.  Pettigrew,  207  238. 

Pa.  St.  313,  99  Am.  St.  Rep.  795,  64  (In    the    two    cases    just    cited 

L.  R.  A.  179,  56  Atl.  878,  the  court  such  right  was  so  stated  to  be  the 

says:      "How   far   the   desires   of  rule  "in  the  absence  of  any  testa- 

the    decedent    should    prevail  mentary  disposition.") 

against  those  of  a  surviving  hus-  17  Pierce  v.  Proprietors  of  Swan 
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observe  tlie  wishes  of  friends  and  relatives  as  to  tlie  dis- 
position of  their  remains,^®  and  where  the  decedent  has 
expressed  a  desire  to  be  buried  in  a  particular  place,  effect 
should  be  given  to  such  wish."  When  the  remains  of  a 
decedent  have  been  disposed  of  according  to  his  wishes,  a 
court  of  equity  will  prevent  them  from  being  disturbed.^" 

§1451.   The  Same  Subject:   Cremation. 

It  has  been  said  in  an  English  case  that  by  common  law 
as  well  as  by  ecclesiastical  lq,w,  any  person  dying  in  Eng- 
land is  entitled  to  a  Christian  burial  in  the  accustomed 
form  in  a  consecrated  burial  ground  belonging  to  his  own 
parish  or  to  the  parish  in  which  he  may  have  died ;  and 
therefore  neither  the  executor,  administrator,  nor  any 
other  person  upon  whom  the  law  imposes  the  duty  of 
burying  the  deceased,  can  deprive  the  decedent  of  such 
right  and  direct  that  the  remains  be  cremated  unless  the 
decedent  has  left  written  directions  or  expressed  in  his 
lifetime  a  desire  to  be  cremated.^^ 

§1452.   Personal  Representative  Has  No  Interest  Regarding 
Reinterment  of  Remains. 

Irrespective  of  any  conflict  of  authority  as  to  whether 
or  not  there  is  a  duty  imposed  upon  an  executor  or  admin- 
istrator regarding  the  burial  of  a  decedent,  any  such  duty 

Point  Cfmetery,  10  R.  I.  227,  238,  Thompson  v.  Deeds,  93  Iowa  228, 

14  Am.  Rep.  667.  36  L.  R.  A.  56,  61  N.  W.  842;  Scott 

See,   also,   Patterson  v.  Patter-  v.  Riley,  16  Phila.  (Pa.)  108. 

son,  59  N.  Y.  574,  583,  17  Am.  Rep.  20  Thompson  v.  Deeds,  93  Iowa 

384,  opinion  by  Folger,  J.;   Wood  228,  35  L.  R.  A.  56,  61  N.  W.  842; 

V.  B.  R.  Butterworth  &  Sons,  65  Nelson    v.    Schoonover,    89    Kan. 

Wash.  344,  118  Pac.  212.  779,    Ann.    Cas.    1915A,    147,    132 

18  In  re  Donn,  14  N.  Y.   Supp.  Pac.  118^,  1185;  Lourie  v.  Plitt,  11 
189,  191.  Phila.  (Pa.)  303. 

19  In  re  Dixon,   (1892)   P.  391;  21  In  re  Kerr,  (1894)  P.  284,  293. 
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terminates  with  the  first  interment.  Witli  regard  to  the 
question  of  the  removal  of  the  remains  or  the  reinterment 
thereof,  he  is  not  a  party  in  interest.  This  is  a  matter 
which  must  be  settled  by  the  surviving  spouse  or  next  of 
kin.22  And  irrespective  of  whether  or  not  the  wishes  of 
the  decedent  should  be  followed  in  the  manner  of  burial, 
after  the  interment  is  once  had,  the  executor  is  relieved 
from  further  responsibility  in  the  matter.  The  statement 
in  the  will  of  a  testatrix  may  be  conclusive  evidence  of  her 
wish  in  regard  to  her  burial  at  the  time  of  its  execution, 
but  should  not  control  over  a  different  desire,  subse- 
quently expressed,  although  shown  only  by  oral  evidence. 
Where  the  interment  has  been  made  by  the  husband  in 
accordance  with  what  he  states  to  have  been  the  desires  of 
his  wife  made  known  to  him  and  others  in  her  last  illness, 
the  executor  then  ceases  to  be  interested  in  the  matter ;  it 
is  neither  his  duty  to  challenge  the  accuracy  of  the  hus- 
band's statement  nor  to  make  an  issue  on  the  subject  for 
the  determination  of  the  court.^^^ 

§  1453.   As  to  Right  of  Removal  of  Remaiiui  Once  Properly 
Interred. 

Regarding  the  question  of  the  removal  of  the  remains 
of  a  decedent  after  th^y  have  once  been  properly  interred, 
the  right  to  control  such  removal  is  vested  first  in  the  sur- 
viving husband  or  wife,  but  if  there  be  none,  then  in  the 
next  oi  kin.  The  presumption  is  against  the  removal  of 
the  remains  and  this  presumption  is  stronger  as  the 
remoteness    of    the    relationship    with    the    decedent 

22  In    re    Widening    Beekman  See,  also,  Wynkoop  v.  Wynkoop, 

Street,  4  Bradf.  (N.  Y.)  503;   Pet-  42  Pa.  St  293,  82  Am.  Dec  506. 

tlgrew  V.   Pettigrew,   207   Pa.   St.  28  Nelaon  v.  Schoonover,  89  Kan. 

313,  99  Am.  St.  Rep.  795,  56  AU.  779,  Ann.  Cas.  1915A,  147.  132  Pac. 

878.  1183,  1185. 
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increases.  When  such,  a  case  comes  into  court,  tlie  chan- 
cellor will  regard  the  sentiment  against  removal,  consider 
all  the  circumstances  in  that  connection,  and  require  a 
reasonable  cause  for  removal  to  be  shown.^* 

After  the  duty  of  providing  for  a  suitable  interment  of 
the  remains  has  been  discharged,  the  remains  thereafter 
are  in.  effect  in  the  custody  of  the  law,  and  a  court 
of  equity  has  jurisdiction  and  control  in  matters  of 
removal.^*  If  the  surviving  spouse  has  consented  to  the 
burial  of  the  decedent  in  a  suitable  place,  he  or  she  is  in 
effect  estopped  from  thereafter  causing  the  remains  to  be 
disturbed  or  reinterred  in  another  plp-ce.^®  Where  the 
burial  has  been  effected  with  the  consent  of  those  who  in 
law  have  an  interest  therein,  the  burial  place  is  regarded 
as  th.e  final  sepulchre  of  the  deceased  and  can  not  be 
changed  against  the  desires  of  interested  parties.^''  If, 
however,  the  interment  was  but  temporary,  as  where  the 
husband  placed  the  remains  of  his  wife  in  the  plat  of 
another  with  the  understanding  that  the  same  was  not 
to  be  her  final  resting  place,  a  court  of  equity  will  aUpw 
him  to  remove  them.^* 

24  Pettigrew  v.  Pettigrew,  207  only  against  profanation,  but  even 
Pa.  St.  313,  99  Am.  St.  Rep.  795,  56  disturbance."— Pettigrew  v.  Petti- 
ly. 878.  grew,  207  Pa.  St.  313,  99  Am.  St. 

As  to  tbe  right  of  removal  under      ''^P-  ^^^'  ^^  ^"-  ^^^• 


the  New  York  statute,  see  Matter 
of  Bauer,  68  App.  Div.  (N.  Y.)  212, 
72  N.  Y.  Supp.  439,  74  N.  Y.  Supp. 


26  Smith  V.  Shepherd,  64  N.  J. 
Eq.  401,  54  Atl.  806. 

26  Matter     of     Richardson,     29 
Misc.  Rep.   (N.  Y.)   367,  60  N.  Y. 
1^^-  Supp.  539. 

"The  Imprecation  on  the  tomb         27  Gardner  v.  Swan  Point  Cem- 
at    Stratford,    'Curst    be    he    that      etery,  20  R.  I.  646,  78  Am.  St.  Rep. 
moves   my  bones,'   whether  it  be      897,  40  Atl.  871. 
Shakespeare's  own  or  some  rever-         28  Pulsifer  v.   Douglas,   94   Me. 
ent  friend's,  expresses  the  univer-      556,  53  L.  R.  A.  238,  48  Atl.  118. 
sal    sentiment   of   humanity,    not         To  the  same  effect,  see  Weld  v. 
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§  1454.   Burial  Plats  and  Interests  Therein. 

The  pu-rchase  of  a  burial  plat  for  the  interment  of  the 
decedent  is  a  proper  funeral  charge.^*  It  may  happen 
that  the  decedent  is  possessed  of  such  a  plat  at  the  time  of 
his  death,  or  it  may  be  paid  for  out  of  the  funds  of  the 
estate.  The  property  right  in  a  cemetery  lot  is  peculiar 
in  character.  A  residuary  devise  in  general  terms  by  a 
testator  to  his  widow  will  not,  as  against  his  children, 
pass  title  to  a  burial  plat  in  which  members  of  the  testa- 
tor's family  have  been  buried.*"  A  person  who  purchases 
a  cemetery  lot  does  not  usually  acquire  an  absolute  inter- 
est in  or  dominion  over  the  actual  property,  but  merely  a 
qualified  right  for  the  purposes  to  which  the  plat  is 
devoted,  it  being  in  the  nature  of  an  easement  with  the 
exclusive  right  of  burial,  subject  usually  to  the  genergfl 
proprietorship  of  the  association  controlling  the  ceme- 
tery.^^  Other  cases  hold  that  an  interest  in  a  burial  lot 
does  not  rise  to  the  dignity  of  an  easement,  but  is  merely 
a  license  or  right  of  burial.*^  Where  an  executor  pur- 
chases a  burial  lot  from  a  cemetery  association,  using 

Walker,  130  Mass.  422,  432,  39  Am.  so  In  re  Waldron,   26  R.  I.   84, 

Rep.  465.  "  106  Am.  St.  Rep.  688,  67  L.  R.  A. 


31  McWhirter  v.  Newell,  200  111. 
583,  66  N.  E.  345;  Hook  v.  Joyce, 
94  Ky.  450,  21  L.  R.  A.  96,  22  S.  W. 


Where  a  cemetery  and  church  xi8,  58  Atl.  453. 
are  in  a  business  district,  the  cem- 
etery being  neglected  and  the  re- 
moval of  the  church  contemplated, 
an  injunction  to  prevent  the  sale 
of  the  cemeteiy  property  and  the  ^^^'  ^o^Jioke  Cemetery  Co.  v. 
removal  of  the  bodies  therefrom  Goodwin,  101  Va.  605,  44  S.  E.  769. 
and  their  reinterment  in  another  S2  Dwenger  v.   Geary,   113   Ind. 

place  was  denied. — Ex  parte  Mc-  106,  14  N.  E.  903;  Partridge  v. 
Call  (Little  v.  Presbyterian  Church  First  Independent  Church,  39  Md. 
of  Florence),  68  S;.  C.  489,  47  S.  E.  631;  Page  v.  Symonds,  63  N.  H. 
974.  17,  56  Am.  Rep.  481;  Kincaid's  Ap- 

29  Chalker  v.   Chalker,   5  Redf.      peal,  66  Pa.  411,  5  Am.  Rep.  377. 
(N.  Y.)  480, 
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funds  of  the  estate  for  that  purpose,  the  legal  title  remain- 
ing in  the  association,  no  right  therein  passes  under  the 
will  of  the  decedent  which  would  a|Uthorize  a  sale  of  the 
property  to  strangers,  but  it  remains  as  a  place  for  burial 
for  the  decedent's  wife  and  his  descendants.^^ 

A  strong  reason  why  rights  in  a  burial  lot  should  not 
pass  under  a  general  devise  in  a  will  is  because  of  the 
right  of  the  surviving  spouse  or  next  of  kin  to  properly 
preserve  and  protect  the  remains  of  the  decedent.  The 
right  of  custody  of  the  remains  and  the  right  of  property 
in  a  burial  lot  should  go  together,  wherever  it  is  possible. 
A  sort  of  trust  attaches  to  the  land  for  the  benefit  of  the 
family  so  that  neither  the  surviving  spouse  nor  a  child 
can  exclude  the  other  from  burial  therein  because  of  the 
want  of  title.^* 

§  1455.   Erection  of  Tombstone  or  Monument. 

By  the  act  of  burial  is  contemplated  the  usual  incidents 
of  a  decent  burial,  included  in  which  is  the  erection  of  a 
suitable  tombstone  or  monument  over  the  grave  of  the 
decedent.  The  cost  of  this  is  a  part  of  the  funeral  ex- 
penses.*^ The  rule  is  affected,  however,  by  the  condition 

33  Robertson  v.  Mount  Olivet  179,  19  Atl.  867;  Ferrin  v.  Myrick, 
Cemetery  Co.,  116  Tenn.  221,  93  41  N.  Y.  315;  Webb's  Estate,  165 
S.  W.  574.  Pa.  St.  330,  44  Am.  St.  Rep.  666,  30 

34  In  re  Waldron,  26  R.  I.  84,  Atl.  827;  Sherwood  v.  McLaurin, 
106  Am.  St.  Rep.  688,  67  L.  R.  A.  103  S.  C.  370,  88  S.  E.  363;  Gooch 
118,  58  Atl.  453.  v.    Beasley,    137    Tenn.    407,    193 

asBendall    v.    Bendall,    24    Ala.  S.  W.  132. 
294,  60   Am.   Dec.  469;    Fairman's  It  Is  proper  for  the  widow  of  a 

Appeal,  30  Conn.  205,  209;   Crapo  decedent  who  is  also  administra- 

V.    Armstrong,    61    Iowa    697,    17  trix  to  agree  with  her  father,  in 

N.   W.    41;    Pistorius'   Appeal,    53  consideration    of    his    permission 

Mich.  350,  19  N.  W.  31;    Beel  v.  that  her  husband  be  buried  in  the 

Briggs,  63  N.   H.   592,  4  Atl.  702;  father's  cemetery  lot  and  because 

Griggs   V.   Veghte,   47   N.   J.   Eq.  of  its  limitations  as  to  size,  that 
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of  the  estate.  If  the  estate  is  insolvent,  the  rights  of 
creditors  are  of  more  regard  than  those  of  the  next  of  kin 
of  the  deceased,  and  in  snch  a  case  the  rule  is  to  allow  no 
more  for  funeral  expenses  than  is  necessary  and  reason- 
able Tinder  all  the  circumstances.  This  is  determined  to 
an  extent  by  the  rank  or  condition  in  life  of  the  decedent, 
but  is  affected  by  the  rule  that  one  must  be  just  before  he 
is  generous.  The  reasonableness  of  the  amount  to  be 
expended  for  a  tombstone  or  a  monument  over  the  grave 
of  the  decedent,  or  other  funeral  expenses,  is  as  a  general 
rule  a  matter  to  be  determined  according  to  the  circum- 
stances of  each  partictdar  case,  and  rests  in  the  sound  dis- 
cretion of  the  probate  court.  The  question  of  the  neces- 
sity or.  the  reasonableness  of  the  amoimt  expended  is 
always  open  to  inquiry  in  the  probate  court.** 

§  1456.   Common  Law  Rule  Requires  Surviving  Husband  td 
Bear  Expense  of  Burial  of  His  Wife. 

The  common  law  rule  is  that  a  husband  is  bound  to 
bury  his  deceased  wife  in  a  manner  suitable  to  her  station 
in  life,  and  is  likewise  bound  to  defray  all  her  funeral 
expenses.  This  rule  prevails  in  many  of  these  United 
States,  it  being  held  that  the  liability  of  the  husband  as 

the  monument  erected  to  her  hus-  sonable   in   price,   but   each   case 

band    shall    also    have    inscribed  must  be   determined   by  its   own 

thereon  the  names  of  her  father  facts    and    circumstances.  —  Rey- 

and  mother.— McGann  v.  McGann.  nolds  v.  Jones  (N.  H.),  97  Atl.  557. 

28  R.  I.  130,  66  Atl.  52.  ^"^   executor  is   entitled   to  ex- 
pend a  suitable  sum  of  money  for 

36  Pease  v.  Chrlstman,  158  Ind.  ..„          ,.          .       .      ,    ^ 

'  the  erection  of  a, tombstone  over 

642,  64  N.  E.  90.  tj^g    grave    of   his    decedent,    the 

There   is  no   arbitrary  rule   by  amount  of  such  expenditure  being 

which     it     can     be     determined  reasonable  or  not  according  to  the 

whether  a  monument  erected  by  condition  of  the  particular  estate, 

an  executor  to  the  memory  of  the  — In  re  Young's  Estate,  92  Misc. 

deceased  is  appropriate  and   rea-  Rep.  633,  157  N.  Y.  Supp.  494. 
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to  the  expense  of  the  burial  of  his  wife  is  the  same  as  his 
duty  to  support  and  maintain  her  and  to  defray  any 
expenses  occasioned  by  her  last  or  any  illness^^'^  This  rule 
prevails  only  in  the  absence  of  a  testamentary  direction 
by  the  wife  charging  her  estate  with  the  payment  of  het 
funeral  expenses,  for  the  rule  at  common  law  and  still 
prevailing  is  that  if  a  wife  in  her  last  will  directs  that 
funeral  charges  shall  be  paid  out  of  her  estate,  her  estate 
is  liable  therefor.** 

§  1457.  Funeral  Expenses  Oharged  Against  Estate  of  Decedent. 
Principles  of  humanity  require  a  decent  burial  of  the 
dead.  A  decedent  may  leave  no  surviving  spouse  or  close 
relatives  to  attend  to  the  arrangements  for  his  funeral. 
In  many  jurisdictions  the  assets  of  the  estate  of  a  dece^ 
dent  are  pledged  by  statute  for  all  expenses  as  are  reason- 
ably incurred  after  the  decedent's  death  in  relation  to 
burial  and  funeral  charges,  even  before  the  appointment 
of  an  executor  or  adrninistrator.^®  The  expense  of  the 
funeral  is  treated  as  a  debt  of  the  estate  and  this  is  held 
to  apply  equally  to  all  estates.  Thus  where  a  married 
woman  has  died  leaving  a  separate  estate  to  be  adminis- 
tered, the  claim  for  funeral  expenses  may  be  enforced 
against  it  without  regard  to  the  liability  of  the  husband.*" 

37  Jenkins  v.   Tupper,   1  H.  Bl.  38  Willeter  v.  Dobie,   2   Kay   & 

90;   In  re  Werlnger,  100  Cal.  345,  J.  647;  Kenyon  v.  Brightwell,  120 

34   Pac.   825;    Staples'  Appeal,   52  Ga.  606,  1  Ann.  Cas.  169,  48  S.  E. 

Conn.  426;  Willis  v.  Jones,  57  Md.  124. 

362,  368;  Sears  V.  Giddey,  41  Micli.  39  Phillips    v.    Phillips,    87    Me. 

590,  32  Am.  Rep.  168,  2  N.  W.  917;  324,  32  Atl.  963;  Fogg  v.  Holbrook, 

Gallaway  v.  McPherson  Estate,  67  88  Me.  169,  33  L.  R.  A.  660,  33  Atl. 

Mich.  546,  11  Am.  St.  Rep.  596,  35  792;  O'Reilly  v.  Kelly,  22  R.  I.  151, 

N.  W.  114;  Toppin  V.  Moriarity,  59  84  Am.  St  Rep.  833,  50  L.   R.  A. 

N.  J.  Eq.  115,  44  Atl.  469.  483,  46  Atl.  681. 

See,   also,   Patterson   v.   Patter-  40  Morrissey    v.     Mulhern,     168 

son,  59  N.  Y.  574,  17  Am.  Rep.  384.  Mass.  412,  47  N.  E.  407;  McCue  v. 
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Where  by  statute  the  duty  is  imposed  upon  an  executor  or 
administrator  to  see  that  the  decedent  is  decently  buried, 
if  such  burial  is  ordered  by  another  prior  to  the  appoint- 
ment of  the  representative,  the  expenses  so  incurred,  if 
reasonable  and  the  representative  after  appointment  has 
assets  in  his  hands  for  such  purpose,  must  be  defrayed  by 
the  representative.  And  this  demand  can  be  enforced  in 
an  action  against  him.*^ 

§  1458.   What  Comprise  Fujneral  Expenses. 

Funeral  expenses  are  not  limited  to  a  coffin  and  a 
grave,*^  but  should  be  limited  to  matters  necessary  in 
connection  with  the  funeral  and  the  interment.**  Flowers 
are  not,  strictly  speaking,  a  necessity  upon  the  occasion 
of  the  burial  of  a  decedent,  but  they  are  certainly  appro- 
priate and  in  harmony  with  the  sentiment  of  the  occasion. 
A  reasonable  expenditure  in  that  behalf,  although  ordered 
by  a  housekeeper,  there  being  no  relatives  to  attend  to 
such  matters  and  no  administrator  appointed,  is  a  proper 
charge  against  the  decedent's 'estate.**  A  reasonable 
amount  for  funeral  notices,  carriages,  hearse,  and  for 
caring  for  the  body  of  the  dead,  is  a  proper  charge  against 
the  estate.*^    The  cost  of  transporting  the  body  of  the 

Garvey,  14  Hun  (N.  Y.)   562;  Mc-  42  Donald     v.     McWhorter,     44 

Clellan  v.  Fllson,  44  Ohio  St.  184,  Miss.  124. 

58    Am.    Rep.   814,    5   N.   E.    861;  4S  Hewett   v.    Bronson,    5    Dalv 

Moulton  V.  Smith,  16  R.  I.  126,  27  (j^f   y )  2 

Am.    St.    Rep.    728,    12   Atl.    891; 

Schneider  v.  Breiers'  Estate,  129  ^^  *°  ^  tombstone  or  monument 

Wis.  446,  6  L.  R.  A.  (N.  S.)  917,  109  ^   ^^'^  °*  ^«  ^'^'^^'^^  expenses. 

N.W.99.  '''^''''- 

41  Tugwell  V.  Hayman,  3  Camp.  **  O'Reilly  v.  Kelly,  22  R.  I.  151, 

(Eng.)    298;    Rogers    v.    Price,    3  84  Am.  St.  Rep.  833,  50  L.   R.  A. 

Younge  &  J.  28;  Sweeney  v.  Mul-  483,  46  Atl.  681. 

doon,  139  Mass.  304,  52  Am.  Rep.  45  In  re  Osbum's  Estate  (Fowle 

708,  31  N.  E.  720.  v.  Osburn),  36  Ore.  8,  58  Pac.  521. 
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decedent  from  a  distant  point  to  his  home  for  burial  there 
has  been  held  to  be  properly  included  in  the  funeral 
expenses.*®  But  the  expenses  must  in  all  oases  be  limited 
to  reasonable  requirements  according  to  the  circum- 
stances and  conditions  of  the  estate,  extravagant  expend- 
itures not  being  allowed.*'' 

46  Sullivan  v.  Horiier,  41  N.  J,         47  Estate  of  Bradley,  11  Pliila. 
Bq.  299,  7  AtL  411.  (Pa.)  87. 
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§  1459.    General  Purposes  of  Administration. 

The  matter  of  the  administration  of  the  estate  of  dece- 
dents is  one  of  statutory  regulation,  and  the  policy  and 
intent  of  such  statutes  is  that  property  ovraed  by  a  dece- 
dent at  the  time  of  his  death  shall,  except  in  those 
instances  where  title  thereto  passes  by  operation  of  law 
to  another,  be  subjected  to  the  process  of  administration 
in  the  probate  court.  There  seems  to  be  no  other  method 
provided  whereby  the  existence  of  creditors  and  heirs  of 
decedents  may  be  conclusively  established.^  Statutes  pro- 
viding for  the  administration  of  estates  of  decedents  oon- 

1  Estate  of  Strong,  119  Cal.  663,      administrator  prior  to  his  appoint- 
51  Pac.  1078.  ment,  see  §  1343. 


As  to  the  powers  of  an  executor 
before  probate,  see  §§  1344,  1345. 
As  to  liabilities  of  an  executor 
As  to  the  legality  of  acts  of  an      de  son  tort,  see  §§  1254-1276. 


As  to  the  necessity  of  the  ad- 
ministration of  estates,  see  §  1180. 
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template  such  administration  shall  be  terminated  as  soon 
as  practicable.  The  executor  or  administrator  must  col- 
lect the  debts  due  the  estate  and  take  possession  of  the 
tangible  assets ;  and  he  must  also,  if  he  has  funds  so  to 
do,  pay  the  debts  of  the  decedent  and  thg  expenses  of 
administration.  As  soon  as  the  estate  is  in  a  position 
to  be  closed,  the  executor  or  administrator  must  render 
his  final  account  and  cause  the  residue  of  the  estate  to  be 
distributed  to  those  entitled  thereto.  This  should  be 
accomplished  with  reasonable  dispatch.* 

§  1460.   Title  to  Personalty  Vests  in  the  Personal  nepresenta- 
tive :    Common  Law  Rule  and  Statutory  Changes. 

Administration  first  affected  only  personal  property.* 
The  personal  estate  of  a  man  dying  intestate  was  first 
under  the  jurisdiction  of  the  Crown,  and  later  under  the 
ecclesiastical  courts.  Still  later  the  ordinary  was  per- 
mitted to  grant  administration  to  the  widow  of  the  dece- 
dent or  next  of  kin,  or  both  at  his  discretion.  The  residue 
of  the  personalty  of  the  intestate,  after  the  payment  of 
all  debts,  charges  and  funeral  expenses,  was  vested  in  the 
ordinary;  but  in  1670  it  was  enacted  that  such  surplus 
should  go  to  the  widow,  children,  or  next  of  kin.*  The 
early  rule  was  that  upon  marriage  the  legal  existence  of 
a  woman  was  suspended  and  merged  into  that  of  her 
husband,  and  she  could  make  no  testamentary  disposition 
of  personalty  without  her  husband's  consent." 

^Hegarding  an  executor,  the  early  rule  was  that  he  was 
vested  with  absolute  title  and  ownership  to  all  the  per- 

f 

2  Maddock  v.  Russell,  109  Cai.         8  See  §  301. 

417,  42  Pac.  139.  As  to  legal  disabilities  of  map- 

8  See  §  1182.  ried  women  generally,  see  §§  301- 

4  See  §  1181.  811. 
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sonal  property  of  the  estate  of  the  decedent  and  was 
entitled  to  retain  the  surplus  remaining  after  the  pay- 
ment of  debts,  legacies,  funeral  charges  and  the  expenses 
of  administration.  If  the  testator  appointed  an  executor 
without  disposing  of  his  personal  property  or  without 
disposing  of  all  of  it,  the  surplus  remaining  after  pajdng 
the  legacies  and  charges  was  considered  as  a  gift  to  the 
executor.®  This  rule  was  changed  in  England  by  the 
Executor's  Act,  1830,  statute  of  11  Geo.  IV  and  1  Wm. 
IV,  ch.  40,  which  enacted  that  unless  the  will  so  provided, 
the  executor  took  no  beneficial  interest  in  the  residue,  but 
held  the  same  as  trustee  for  those  entitled  thereto  under 
the  statute  of  distribution;  but  the  act  provided  that 
nothing  therein  should  affect  or  prejudice  the  right  of 
an  executor  in  these  cases  where  there  was  no  person  who 
would  be  entitled  to  the  residue  of  the  testator's  estate 
under  the  statute  of  distribution.'^  In  the  United  States 
the  common  law  rule  that  either  the  executor  or  admin- 
istrator was  entitled  to  any  interest  in  the  residue  of  the 
estate  receives  no  recognition,  the  statutes  of  distribution 
universally  providing  that  in  case  of  intestacy  or  of 
property  undisposed  of  by  Avill,  regarding  which  the  testa- 
tor in  fact  dies  intestate,  the  property  shall  pass  to  those 
entitled  thereto  as  set  forth  in  the  statutes,* 

« Attorney-General  v.  Hooker,  2  Knowles     (Roose    v.    ChanO,    49 

P.  Wms.  338,  340;  Southcot  v.  Wat-  L.  J.  Ch.  625,  43  L.  T.  N.  S.  152. 
son,  3  Atk.  226,  228 ;   Urquhart  v.  8  Sinnott   v.    Kenaday,   14    App. 

King,  7  Ves.  Jun.  225.  Cas.   (D.  C.)   1;   Chamberlin's  Ap- 
peal,   70   Conn.    363,   41    L.    R'.   A. 

7  Read    V.    Stedman,    26    Beav.  204,  39  Atl.  734;  Hays  v.  Jackson, 

495;   Hawkins  v.  Hawkins,  7  Sim.  g  Mass.  149,  152;  Wood  v.  Donald- 

173;   In  re  Bacon's  Will  (Camp  v.  son,  87  Mo.  App.  1;  Paup's  Admr. 

Coe),    31    Ch.    Div.    460;     In    re  v.  Mingo,  4  Leigh  (Va.)  163. 
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§  1461.   The  Same  Subject:    Modem  Bule. 

Upon  the  death  of  one  owning  personal  property,  if  no 
administration  be  had  and  the  time  for  granting  admin- 
istration has  expired,  it  may  be  said  that  title  to  the 
personalty  passes  to  the  next  of  kin ;  and  it  may  also  be 
said  that  for  certain  purposes,  even  should  administra- 
tion be  had,  the  title  to  personalty  passes  to  the  next  of 
kin  or  distributees  by  relation  as  of  the  date  of  the  death 
of  the  owner.  But  until  the  estate  is  settled  and  dis- 
tributed, the  next  of  kin  or  distributees  are  not  entitled 
to  the  possession  of  personal  property  of  the  estate  of  the 
decedent.  The  next  of  kin  or  legatees  take  no  title  or 
ownership  to  the  personal  property  of  the  estate  while  it 
is  subject  to  administration.® 

The  transfer  of  the  title  to  personal  property  of  a 
decedent  is  accomplished  through  the  instrumentality  of 
the  probate  court,  the  title  to  such  property  vesting  by 
operation  of  law  in  the  executor  or  administrator,  and 
distributees  must  derive  title  through  him.  He  is  the  only 
one  recognized  by  law  as  having  the  title  to  the  personal 

9  Burnes    v.    Burnes,    137    Fed.  77  App.  Div.  (N.  T.)  391,  79  N.  Y. 

781,    70    C.    C.    A.    357;    Ives    v.  Supp.  337;   Huyler  v.  Dolson,  101 

Beecher,  75  Conn.  153,  52  Atl.  746;  App.   Div.    (N.   Y.)    83,   91    N.   Y. 

Harrell  v.  Harrell,  123  Ga.  267,  51  Supp.    794;    Casto   v.   Murray,    47 

S.   B.   283;    Irwin  v.   Sample,   213  Ore.   57,   81  Pac.   388,  883;    Stehn 

111.    160,   72   N.   E.    687;    Stahl  v.  v.    Hayssen,    124    Wis.    583,    102 

Brown,  72  Iowa  720,  32  N.  W.  105  ;•  N.  W.  1074. 

Van  Aken  v.  Clark,  82  Iowa  256,  48         Where   it  was   claimed  by   the 

N.  W.  73;  Blackman  V.  Baxter,  125  administrator  that  a  certain   bill 

Iowa    118,    2    Ann.    Cas.    707,    70  of  sale  was  void  for  constructive 

L.  R.  A.  250,  100  Pac.  75;   Merrill  fraud,  he  was  justified  in  refusing 

V.   Wooster,  .  99   Me.   460,    59    Atl.  to  deliver  possession  to  the  ven- 

596;    Flynn   v.   Flynn,    183    Mass.  dee,  the  administrator  being  the 

365,  67  N.  E.  314;  Schrafft  v.  Wol-  representative  of  the  creditors.— 

ters,  61  N.  J.  Bq.  467,  48  Atl.  782;  Quackenbush  v.  Graf,  37  S.  D.  385, 

Garvey  v.  U.  S.  Fidelity  etc.  Co.,  158  N.  W.  409. 
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property  of  the  estate.^"   Likewise  lie  is  the  only  one 
entitled  to  sue  for  and  recover  the  same.^^ 

The  general  rule  is  that  the  legal  title  to  all  personal 
property  of  a  decedent,  including  all  chattel  interests  and 
choses  in  action^  vests  in  the  personal  representative  as 
of  the  date  of  the  death  of  the  decedent ;  and  such  personal 
representative  has  the  title  and  right  of  possession  thereto 
against  the  next  of  kin  and  legatees  until  the  end  of 
administration  and  final  distribution.^^  He  is  entitled  to 


10  Scruggs  V.  Scruggs,  105  Fed. 
28;  Moore  v.  Fidelity  Trust  Co., 
138  Fed.  1,  70  C.  C.  A.  663;  Black- 
burn V.  Fitzgerald,  130  Ala.  584, 
30  So.  568;  Freese  v.  Hibernia 
Sav.  Society,  139  Cal.  392,  73  Pac. 
172;  Scott  V.  Jenkins,  46  Fla.  518, 
35  So.  101;  Flynn  v.  Flynn,  183 
Mass.  365,  67  N.  E.  314;  Morris  v. 
Vyse,  154  Mich.  253,  129  Am.  St. 
Rep.  472,  117  N.  W.  639;  McCor- 
mick  V.  Stephany,  57  N.  J.  Eq.  257, 
41  Atl.  840;  Robinson  v.  Adams, 
30  Misc.  Rep.  (N.  Y.)  537,  63 
N.  Y.  Supp.  816;  In  re  John's  Will, 
30  Ore.  494,  501,  36  L.  R.  A.  242, 
47  Pac.  341,  50  Pac.  226;  State  v. 
O'Day,  41  Ore.  495,  500,  69  Pac. 
542;  Murphy  v.  Tillson,  64  Ore. 
558,  130  Pac.  637. 

iiHawnes  v.  Harris,  33  Iowa 
516;  Baird  v.  Brooks,  65  Iowa  40, 
21  N.  W.  163;  Morris  v.  Vyse,  154 
Mich.  253,  129  Am.  St.  Rep.  472, 
117  N.  W.  639. 

Where  the  period  for  granting 
letters  of  administration  has  ex- 
pired, and  all  debts  of  the  dece- 
dent have  been  paid  so  that  there 
are    no   creditors,    a   widow    and 
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heirs  of  the  decedent  were  held 
entitled  to  maintain  an  action 
against  another  heir  who  had  ap- 
propriated property  of  the  dece- 
dent.— Murphy  v.  Murphy,  80  Iowa 
740,  45  N.  W.  914. 

12  Kennedy  v.  Davis,  .171  Ala. 
609,  Ann.  Cas.  1913B,  225,  55  So. 
104;  Arbaugh  v.  West,  127  Ark. 
98,  192  S.  W.  171;  Woodhouse  v. 
Phelps,  51  Conn.  521;  Gray  v. 
Goddard,  90  Conn.  561,  98  Atl.  126; 
Ritchie  v.  Barnes,  114  Iowa  67,  86 
N.  W.  48;  Morris  v.  Vyse,  154 
Mich.  253,  129  Am.  St.  Rep.  472, 
117  N.  W.  639;  Messersmith's  Es- 
tate V.  Messerstoith,  264  Mp.  610, 
175  S.  W.  914;  Smith  v.  Steen,  20 
N.  M.  436,  150  Pac.  927;  People  v. 
Smith,  172  App.  Div.  (N.  Y.)  826, 
159  N.  Y.  Supp.  1073;  affirmed,  219 
N.  Y.  222,  114  N.  B.  50;  Murphy  v. 
Tillson,  64  Ore.  558,  130  Pac.  637; 
Bishop  V.  Locke,  92  Wash.  90,  158 
Pac.  997. 

See  §  257. 

As  to  benefits  arising  from  a 
policy  of  life  insurance,  the  dis- 
tinguishing features,  and  how  con- 
sidered, see  §§  258-260. 
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take  possession  of  all  the  personal  property  of  the  dece- 
dent as  against  the  next  of  kin  or  distributees,  without 
regard  to  any  agreement  which  they  may  have  made 
among  themselves. ^^ 

§  1462.   How  Equity  Considers  the  Title  of  the  Personal  Repre- 
sentative to  the  Personalty. 

.  A!1  though  the  rule  of  the  common  law  stated  in  the  pre- 
ceding section  was  recognized  by  the  courts  of  equity,  yet 
if  any  provisions  of  the  will  evidenced  an  intent  that  an 
executor  was  not  to  hiave  the  residue  of  the  personalty  for 
his  personal  benefit,  he  was  deemed  in  equity  a  trustee  for 
the  next  of  kin.  The  executor  could  take  only  that  which 
the  testator  did  not  intend  to  dispose  of.^*  If  from  all 
the  circumstances,  or  expressions  in  the  will,  it  could  be 
considered  that  the  testator  intended  the  executor  to  have 
only  the  office  without  a  beneficial  interest  in  the  prop- 
erty, the  executor  was  deemed  a  trustee  for  those  entitled 
to  the  surplus. ^^  Any  legacy  in  favor  of  the  executor, 
whether  general,  specific  or  as  a  member  of  a  class,  raised 
the  presumption  that  the  executor  was  not  to  have  the 
undisposed  of  residue.^" 

An  executor  may,  of  course,  be  a  general  or  the  residu- 
ary legatee  under  the  will  wherein  he  is  named  as  exec- 
utor. His  rights  as  such  a  beneficiary  are  separate  and 
distinct  from  those  he  takes  by  virtue  of  his  office.  But 
if  the  executor  who  is  also  the  residuary  legatee  gives  a 

As    to    benefits    accruing    from  is  EUcock  v.  Mapp,  3  H.  L.  Cas. 

membership  in  mutual  benefit  so-      492. 

cieties,  see  §  261.  i®  Holford  v.  Wood,  4  Ves.  Jun. 

,0  13,--.        T>    i,„*    -.on   iv/r;„T,       76;  Abbott  V.  Abbott,  6  Ves.  Jun. 
18  Brobst  V.   Brobst,   190   Mien.      „,„     „  .       ". 

343;    Southcot  v.  Watson,  3  Atk. 
63,  155  N.  W.  734.  ^^g.  ^^^^^  ^  ^^^^^^  ^  ^^^   ^  ^ 

11  Dawson  v.  Clarke,  18  Ves.  154;  Cradock  v.  Owen,  2  Sm.  &  G. 
Jun.  247.  241. 
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bond  conditioned  that  he  will  pay  all  debts,  charges  and 
legacies,  he  becomes  in  effect  the  absolute  owner  of  the 
personalty." 

Although  the  general  rule  at  law  is  that  the  personal 
estate  of  a  decedent  vests  in  the  executor  or  administra- 
tor, yet  in  equity  the  personal  representative  of  the  dece- 
dent is  now  always  considered  as  the  mere  agent  or 
trustee  for  the  creditors,  next  of  kin,  distributees  or 
legatees.  While  the  executor  or  administrator  is  vested 
with  the  legal  title  to  personal  property  of  the  estate,  yet 
it  is  a  mere  naked  title  without  any  personal  interest. 
Plis  right,  however,  will  always  prevail  against  strangers 
and  even  against  interested  parties  if  the  personalty  is 
necessary  for  the  purposes  of  administration  as  directed 
by  the  statute.  If  such  property  is  not  needed  for  admin- 
istration and  has  passed  without  administration  to  the 
one  to  whom  it  rightfully  belongs  and  to  whom  it  must  be 
finally  distributed,  the  naked  legal  title  of  the  personal 
representative  will  not  prevail  in  equity  against  the  one 
to  whom  the  equitable  title  and  rightful  possession  has 
passed.^* 

The  beneficiaries  of  trust  property  who  are  sui  juris 
and  whose  rights  have  become  vested,  may  deal  with  and 
convey  their  interests  in  the  trust  property,  and  the 
trustee  will  be  required,  at  the  proper  time,  to  transfer 
the  legal  title  in  accordance  therewith,  such  action  not 
being  contrary  to  the  terms  of  the  trust.  In  the  case,  of 
an  executor  or  administrator,  the  beneficiaries  of  the 

17  Clarke     v.     Tufts,     5     Pick.  See,  also,  §  1364. 

(22  Mass.)  337;  Durfee  v.  Abbott,  ig  Kennedy   v.    Davis,    171   Ala 

50  Mich.  278,  15  N.  W.  454;  Batch- 
elder  V.  Russell,  10  N.  H.  39;  Rich- 
ardson V.  Bailey,  69  N.  H.  384,  76 
Am.  St.  Rep.  176,  41  Atl.  263. 


609,  Ann.  Cas.  1913B,  225,  55  So. 
104;  Woodhouse  v.  Phelps,  51 
Conn.  521. 
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trust  are  the  creditors  of  the  estate  and  those  entitled 
to  the  property  upon  final  distribution.  When  all  the 
creditors  have  been  paid,  the  distributees  are  the  sole 
beneficiaries."  Although  the  executor  or  administrator 
is  invested  with  the  legal  title  to  the  personal  property  of 
the  estate,  he  holds  the  same  charged  with  the  duty  of 
managing  and  disposing  of  it  according  to  law  and  the 
provisions  of  the  will,  if  any.  In  equity  he  is  regarded 
as  a  trustee  and  is  held  to  the  responsibilities  and  duties 
of  a  trustee.^"  Adult  heirs  or  next  of  kin,  laboring  under 
no  legal  disability,  may  contract  among  themselves  with 
reference  to  the  distribution  of  the  personal  property 
where  the  rights  of  creditors  are  not  involved,  even  as 
against  an  administrator.^^ 

§  1463.   Right  of  Personal  Eepresentative  to  Sell  the  Personal 
Property  of  the  Estate. 

The  rule  of  the  common  law  is  that  the  personal  repre- 
sentative of  a  decedent  can  sell  and  dispose  of  the  per- 
sonal property  of  the  estate  to  the  same  extent  that  the 
decedent  could  have  done  had  he  been  living.^^  In  equity, 

19  MoKeigue  v.  Chicago  etc.  R.  519,  Ann.  Cas.  1912A,  1166,  123 
Co.,  130  Wis.  543,  118  Am.  St.  Rep.      N.  W.  187. 

1038,  10  Ann.  Cas.  554,  11  L.  R.  A.  22  Mead  v.  Orrery,  3  Atk.  235; 

(N.  S.)  148,  110  N.  W.  384.  Hill  v.  Simpson,  7  Ves.  Jun.  152, 

166;  Ball  v.  Harris,  8  Sim.  485; 
Russell  V.  Plaice,  18  Beav.  21; 
Broadwell  v.  Banks,  134  Fed.  470; 
Wi^.  26,  85  N.  W.  689;  Abrams  v.  ^^^^^.^  ^  Hatchett,  56  Ala.  461; 
United  States  Fidelity  etc.  Co.,  Buckingham's  Appeal.  60  Conn. 
127  Wis.  579,  115  Am.  St.  Rep.  143,  159,  22  Atl.  509;  Clark  v. 
1055,  5  L.  R.  A.  (N.  S.)  575,  106  Blackington,  110  Mass.  369;  Edney 
N.  W.  1091.  y    Baum,   70  Neb.   159,  97   N.   W. 

21  Douglas  V.  Albrecht,  130  Iowa  252;  Leitch  v.  Wells,  48  N.  Y.  585; 
132, 106  N.  W.  354;  In  re  Lindsay's  Mead  v.  Byington,  10  Vt.  116; 
Guardianship,  132  Iowa  119,  109  Hemmy  v.  Hawkins,  102  Wis.  56, 
N.  W.  473;  In  re  Acken,  144  Iowa      72  Am.  St.  Rep.  863,  78  N.  W.  177. 


20  Taylor  v.  Hill,  86  Wis.  99,  56 
N.  W.  738;  Hutson  v.  Jenson,  110 
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however,  tlie  executor  or  administrator  is  a  trustee  and 
by  virtue  of  Ms  office  takes  no  beneficial  interest  in  the 
personalty.  It  is  the  duty  of  an  executor  or  administrator 
to  administer  and  dispose  of  the  personalty  according  to 
the  provisions  of  the  testator's  will  and  the  provisions 
of  law.  The  collection  of  assets  for  the  purpose  of  pay- 
ing the  decedent's  debts  is  a  duty  always  imposed  upon 
the  personal  representative.  To  accomplish  such  a  pur- 
pose it  is  necessary  in  many  cases  to  sell  some  of  the 
personal  estate.  A  purchaser  is  not  required  to  make  an 
investigation  and  attempt  to  ascertain  the  extent  of  the 
debts  of  the  estate  and  the  necessity  of  the  sale  of  per- 
sonalty to  satisfy  them,  nor  is  the  purchaser  bound  to  see 
that  the  proceeds  of  the  sale  are  properly  applied  by  the 
personal  representative.  Then,  again,  the  ordinary  claim 
of  a  creditor  is  not  a  lien  upon  the  personal  property  of 
the  estate.  It  would  be  difficult  for  the  personal  repre- 
sentative to  find  a  purchaser  for  the  personalty  if  such 
purchaser  were  thereafterward  called  to  account  regard- 
ing the  necessity  for  the  sale  and  the  appropriation  by  the 
personal  representative  of  the  proceeds.  In  the  absence 
of  some  statutory  requirement  to  the  contrary,  the  rule 
is  that  one  who  in  good  faith  and  for  a  fair  and  valuable 
consideration  purchases  personal  property  from  an  exec- 
utor or  administrator  acquires  a  valid  title  thereto.^^ 
This,  however,  does  not  give  the  personal  representative 
any  authority  to  make  a  gift  of  any  of  the  personal  prop- 
erty of  the  estate,  irrespective  of  its  value.^* 

23  Scott  V.   Tyler,   2  Dick.  712,  Williams   v.   Ely,   13   Wis.    1,    7; 

725;   Whale  v.  Booth,  4'  Term  R.  Hemmy  v.  Hawkins,  102  Wis.  56, 

625,  n.   a.;    Salmon   v.   Clagett,   3  60,  72  Am.  St.  Rep.  863,  78  N.  W. 

Bland    (Md.)    125,    169;    Jelke    v.  177. 

Goldsmith,  52  Ohio  St.  499,  514,  49  2i  Matter  of  Radovich,   74   Cal. 

Am.   St.   Rep.  730,   40   N.   E.   167;  536,  5  Am.  St.   Rep.  466,  16  Pac. 
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Unless  restrained  by  statute,  tlie  personal  representa- 
tive has  the  same  power  to  mortgage  and  pledge  the  per- 
sonal assets  of  the  estate  as  he  has  to  dispose  of  them  by 
sale.^°  As  to  the  personal  representative  personally,  he 
has  no  authority  to  dispose  of  any  of  the  personal  assets 
except  for  purposes  properly  connected  with  the  admin- 
istration of  the  estate;  but  a  purchaser  or  pledgee  who 
takes  the  property  in  good  faith  and  for  valu'e  is  not 
required  to  know  the  facts,  and  the  transaction  will  be 
sustained  although  the  representative  sell  or  pledge  the 
assets  for  some  other  purpose.^®  But  where  the  purchaser 
or  pledgee  has  knowledge  of  the  perversion  of  the  prop- 
erty to  other  purposes  than  those  of  the  estate,  or  of  the 
intended  perversion  of  the  proceeds,  the  property 
acquired  by  the  purchaser  or  pledgee  with  knowledge  of 
the  disregard  of  the  personal  representative  of  the  obli-- 
gations  of  his  trust,  may  be  followed  into  his  hands  and 
recovered.  The  law  exacts  the  most  perfect  good  faith 
from  all  parties  dealing  with  a  trustee  in  regard  to  tmst 
property.^'' 

§  1464.   The  Same  Subject :    Statutory  Regfulations. 

The  rule  of  the  common  law  as  to  the  power  of  an 
executor  or  administrator  to  sell  and  dispose  of  personal 

321;   Powers  v.  Powers,  48  How.  26  Jelke  v.   Goldsmith,   52   Ohio 

Pr.   (N.  Y.)   389.  St.  499,  514,  49  Am.  St.  Rep.  730, 

25  Scott  V.  Tyler,  2  Dick.  ,712;  40  n.  B.  167;  Hemmy  v.  Hawkins, 

Vane   v.   Rlgdon,   L.   R.  Ch.  App.  ^^^  Wis.  56,  60,  72  Am.  St.   Rep. 

663;  Smith  V.  Ayer  (First  National  „„,   rjo  -kt  w   177 
Bank),   101  TJ.   S.   320,   25    L.    Ed. 

955;   Shaw  v.  Spencer,  100  Mass.  27  Smith  v.  Ayer   (National 

382,  392,  97  Am.  Dec  107,  1  Am.  Bank),   101  U.   S.   320,   25    L.    Ed. 

Rep.   115;    Smith   v.    Second   Na-  955;  Thomasson  v.  Brown,  43  Ind. 

tional   Bank,    169    N.    Y.    467,    62  203 ;  Johnson  v.  Payne  &  Williams 

N.  E.  577.  Bank,  56  Mo.  App.  257,  263. 


POWERS  AS   TO   REALTY  AND  PEESONALTT.  2237 

property  has  been  modified  by  statute  in  many  jurisdic- 
tions. Such,  statutes  vary :  In  some  states  no  sale  can 
be  made  without  an  order  of  court.^®  In  some  jurisdic- 
tions, however,  the  statutory  provision  regarding  the 
securing  of  an  order  of  court  for  the  sale  of  personal 
property  is  merely  directory  and  not  mandatory ;  if  such 
an  order  is  secured  the  personal  representative  is  pro- 
tected from  liability,  but  such  an  order  does  not  lend  any 
additional  validity  to  a  sale  made  in  good  faith  and  for 
value  and  regarding  which  no  objection  can  be  raised.^® 
In  some  jurisdictions  the  manner  in  which  the  sale  may 
be  made  is  regulated  by  statute  and  the  personal  repre- 
sentative is  authorized  tq  make  a  sale  without  an  order 
of  court  provided  he  conforms  to  the  statutory  regula- 
tions.*" A  testator  in  his  will,  however,  irrespective  of 
the  statute,  may  grant  to  the  executor  the  power  to  sell, 
mortgage,  pledge  or  otherwise  dispose  of  any  and  all  of 
his  personal  estate,  and  this  vests  in  the  executor  the 
power  so  to'  do  without  an  order  of  court.  Any  disposition 
of  the  property  will  therefore  be  made  under  the  power 

28  Wartng  v.  Lewis,  53  Ala.  615;  Neb.  159,  97  N.  W.  252;   Sherman 

In  re   Mclntire   Estate,   1   Alaska  v.  Willett,  42  N.  Y.  146;   Mead  v. 

73;   Winningham  v.  Holloway,  51  Byington,  10  Vt.  116;  Williams  v. 

Ark.  385,  11  S.  W.  579;  Matter  of  j;jy_  ^^  -^jg  ^^ 
Radovich,  74  Cal.  536,  5  Am.  St. 
Rep.  466,  16  Pac.  321;  Poullian  v. 
Brown,  82  Ga.  412,  9  S.  E.  1131; 
Brooks  V.  Bergner,  83  Md.  352,  35 
Atl.  98;  Welder  v.  Osborn,  20  Ore. 
307,    25    Pac.    715;     Redfeam    v.  See,  also.  Citizens  Street  R.  Co. 

Craig,  57  S.  C.  534,  35  S.  E.  1024;  v.  Robbins,  128  Ind.  449,  25  Am. 

Altgelt  V.  Alamo  National   Bank,  St.   Rep.  445,  12  L.   R.  A.  498,  26 

98  Tex.  252,  83  S.  W.  6.  N.  B.  116;  Lappln  v.  Mumford,  14 

,     29  Clark     V.     Blackington,     110  Kan.  9;  Chandler  v.  Stevenson,  68 

Mass.    369;    Edney    v.    Baum,    70  Mo.  450. 


soRichley  v.  Chllds,  114  111. 
App.  173  (sale  must  be  made  at 
public  sale  under  the  Illinois  stat- 
ute). 
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and  not  by  reason  of  any  authority  conferred  by  law  or 
order  of  the  probate  court.*^ 

§  1465.   Real  Property  Liable  for  Decedent's  Debts  When  the 
Personalty  Is  Insufficient. 

The  riile  of  the  common  law  was  that  the  title  to  and 
the  right  of  possession  of  the  real  property  of  a  decedent 
descends  and  vests  upon  his  death  immediately  in  his 
heir,  the  realty  being  charged  only  with  specialty  debts 
or  those  of  record,  the  heir  not  being  liable  for  the  simple 
contract  debts  of  the  decedent,  and  his  liability  for  spe- 
cialty debts  was  limited  to  the  value  of  the  land.  By  stat- 
ute, however,  real  property,  both  in  England  and  in  the 
United  States,  is  made  liable  for  the  debts  of  the  dece- 
dent,^^  although  the  personalty  must  first  be  resorted  to 
for  the  payment  of  the  same.^* 

The  rule  today  in  England  by  statute  is  that  lands  of  a 
decedent  vest  in  the  personal  representative  the  same  as 
chattels,  and  this  includes  realty  over  which  the  decedent 
had  a  general  power  of  appointment.  Administration  is 
had  over  the  estate  of  a  decedent  when  the  same  consists 
of  realty  only,  the  personal  representative  taking  charge 
of  the  realty  for  the  purposes  of  administration,  with  the 
same  rights,  duties  and  liabilities  as  in  the  case  of  per- 
sonal property  except  in  the  matter  of  sale  and  disposi- 
tion. The  real  property,  however,  is  subject  to  liability 
for  the  payment  of  the  debts  of  the  decedent  if  the  per- 

31  McCoUum  V.  McCoUum's  Exr.,  32  See  §§  782,  783,  1182^ 
33  Ala.  711;  Matter  of  Durham,  49 

Cal.  490;  Jackson  v.  Williams,  50  ''  ^^^  §§  ^^*'  ^^5,  1182. 

Ga.  553.  As  to  charges  by  a  testator  in 

Compare:   Brooks  v.  Bergner,  83  his  will  for  the  payment  of  debts 

Md.  352,  35  Atl.  98.  and  legacies,  see  §§  782-812. 
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sonalty  is  insufficient  for  that  purpose.    This  is  likewise 
the  general  rule  in  the  United  States.^* 

§  1466.    The  Same  Subject:    Distinction  Between  Debts  of  Dece- 
dent and  Expenses  of  Administration. 

There  is  a  distinction,  however,  between  the  debts  of 
the  decedent  and  the  expenses  of  administration.  The 
statute  may  authorize  the  administrator  to  sell  real  estate, 
when  the  personalty  is  insufficient,  to  pay  the  debts  of  the 
decedent,  an  allowance  made  for  the  support  of  the  fam- 
ily, and  the  expenses  of  administration  which  include 
costs,  attorney  fees  and  commissions  to  the  representa- 
tive. Where  the  statute  authorizes  a  sale  of  the  realty 
for  the  purpose  only  of  paying  the  debts  of  the  decedent, 
a  sale  of  the  realty  for  the  sole  purpo.se  of  paying  the 
expenses  of  administration  is  not  authorized;  this  rule, 
however,  applies  only  in  those  jurisdictions  where  the 
title  to  the  real  property  vests  immediately  in  the  heir 
upon  the  death  of  the  ancestor,  and  not  in  those  jurisdic- 

34  See  §§  1183,  1288.  62  Am.  St.  Rep.  734,  41  S.  W.  998; 

See,  also,  Griffitti  v.  RudisUl,  141  Tunniclife  v.  Fox,  68  Neb.  811,  94 
Ala.  200,  37  So.  83;  Collins  v.  N.  W.  1032;  Lippincott  v.  Smith, 
Paepcke-Leicht  Lumber  Co.,  74  69  N.  J.  Bq.  243,  60  Atl.  330;  Mat- 
Ark.  81,  84  S.  W.  1044;  Ryer  v.  ter  of  Summers,  37  Misc.  Rep. 
Fletcher-Ryer  Co.,  126  Cal.  482,  (N.  Y.)  575,  75  N.  Y.  Supp.  1050; 
58  Pac.  908;  Burr  v.  Bloemer,  174  Matter  of  Richmond,  168  N.  Y. 
111.  638,  51  N.  E.  821;  Moore  v.  385,  61  N.  B.  647;  CaiT  v.  Hull,  65 
Moore,  155  Ind.  261,  57  N.  B.  242;  Ohio  St.  394,  87  Am.  St.  Rep.  623, 
Herriott  v.  Potter,  115  Iowa  648,  58  L.  R.  A.  641,  62  N.  E.  439; 
89  N.  W.  91;  Stewart  v.  Rogers,  State  v.  O'Day,  41  Ore.  495,  69 
71  Kan.  53,  80  Pac.  58;  Seldner  v.  Pac.  542;  Jennings  v.  Pai;r,  62 
Katz,  96  Md.  212,  53  Atl.  931;  S.  C.  306,  40  S.  B.  683;  Read  v. 
Fleming  v.  McCutcheon,  85  Minn.  Franklin  (Tenn.),  60  S.  W.  215; 
152,  88  N.  W.  433;  Ashley  v.  Carlton  v.  Goebler,  94  Tex.  93,  58 
Young,  79  Miss.  129,  29  So.  822;  S.  W.  829;  Bishop  v.  LK)cke,  92 
Emmons  v.  Gordon,  140  Mo.  490,  Wash.  90,  158  Pac.  997. 
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tions  where  by  statute  the  title  tC'the  real  property  vests 
in  the  executor  or  administrator  the  same  as  personalty.^® 

§  1467.   Interests  in  Mortgages,  Leaseholds,  and  Contracts  of 
Sale  and  Purchase  of  Realty,  How  Considered. 

As  to  mortgages,  the  modern  rule  is  that  prior  to  fore- 
closure the  interest  of  a  mortgagee  in  a  mortgage  and  in 
the  indebtedness  secured  is,  like  other  choses  in  action, 
a  personal  estate,  and  such  interest  vests  in  the  executor 
or  administrator  upon  the  death  of  the  mortgagee.*®  The 
rule  is  the  same  although  the  mortgage  be  in  the  form  of 
a  deed  absolute  on  its  face,  but  in  fact  intended  as  a 
mortgage.^'^  And  the  interest  of  the  mortgagor  is  consid- 


35  Mays  V.  Rogers,  52  Ark.  320, 
vl2  S.  W.  579;  Walker  v.  Dlehl,  79 
111.  473;  Dean  v.  Dean,  2  Mass. 
150;  Drinkwater  v.  Drinkwater,  4 
Mass.  354;  Moore  v.  Ware,  51 
Miss.  206;  Fitch  v.  Witbeck,  2 
Barb.  Ch.  (N.  Y.)  161;  Walwortb 
V.  Abel,  52  Pa.  St.  370. 

Under  the  Ohio  statute  which 
reads:  "As  soon  as  an  adminis- 
trator shall  ascertain  that  the  per- 
sonal estate  in  his  hands  will  be 
insufficient  to  pay  all  the  debts  of 
the  deceased,  with  the  allowance 
to  the  widow  and  children  for 
their  support,  twelve  months,  and 
charges  of  administration  of  the 
estate,  he  shall  apply  to  the  Pro- 
bate Court  or  the  court  of  Com- 
mon Pleas  for  authority  to  sell 
the  real  estate  of  the  deceased," 
it  was  held  that  the  proper  con- 
struction is  that  sufficient  of  the 
lands  may  be  sold  to  pay  charges 
of  administration  where  it  is  nec- 


essary to  make  a  sale  for  the  pay- 
ment of  the  debts  of  the  deceased 
or  the  year's  allowance,  but  if 
the  petition  for  sale  does  not  al- 
lege the  existence  pf  debts  of  the 
decedent  'but  only  sets  forth 
charges  of  administration,  the 
court  has  no  authority  to  author- 
ize the  sale. — Carr  y.  Hull,  65  Ohio 
St.  394,  87  Am.  St.  Rep.  623,  58 
L.  R.  A.  641,  62  N.  E.  439. 

36  Fehringer  v.  Martin,  22  Colo. 
App.  634,  126  Pac.  1131. 

See  §  256. 

As  to  the  effect  of  a  mortgage 
upon  lands  specifically  devised, 
see  §  747. 

As  to  the  liability  of  mortgaged 
property  for  the  mortgage  .  debt, 
when  such  property  is  specifically 
devised,  under  the  common  law 
and  the  modern  rule,  see  §§  794- 
797. 

37  Williams  v.  Williams,  270 
111.  ^52,  110  N.  E.  876. 
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ered  as  realty  even  after  foreclosure,  the  equity  of 
redemption  having  the  qualities  of  a  legal  estate.^^ 

At  common  law  all  leasehold  interests  in  realty  are 
considered  as  personal  property,  SLud  this  applied  to  a 
leasehold  even  for  a  period  of  a  thousand  years  or  with 
the  right  of  perpetual  renewal.^®  The  period  for  which 
leases  may  now  be  made  has  been  greatiy  restricted  by 
statute,  and  a  leasehold  for  an  extended  period  under 
some  statutes  may  be  considered  as  realty.  If  the  lease- 
bold  is  realty,  it  passes,  upon  the  death  of  the  owner, 
primarily  to  the  heir;  if  the  leasehold  is  personalty,  it 
passes  to  the  executor  or  administrator  who  holds  the 
legal  title  thereto  during  the  course  of  administration.*" 

Under  a  valid  and  binding  contract  for  the  sale  and 
purchase  of  lands,  the  vendor  holds  the  legal  title  in  trust 
for  the  vendee  who  in  turn  is  a  trustee  for  the  vendor  as 
to  the  purchase  price.  Upon  the  death  of  the  contracting 
parties,  the  interest  of  the  vendor  passes  as  personalty 
and  the  interest  of  the  vendee  as  realty.*^ 

38  Cutler  V.  Meeker,  71  Neb.  732,  40  Orchard  v.  Wright  etc.  Store 
8  Ann.  Cas.  951,  99  N.  W.  514.            Co.,  225  Mo.  414,  20  Ann.  Cas.  1072, 

See  §  256.  125  S.  W.  486. 

Where  land  has  been  mortgaged  A   leasehold   interest   in   which 

to  the  testator  and  the  mortgage  the   unexpired   term  is  less   than 

has  been  foreclosed  and  the  prop-  one  year,  is  personal  property  and 

erty  bought  in  by  the  executor,  he  subject  to  sale  by  the  administra- 

has    no    power   to    mortgage    the  tor. — Glaser  v.   Burns,   154   N.   Y. 

property,  but  must  sell  it  and  pay  Supp.  21. 

the  money  to  the  legatees  as  re-  4i  Lewis  v.   Hawkins,   23   Wall, 

quired   by  the  will.— Goodwell  v.  (U.   S.)    119,   126,   23    L.    Ed.   113; 

Taylor  (N.  J.  Ch.),  97  Atl.  569.  Hardin  v.  Boyd,  113  TJ.  S.  756,  28 

39  Orchard  v.  Wright  etc.  Store  L.  Ed.  1141,  5  Sup.  Ct.  771 ;  Cutler 
Co.,  225  Mo.  414,  20  Ann.  Cas.  1072,  v.  Meeker,  71  Neb.  732,  8  Ann. 
125  S.  W.  486.  Cas.  951,  99  N.  W.  514. 

See  §  255.  See  §§  244,  746, 
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§  1468.  Common  Law  Rule  Is  That  Realty  Passes  Directly  to 
the  Heir  or  Devisee,  Subject  to  the  Right  of  Dower, 
Etc. 
Statutes  have  been  enacted  in  most  jurisdictions  which 
have  for  their  principal  object  the  subjecting  of  real 
property  to  administration  for  such  purposes  as  the  stat- 
utes specify.  These  statutes  vary  greatly  in  detail.  The 
statutes  of  descent  and  distribution  generally  merely 
designate  the  heirs  or  those  who  are  entitled  to  succeed 
to  the  property  of  an  intestate  decedent,  but  do  not  affect 
the  common  law  rule  as  to  the  rights  of  the  heir  to  the 
real  property.  Such  rights,  if  affected  at  all,  are  affected 
by  the  statutes  which  subject  the  real  property  of  a 
decedent  to  administration  by  the  court  exercising  pro- 
bate jurisdiction.  At  common  law  the  heir  of  an  intestate 
had  certain  rights  and  such  rights  still  prevail  except  as 
they  have  been  modified  by  statute.  Since  the  enactments 
in  the  various  jurisdictions  differ  in  character,  it  seems 
advisable  to  first  consider  the  common  Jaw  rights  of  the 
heir,  and  with  such  rights  in  mind,  then  to  consult  the 
statute  of  the  particular  jurisdiction  involved.  The  com- 
mon law  rule  is  that  upon  the  death  of  an  intestate  owner, 
the  title  to  all  real  property  possessed  by  him  at  the  time 
of  his  demise  vests  immediately  in  the  heir  who  is  entitled 
to  the  possession  thereof;  and  the  heir  is  the  only  one 
who  is  entitled  to  bring  actions  at  law  or  suits  in  equity 
concerning  the  realty,  such  as  ejectment,  trespass,  action 
for  waste,  or  a  suit  to  quiet  title  or  to  set  aside  a  con- 
veyance secured  from  the  decedent  through  fraud,  undue 
influence  or  the  like.  The  common  law  rule  still  prevails 
except  where  modified  by  statute,*^  and  in  the  absence 

42  See  generally,  Shamblin  v.  4  S.  W.  276;  Rose  v.  Withers,  39 
Hall,  123  Ala.  541,  26  So.  285;  Fla.  460,  22  So.  724;  Holt  v.  An- 
Chowning  v.  Stanfield,  49  Ark.  87,      derson,  98  Ga.  220,  25  S.  E.  496; 
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of  a  statute  to  the  contrary,  the  heir  of  the  owner  of  real 
property  dying  intestate  is  entitled  to  the  rents,  issues 
and  profits  accruing  after  the  owner's  death.^* 

In  the  absence  of  a  statute  to  the  contrary,  real  prop- 
erty specifically  devised  and  not  charged  by  the  testator 
in  his  will  with  the  payment  of  debts  or  legacies,  following 
the  common  law  rule,  vests  in  the  devisee  upon  the  death 


Haynes  v.  McDonald,  158.111.  App. 
294;  Walbrldge  v.  Day,  31  111.  379, 
83  Am.  Dec.  227;  Humphries  v. 
Davis,  100  Ind.  369;  Walsh  T. 
Wheelwright,  96  Me.  174,  52  Atl. 
649 ;  Lobdell  v.  •  Hayes,  12  Gray 
(78  Mass.)  236;  Covert  v.  Morri- 
son, 49  Mich.  133,  13  N.  W.  390; 
Cohea  v.  Jemison,  68  Miss.  510,  10 
So.  46;  McQuitty  v.  Wilhite,  218 
Mo.  586,  131  Am.  St.  Rep.  561,  563, 
117  S.  W.  730;  Potts  v.  Smith 
(Mo.),  178  S.  W.  881;  Security  In- 
vestment Co.  V.  Liottridge,  2  Neb. 
Unof.  489,  89  N.  W.  298;  Lucy  v. 
Lucy,  55  N.  H.  9;  Romaine  v.  Hen- 
drickson,  24  N.  J.  Eg.  231;  Covell 
V.  Weston,  20  Johns.  (N.  Y.)  414; 
Beam  v.  Jennings,  89  N.  C.  451; 
Webster  v.  Webster,  53  Pa.  St. 
161;  Ackerman  v.  Smiley,  37  Tex. 
211;  Austin  v.  Bailey,  37  Vt.  219, 
86  Am.  Dec.  703;  McKenney  v. 
Minahan,  119  Wis.  651,  97  N.  W. 
489. 

43  See  generally,  Herron  v.  Com- 
stock,  139  Fed.  370,  71  C.  C.  A. 
466;  Stovall  v.  Clay,  108  Ala.  IjBS, 
20  So.  387;  Stewart  v.  Smiley,  46 
Ark.  373;  Estep  v.  Armstrong,  91 
Cail.   659,   27   Pac.   1091;    Cross   v. 


Johnson,  82  Ga.  67,  8  S.  B.  56; 
Haynes  v.  McDonald,  158  111.  App. 
294;  Humphries  v.  Davis,  100  Ind. 
369;  Toerring  v.  Lamp,  77  Iowa 
488,  24  k  W.  378;  Head  v.  Sut- 
ton, 31  Kan.  616,  3  Pac.  280;  Ball 
V.  First  Natl.  Bank,  80  Ky.  501; 
Vance  v.  Vance's  Admr.,  116  Ky. 
520,  76  S.  W.  370;  Brown  v.  Fes- 
senden,  81  Me.  522,  17  Atl.  709; 
Cunimings  v.  Watson,  149  Mass. 
262,  21  N.  E.  365;  Clark  v.  Sea- 
graves,  186  Mass.  430,  71  N.  E. 
813;  Clough  v.  Clough,  71  N.  H. 
412,  52  Atl.  449;  In  re  Spears,  89 
Hun  (N.  Y.)  49,  35  N.  Y.  Supp. 
35;  Priester  v.  Hohloch,  70  App. 
Div.  (N.  Y.)  256,  75  N.  Y.  Supp. 
405;  Baptist  Female  University  v. 
Borden,  132  N.  C.  476,  44  S.  E. 
47,  1007;  Loveless  v.  Erie  Ry.  Co., 
35  Ohio  Cir.  Ct.  87;  Bakes  v. 
Reese,  150  Pa.  St.  44,  24  Atl.  634; 
Lightner's  Exr.  v.  Speck  (Va.),  28 
S.  E.  326. 

The  executor  or  administrator 
can  not  bring  suit  for  the  recovery 
of  rents  of  realty,  the  right  of 
action  being  only  in  the  heir  or 
devisee  in  whom  the  legal  title 
vests. — Coann  v.  Culver,  188  N.  Y. 
9,  80  N.  B.  362. 
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of  the  testator,**  and  the  devisee  is  entitled  to  the  rents, 
issues  and  profits  of  the  real  property  which  accrue  after 
the  testator's  death.*^  But  in  all  cases,  rents,  issues  and 
profits  accruing  from  realty  during  the  lifetime  of  the 
owner  vest  at  his  death  in  the  executor  or  administrator 
as  personal  assets  of  the  estate.** 

The  title  of  the  heir,  however,  at  common  law  was 
always  subject  to  the  widow's  right  of  dower  and  the 
husband's  right  by  curtesy  and,  under  modern  statutes 
authorizing  an  allowance  to  be  made  out  of  the  decedent 's 
estate  for  the  support  of  the  widow  and  family  or  setting 
aside  or  directing  the  selection  of  a  homestead  for  the 
benefit  of  the  surviving  spouse  and  family  of  the  dece- 
dent, the  heir  takes  subject  to  such  rights.*'^ 


44  Phelps  V.  Grady,  168  Cal.  73, 
141  Pac.  927;  Jones  v.  Treadwell, 
169  Mass.  430,  48  N.  E.  339;  In  re 
Duffy's  Estate,  209  Pa.  St.  390,  58 
Atl.  840. 

Title  to  the  real  estate  of  a  de- 
ceased intestate  vests  immediately 
in  his  heirs,  of  a  testate  in  his 
devisees.  That  title  they  may 
convey  without  administration, 
and  this  they  may  do  whether 
they  be  domestic  or  foreign  heirs 
or  devisees. — Phelps  v.  Grady,  168 
Cal.  73,  141  Pac.  927. 

45  Haynes  v.  McDonald,  158  111. 
App.  294;  Loveless  v.  Erie  Ry. 
Co.,  35  Ohio  Cir.  Ct.  87. 

46  Broadwell  v.  Banks,  134  Fed. 
470;  Palmer  v.  Steiner,  68  Ala. 
400;  Henry  v.  Stevens,  108  Ind. 
281,  9  N.  E.  356;  Mills  v.  Merry- 
man,  49  Me.  65;  Clark  v.  Sea- 
graves,  186  Mass.  430,  71  N.  E. 
813;    Coberly  v.  Coberly,  189  Mo. 


1,  87  S.  W.  957;  Matter  of  Poulds, 
35  Misc.  Rep.  (N.  Y.)  171,  71 
N.  Y.  Supp.  473;  In  re  Duffy's  Es- 
tate, 209  Pa.  St.  390,  58  Atl. 
840;  Woman's  College  v.  Home 
(Tenn.  Ch.),  60  S.  W.  609. 

47  Farmer  v.  Ray,  42  Ala.  125, 
94  Am.  Dec  633;  Shamblin  v. 
Hall,  123  Ala.  541,  26  So.  '  285; 
Calder  v.  Bull,  2  Root  (Conn.)  50; 
Harrison  v.  Peck,  56  Barb.  (N.  Y.) 
251;  Carr  v.  Hull,  65  Ohio  St.  394, 
87  Am.  St.  Rep.  623,  58  L.  R.  A. 
€41,  62  N.  E.  439. 

The  decree  of  the  circuit  court 
adjudging  that  Treadgold,  as  ad- 
ministrator of  the  estate  of  Emma 
N.  Jones,  is  entitled  to  possession 
of  the  property  is  erroneous  as 
against  the  tenant  by  the  curtesy. 
The  right  to  the  possession  against 
him  can  not  be  adjudicated  until 
he  has  his  day  in  court  upon  an 
issue  tendered  by  the  administra- 


POWERS   AS   TO  REALTY   AND  PERSONALTY.  2245 

§  1469.   Provisions  of  Owner's  WUl  May  Give  Executor  Powers 
as  to  Realty. 

In  the  absence  of  a  statute  or  provisions  in  the  will 
granting  additional  powers,  an  executor  or  administrator 
has  no  authority  to  take  possession  of  real  property  of 
the  estate,  to  collect  the  rents,  issues  and  profits  thereof 
accruing  after  the  death  of  the  owner,  or  to  lease,  mort- 
gage, sell  or  otherwise  dispose  of  the  realty.  Such  powers, 
however,  may  be  granted  by  statute  or  by  provision  in 
the  owner's  will.  A  testator  may,  by  provisions  in  his 
will,  vest  the  executor  with  such  power  or  authoritj' 
regarding  the  real  estate  as  he  may  deem  advisable.  Thus 
an  executor  may  be  given  the  power  to  lease  real  estate, 
to  mortgage  the  same  or  to  sell  it  either  at  private  sale 
or  public  auction.  And  further,  such  directions  may  be 
either  discretionary  or  imperative.  The  executor  may  be 
given  such  powers  that  he  is  in  effect  vested  with  a  trust. 
Where  land  is  conveyed  or  devised  to  trustees  and  they 
have  active  duties  to  perform,  they  necessarily  take  the 
legal  title ;  if  executors  have  active  duties  to  perform 
regarding  the  real  estate  which  can  not  be  performed 
imless  the  legal  estate  is  vested  in  them,  they  are  in  fact 
trustees  and  are  vested  with  the  legal  title  for  the  pur- 
poses of  the  trust.**  But  although  the  executor  is  granted 

tor  against  him.    Quaere,  whether  N.  W.  456;   Morton  v.  Barrett,  22 

the   estate  of   the   tenant   by  the  Me.  257,  39  Am.  Dec.  575;   Gerard 

curtesy  is  subject  to  the  debts  of  v.  Buckley,  137  Mass.  475;   Weller 

the  wife  and  therefore  subject  to  v.    Noftsinger,    57    Neb.    455,    77 

possession   by  the   representative  N.  W.  1075;  Arlington  State  Bank 

of  the   estate.— Sullivan   v.   King,  v.  Paulsen,  57  Neb.  717,  78  N.  W.'^ 

67  Ore.  428,  136  Pac.  335.  303;   Matter  of  Tienken,  131  N.  Y. 

48  Young  V.  Bradley,  101  TJ.  S.  391,  30  N.  E.  109;  Matter  of  Tom- 

787,  25  L.  Ed.  1044;  W^est  v.  Fitz,  kins,  154  N.  Y.  634,  49  N.  E.  135. 
109  111.   425;    Meek  v.  Briggs,  87         Under  a  wUl  which  gives   the 

Iowa  61.0,  43  Am.  St.  Rep.  410,  54  executor  a  power  of  sale  at  his 
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the  authority  to  sell  real  property  of  the  estate,  this  does 
not  by  implication  vest  in  him  the  right  to  give  an  option 
to  a  third  person  for  the  purchase  of  such  property,  but 
the  party  obtaining  such  option  can  not  hold  the  executor 
personally  liable  where  he  qentracted  with  knowledge  that 
a  deed  from  the  heirs  was  necessary.** 

At  common  law  an  executor  given  power  by  the  will  of 
the  testator  to  sell  real  property  could  make  a  disposition 
of  lands  prior  to  his  appointment  and  his  subsequent 
appointment  validated  his  act.  In  most  jurisdictions, 
however,  it  is  now  required  that  an  executor  must  qualify 
as  such  by  taking  the  oath  of  office  and  giving  a  bond,  and 
in  some  jurisdictions  he  is  precluded  froin  performing 
any  valid  acts  prior  to  the  time  that  the  bond  is  given, 
unless  such  bond  is  dispensed  with  by  provisions  in  the 
will.®"  But  if  property  is  devised  to  the  executor  for  the 
purpose  of  sale,  it  has  been  held  that  he  may  fulfill  the 
trust  imposed  even  though  he  does  not  fully  qualify  as 
executor.^^ 

discretion,    lie     has     an     implied  Compare:     Owen  v.   Riddle,   81 

power  to  lease  the  property  until      N.  J.  L..  546,  Ann.  Gas.  1912D,  45, 

the    sale   is    made.  —  Moore    v.      79  Atl.  886. 

Trainer,  252  Pa.   St.   367,  97  Atl. 

.„„  50  Amberson  v.  Candler,  17  N.  M. 

Powers  In  trust  under  the  will  ^^^'  ^^^  ^^°-  ^^'^■ 

do-  not  devolve  upon  an  adminis-  ^^  to  the  power  of  an  executor 

trator  with  the  will  annexed,  see  before  probate,  common  law  rule, 

§  1241.  and  rule  under  modem  statutes. 


As  to  the  power  of  an  adminis-      see  §§  1344,  1345 
trator  with  the   will   annexed   to 
sell  realty  under  provisions  of  the 
will,  see  §§  1242-1244. 

4!)  Hedgecock  v.  Tate,  168  N.  C. 
660,    Ann.    Gas.    1916D,    449,    85  bi  Hogan  v.  Wyman,  2,Ore.  302; 

S.  E.  34.  Brown  v.  Brown,  7  Ore.  285,  299. 


As  to  the  effect  of  failure  to 
give  a  bond  when  so  ordered,  see 
§  1354. 
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Under  a  devise  to  sell,  the  executor  has  a  common  law 
authority  by  which  he  may  vest  the  legal  estate  in  the 
purchaser.  The  purchaser  imder  the  power  takes  the 
estate  from  the  testator  who  creates  the  power  as  if  the 
power  and  the  instrument  executing  the  power  were  incor- 
porated in  one  instruments^ 

§  1470.  Effect  of  Equitable  Conversion  of  Realty  Into  Person- 
alty and  of  Personalty  Into  Realty  by  Direction  of 
Testator  in  His  Will. 

Constructive  or  equitable  conversion  of  real  property 
into  personal  property  may  be  effected  by  a  testator  in 
his  mil  giving  imperative  directions  to  the  executor  to 
sell  the  realty  and  to  distribute  the  proceeds  in  a  specified 
manner;  likewise  personal  property  may  be  converted 
into  real  property  by  imperative  directions  that  the  per- 
sonalty be  sold  by  the  executor  and  the  proceeds  be 
invested  in  realty.'*  Such  conversion  depends  upon  the 
intention  of  the  testator,  and  the  manner  in  which  such 
intention  must  be  expressed  has  been  heretofore  treated.'* 
The  rule  is  that  the  conversion  is  considered  effective  as 
of  the  date  of  the  death  of  the  testator  except  that  some 
authorities  hold  that  where  the  sale  is  to  be  made  only 
after  the  termination  of  a  life  estate,  the  conversion  is 
postponed  until  the  death  of  the  life  tenant.'*  However, 
if  the  purpose  for  which  the  sale  is  directed  fails,  the 
property  will  devolve  into  its  original  form  ;'*  and  all  the 
beneficiaries  entitled  to  the  property  or  the  proceeds 

52  Coke's  Litt,  113a;  4  Kent.  54  See  §  808. 
Com.  *337;  Ferre  v.  American  55  See  §  809. 
Board    of   Commissioners,    53    Vt. 

162;    Tudor  v.  Tudor,  80  Vt.  220,  ^^  See   §810. 

130  Am.  St.  Rep.  977,  67  AU.  539.  Realty  converted  into  personalty 

53  See  §§  288,  807.  does  not  bar  dower,  see  §  811. 
Ill  Com.  on  Wills— 27 
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thereof  may,  by  an  agreement  among  themselves  or  hy 
conveyances,  work  a  reconversion  of  the  property.*'' 
"\ATiere  realty  is  converted  into  personalty  by  directions  in 
the  testator's  will,  the  property  is  subject  to  the  control 
of  the  executor  and  no  title  to  the  realty  is  vested  in  the 
beneficiaries  who  are  to  receive  the  proceeds.  Unless  a 
reconversion  is  effected  through  the  consent  of  all  the 
beneficiaries,  no  one  of  several  beneficiaries  is  entitled  to 
bring  an  action  to  partition  the  realty.** 

A  direction  in  the  testator's  will  that  the  executor  sell 
the  decedent's  property  and  pay  the  proceeds  to  the 
widow  works  a  conversion  and  gives  the  executor  full 
.power  and  authority  over  the  real  estate,  with  the  right 
tp  maintain  any  action  at  law  or  suit  in  equity  which 
might  be  necessary  to  carry  out  the  directions  of  the 
testator  and  to  protect  the  interests  with  which  the  prop- 
erty is  charged.*®  WhUe  generally  the  executor  has  no 
authority  to  maintain  an  action  regarding  real  property 
of  the  decedent,  the  case  is  different  where  he  is  practi- 
cally constituted  a  trustee  of  the  real  estate  and  is  directed 
to  sell  the  same.  If  a  cloud  exists  upon  the  title,  it  is 
his  right  and  duty  to  do  everything  in  his  power  to  have 
the  cloud  removed  so  that  he  may  more  advantageously 
carry  out  the  direction  to  sell.®' 

§1471.  The  Same  Subject:  When  Purpose  Is  Satisfied  by  a 
Portion  of  Proceeds  of  Sale,  Balance  Retains  Its 
Original  Character. 

The  testator  may  direct  the  sale  of  real  property  for  a 
particular  purpose,  and  which  purpose  may  be  satisfied 

57  See  §  812.  See  §  1479. 

58  Bank   of  Ukiah  v.  Rice.   143  *«  Appeal  of  Dundas,  64  Pa.  St. 

325;    Appeal   of   McClure,   72   Pa. 
Cal.  265,  101  Am.  St.  Rep.  118,  76      gj.    ^^^ 

Pac.  1020.  60  Sears  v.  Scranton  Trust  Co., 
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out  of  a  portion  of  tlie  proceeds  of  the  sale.  In  sucli  a 
case  the  unexpended  balance  retains  the  character  of 
realty.  Thn?,  where  a  testator  in  his  will  directs  the 
executor  to  sell  real  property  for  the  payment  of  his 
debts  and  the  executor  does  so  under  the  power  contained 
in  the  will,  the  conversion  is  complete  only  so  far  as  the 
proceeds  of  the  sale  are  necessary  for  the  purpose  stated ; 
and  if  a  balance  remains  after  the  payment  of  the  debts, 
such  excess,  although  in  the  form  of  money,  remains 
impressed  with  the  character  of  real  estate  for  the  pur- 
pose of  determining  who  are  to  receive  it.®^ 

§  1472.  Personal  Representative  May  Exercise  Reg^arding 
Realty  Only  Those  Powers  Conferred  by  Statute  or 
by  Will  of  Decedent 

In  view  of  the  common  law  rule  that  immediately  upon 
the  death  of  the  owner  of  real  property,  title  thereto  vests 
in  Ms  heir  or  in  the  devisee  under  his  will,  with  the  right 
of  immediate  possession  and  to  collect  the  rents,  issues 
and  profits  thereafter  accruing,  and  with  the  sole  power 
to  maintain  suits  or  actions  regarding  such  property,  it 
is  evident  that  the  only  rights  and  powers  which  an  execu- 
tor or  administrator  has  or  may  exercise  regarding  the 
real  property  of  the  estate  are  those  specially  given  him 
by  statute,  and  he  is  strictly  limited  to  such  rights  and 
powers  as  are  thus  granted  him,  and  these  he  may  exercise 
only  in  the  mode  and  for  the  purposes  specified  in  the 
statute.®^ 

228  Pa.  St.  126,  20  Ann.  Cas.  1145,  10,  24  So.  453 ;   Burr  v.  Bloemer, 

77  Atl.  423.  174  111.  638,  51  N.  E.  821;  McClead 

61  SmiUi  V.  Smith,  174  HI.  52,  43  v.  Davis,  83  Ind.  263,  265;  Gibson 
L.  R.  A.  403,  50  N.  E.  1083;  Cro-  v.  Farley,  16  Mass.  280;  Hall  v. 
nise  V.  Hardt,  47  Md.  433.  Farmers  and  Merchants  Bank,  145 

62  McKay  v.  Broad,  70  Ala.  378;  Mo.  418,  46  S.  W.  1000;  Duryea  v. 
Brown's  Admr.  v.  Mize,  119  Ala.  Mackey,   151  N.  Y.  204,  45  N.  E. 
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Except  as  the  executor  may  be  vested  witli  certain 
powers  by  tlie  provisions  of  the  will,  the  only  instances 
in  which  an  executor  or  administrator  is  entitled  to  sue 
to  recover  real  property  of  the  decedent  is  when  he  is 
in  fact  entitled  to  the  possession  of  the  realty  for  the 
purposes  specified  by  statute,^'  the  general  rule  being  that 
the  heir  of  the  decedent  is  the  only  necessary  party  plain- 
tiff in  a  suit  to  recover  the  lands.**  The  right  of  an  execu- 
tor or  administrator  to  bring  an  action  regarding  real 
property  of  the  estate  depends  solely  upon  the  title  or 
rights  vested  in  him  by  statute.  Thus  by  reason  of  statu- 
tory provisions  and  contrary  to  the  rule  of  the  common 
law,  the  executor  or  administrator  has  been  held  author- 
ized to  maintain,  when  necessary,  actions  for  ejectment,®^ 
for  unlawful  detainer,*®  to  recover  the  possession  of  the 
realty,*''  and  to  set  aside  a  contract  of  the  decedent  for 
the  sale  of  real  property  on  the  ground  that  the  decedent 
was  incompetent  at  the  time  the  contract  was  made, 


68 


458;  Cooley  v.  Jansen,  54  Neb.  34,  etc.  Ry.  Co.,  54  Mich.  564,  20N.  W. 

74  N.  W.  391;   Price  v.  Ward,  25  587;    Dundas  v.   Carsoa,   27   Neb. 

Nev.  203,  46  L.  R.  A.  459,  58  Pac.  634,  43  N.  W.  399. 

849;  In  re  Merkel's  Estate,  131  Pa.  gg  Griffith  v.'  James,   91   Wash. 

St.   584,  18  Atl.   931;    Moseley  ▼.  607,  158  Pac.  251. 

McBride,  40  Okla.  270,  138  Pac. 

138. 

An  executor  may  be  given  powers 
over  realty  by  directions  in  the 
will  of  the  owner,  see  §  1469. 

As  to  equitable  conversion,  see  "^he   right  of   recovery   of  the 

55  1470    1471  property  of  the  estate  by  the  exec- 

63  Chownlng  V.  Stanfleld.  49  Ark.  "t^^"  o^"  administrator  is  good  even 
87.  4S.  W.  276;  Scrogglns  v.  Oil-  ^^  ^^^""^^  ^'^  ^^^"^  ""^  ^evlsee.- 
ver,  7  Ind.  T.  740,  104  S.  W.  1161.  ^"^^^  ^-  ^^'^^-  ^^  ^^^-   ^O'^' 

64  Theuer  v.  Brogan,  41  Ark.  88.  ^^^  ^*°-  2^^- 

65  Wilson  V.  Kirkland,  172  Ala.  ,  68  Wheeler  v.  McKe<Hi,  137  Minn. 
,72,  55  So.  174;  Barlage  v.  Detroit  92,  162  N.  W.  1070. 


67  Mayor  etc.  of  Chauncey  v. 
Brown,  99  Ga.  766,  26  S.  E.  763; 
Cuthburth  v.  Bell  (Okla.),  155  Pac. 
1136. 
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Under  the  California  statutes  the  executor  or  administra- 
tor may  maintain  an  action  to  quiet  title  independently 
of  whether  the  real  property  involved  is  necessary  for  the 
purposes  of  administration.®® 

§  1473.    Statutes  Which  Merely  Subject  Realty  to  Payment  of 
Debts  Vest  No  Title  in  the  Personal  Representative. 

In  England  and  in  most  of  the  jurisdictions  in  the 
United  States  statutes  have  been  enacted  which  to  a 
greater  or  less  degree  modify  the  common  law  rule  as  to 
the  heir  or  devisee  being  vested  with  the  immediate  legal 
title  and  right  of  possession  to  realty  upon  the  death  of 
the  owner.  The  statutes  in  all  cases  must  be  consulted  in 
order  to  ascertain  the  extent  of  the  modification. 

"We  have  seen  how,  by  reason  of  statute,  the  real  prpp- 
erty  of  an  estate  may  be  resorted  to  for  the  payment  of 
the  decedent's  debts  when  the  personalty  is  insufficient 
for  that  purpose.'^''  In  this  connection  the  statutes  usually 
vest  no  title  in  the  executor  or  administrator,  but  merely 
confer  a  naked  power  to  sell  the  realty  when  such  a  sale 
is  required  in  order  to  pay  the  debts.  In  such  a  case, 
however,  it  is  generally  necessary  for  the  executor  or 
administrator  to  petition  the  probate  court  and  secure 
from  it  an  order  authorizing  the  sale  of  the  realty,  which 
can  only  be  done  by  a  due  showing  that  the  necessity  con- 
templated by  the  statute  in  fact  exists.''^  It  is  a  mere 
right  contingent  upon  the  order  of  the  court  and,  until 
all  the  statutory  requirements  have  been  duly  complied 

69  Rice  V.  Carey,  170  Cal.  748,  87  Am.  St.  pep.  623,  58  L.  R.  A. 
151  Pac.  135.  641,  62  N.  E.  439;  McQuitty  v.  Wil- 

70  See  §  1465.  hite,  218  Mo.  586,  131  Am.  St.  Rep. 

71  Carr  v.  Hull,  65  Ohio  St.  394,  561,  563,  117  S.  W.  730. 
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"with,  the  realty  can  not  be  considered  as  a  personal 
assets* 

This  naked  power  to  bring  abont  a  sale  of  the  real 
estate  does  not,  prior  to  the  time  that  the  contingency  con- 
templated by  the  statute  has  arisen  and  the  executor  or 
administrator  has  established  his  right  of  sale  by  appro- 
priate proceedings,  vest  the  executor  or  administrator 
with  any  title  to  the  property  or  right  to  the  possession 
or  to  the  rents  and  profits  thereof ;  and  all  suits  regarding 
the  property  must  be  brought  by  the  heir  or  devisee?® 
The  proceeding  to  sell  land  of  a  deceased  person  for  the 
payment  of  his  debts  is  a  special  oneJ*  From  the  time 
the  petition  is  filed  for  the  allowance  of  the  sale  until  the 
final  confirmation  of  the  sale  the  whole  transaction  par- 
takes .of  the  nature  of  a  proceeding  in  rem.  The  court, 
having  jurisdiction  of  the  matter,  so  long  as  anything 
remains  to  be  done,  retains  the  power  to  make  any  neces- 
sary order  or  to  correct  mistakes.  If  a  former  order  is 
not  in  accord  with  the  authority  conferred  by  the  statute, 
the  court  should  cause  the  error  to  be  rectified,  and  untU 
this  is  done  a  sale  of  the  realty  should  not  be  confirmed.'^' 

The  general  rule  may  be  stated  to  be  that  where  the 
owner  of  realty  dies  intestate,  or  his  will  does  not  convert 
the  realty  into  personalty  by  provisions  therein  or  charge 
the  realty  with  the  payment  of  debts  or  legacies,  and  the 

72  Haynes  v.  Price,  20  N.  J.  L.  v.  McBride,  40  Okla.  270,  138  Pac. 
480.  138. 

li  Miller  V.  Hanna,  89  Neb.  224, 

73  Thorp  T.  Miller,  137  Mo.  231.  a„„_  ^as.  1912C,  573,  131  N.  W. 
38    S.   W.    929;    Hall  v.   Farmers      226. 

and  Merchants  Bank,,  145  Mo.  418,  7B  Miller  v.  Hanna,  89  Neb.  224, 

46  S.  W.  1000;   McQultty  v.  Wil-  Ann.  Gas.  1912C,   573,  131  N.  W. 

hite,  218  Mo.  586,  131  Am.  St.  Rep.  226;  Prudential  Real  Estate  Co.  v. 

661,  563,  117  S.  W.  730;  Moseley  Hall.  79  Neb.  808,  116  N.  W.  40. 
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purpose  of  the  statute  is  merely  to  charge  the  real  prop- 
erty of  the  decedent  for  the  payment  of  Ms  debts  in  the 
event  the  personalty  is  insufficient  for  that  purpose,  the 
executor  or  administrator  has  no  concern  with  the  realty 
■where  there  are  no  debts  or  where  the  personalty  is  more 
than  sufficient  to  satisfy  the  claims  J® 

§  1474.   The  Sajue  Subject:    Heir  or  Devisee  May  Be  Divested 
of  Rights  in  the  Eealty. 

Although  the  heir  or  devisee  may  be  entitled  to  the  pos- 
session of  the  real  property  of  a  decedent,  yet  the  statute 
may  allow  either  to  be  divested  of  such  right  by  proper 
proceedings,  such  as  .an  order  of  the  court  directing  a  sale 
of  the  real  estate  after  a  due  showing  of  the  necessity 
for  such  sale  in  order  that  the  debts  of  the  decedent  may 
be  paid.'^'^  Statutes  which  authorize  an  executor  or  admin- 
istrator to  take  possession  and  control  of  the  real  prop- 
erty of  a  decedent  for  purposes  of  administration  and  of 
paying  debts,  as  a  general  rule  postpone  the  rights  of  the 
heir  or  devisee  pending  administration  if  the  executor  or 
administrator  in  fact  asserts  his  statutory  right  of  pos- 
session or  control  of  such  property,  such  control  being 
of  course  asserted  pursuant  to  the  terms  of  the  statute 
and  authorized  thereby.'^  ^ 

76  Stewart   v.    Smiley,    46    Ark.  78  Banks  v.  Speers,  97  Ala.  560, 

373;  Jones  v.  Treadwell,  169  Mass.  n   go.  841;    Stovall  v.   Clay,   108 

430,  48  N.  E.  339;  Moseley  v.  Mo-  ^j^     ^gg^    20    So.    387;    Cross    v. 

Bride,  40  Oltla.  270,  138  Pac.  139;  _  ,  „„    _       ^„    „   „    ^    ^^ 

J^r,  r,      ox    lA-.  Johnson,   82   Ga.   67,   8    S.   E.   56; 
Garman  v.  Glass,  197  Pa.  St.  101, 

46  Atl.  923;  In  re  Duffy's  Estate,  ^^^""^"^  ^-  Schilling,  12  Mich.  356; 

209  Pa.  St.  390,  58  Atl.  840.  Northcraft  v.  Oliver,  74  Tex.  162, 

77McDade  v.  Burch,  7  Ga.  559,  H  S.  W.  1121;  Austin  v.  Bailey, 

50  Am.  Dec.  407;  Lane  v.  Thomp-  37  Vt.  219,  86  Am.  Dec.  703, 
son,  43  N.  H.  320. 
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If  the  statute  vests  in  the  executor  or  administrator  the 
right  of  possession  and  control  of  the  real  property  of 
the  decedent  until  after  the  debts  have  been  paid  and 
until  the  settlement  of  the  estate,  and  there  are  in  fact 
debts  of  the  decedent  unpaid,  the  personal  representative 
is  entitled  not  only  to  possession  of  the  realty,  but  also 
to  collect  the  rents  from  the  property,  and  a  suit  by  an 
heir  for  the  collection  of  such  rents  can  not  be  main- 
tained.'^^  But  although  the  statute  may  confer  upon  the 
executor  or  administrator  the  right  to  collect  the  rents 
of  realty  for  the  purpose  of  paying  debts,  or  although  the 
real  property  of  the  estate  is  charged  by  the  statute  with 
the  payment  of  debts,  this  does  not  create  a  perpetual 
right  in  the  personal  representative.  The  heirs  can  not 
be  forever  barred  from  the  possession  of  the  lands  because 
of  the  neglect  of.  the  personal  representative  and  the 
creditors  to  enforce  payment  of  the  debts  due  from  the 
estate.  And  if  the  debts  are  discharged,  there  is  no  basis 
for  the  claim  of  any  continued  right  in  the  personal  repre- 
sentative to  control  the  lands.^" 

§1475.    Statutes  May  Give  the  Personal  Representative  the 
Right  of  Possession  of  the  Realty. 

Where  there  are  no  debts  and  no  necessity  exists  for 
administration,  the  heir  is  generally  allowed  to  take  pos- 
session of  the  real  property  and  to  maintain  actions 
respecting  the  same  even  without  administration.^^  And 

79  Hopson  V.  Oxford,  72  Ark.  Alaska  509;  Johnson  v.  Hall,  101 
272,  79  S.  W.  1051.  Ga.  687,  29   S.  E.  37;    Moseley  v. 

McBride,   40    Okla.    270,   138   Pac 

138;   Houston  &  Tex.  C.  R.  Co.  v. 

Knapp,  51  Tex.  569;  McKenney  v. 

Minahan,  119  Wis.  651,  97  N.  W. 
81  Binswanger   v.   Henninger,   1      489. 


80  Stewart  v.  Smiley,  46  Ark. 
373;  Moseley  v.  McBride,  40  Okla. 
270,  138  Pac.  139. 
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generally  the  heir  is  entitled  to  and  may  recover  posses- 
sion as  against  strangers,  although  the  executor  or  admin- 
istrator is,  under  the  statute,  entitled  to  possession  as 
against  the  heir.^^ 

In  some  jurisdictions  the  statutes  are  so  comprehensive 
as  to  give  to  an  executor  or  administrator,  contrary  to 
the  common  law  rule,  the  right  of  possession  and  control 
during  administration,  not  only  of  the  real  property  of 
the  estate,  but  of  the  rents  and  profits  thereof,  as  against  ■ 
the  heir  and  devisee,  and  all  of  such  property  is  subject, 
if  necessary,  to  disposition  for  the  payment  of  the  debts 
of  the  decedent.*^  But  if  the  executor  or  administrator 
collects  rents  from  the  real  property  of  the  estate  and 
uses  the  same  for  the  purpose  of  paying  claims,  he  must 
do  so  in  the  manner  prescribed  by  statute,  otherwise  he  is 
not  relieved  from  liability  to  the  heir.** 

Where  title  and  right  of  possession  in  the  real  property 
vest  in  the  heir  immediately  upon  the  death  of  the  owner,' 
the  heir  is  chargeable  with  taxes  assessed  subsequent  to 
the  owner's  death  and  the  executor  or  administrator  is 
not  entitled  to  credit  for  such  taxes  paid  by  himself;*' 

82  Spotts  V.  Hartley,  85  Cal.  155,  The  executor  has  the  right  of 
24  Pac.  738;  Berry  v.  Eyraud,  134  possession  of  the  real  property 
Cal.  82,  66  Pac.  74.  '  of  the  estate  until  the  termination 

83  Cruikshank  v.  Luttrell,  67  Ala.  of  the  administration,  even  though 
318 ;  Stovall  v.  Clay,  108  Ala.  105,  the  condition  of  the  estate  may 
20  So.  387;  Stewart  v.  Smiley,  46  not  be  such  as  to  necessitate  the 
Ark.  373;  Hopson  v.  Oxford,  72  actual  taking  of  possession. — Gof£ 
Ark.  272,  79  S.  W.  1051;  In  re  De  v.  Kelsey,  78  Ore.  337,  153  Pac. 
Bemal's  Estate,  165  Cal.  223,  Ann.  x03. 

Cas.  1914D,  26,  131  Pac.  375,  380;  ^^  ^^^^^^^  ^  ^3  ^^^   ^^^ 

Autrey  v.  Autrey,  94  Ga.   579,  20 

^    T-,    ,n..     rr,        •       _    T „    -TT         366,  also,  Bak6r  V.  Reese,  150 

S.  E.  431;    Toernng  v.  Lamp,   77  ' 

.oo    .o  ^T   Ttr    0-70     ^A„r„^A^      ^B..  St.  44,  24  Atl.  634. 
Iowa  488,  42  N.  W.  378;  Edwards 

V.  Evans,  16  Wis.  181.  85  Lucy  v.  Lucy,  55  N.  H.  9. 
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but  it  is  otherwise  if  the  estate  is  by  statute  made  liable 
for  such  taxes.** 

§  1476.   Executor  by  Provisions  in  Will  May  Be  Vested  With 
Power  to  SeU  Realty:    Power  May  Be  Implied. 

Neither  an  executor  nor  administrator  has  any  inherent 
power  or  authority  merely  by  virtue  of  his  appointment 
to  sell  the  real  property  of  the  estate.  The  statutes  of 
the  various  jurisdictions  usually  provide  for  the  sale  of 
real  property  by  the  personal  representative  for  the  pur- 
pose of  paying  the  debts  of  the  decedent,  such  statutes 
requiring  a  petition  and  a  showing  of  the  circumstances 
prescribed  by  law  before  an  order  authorizing  the  repre- 
sentative to  sell  will  be  made.*^  A  testator,  however,  may 
by  the  provisions  in  his  will  confer  the  power  to  sell  the 
real  property  of  the  estate.^^  This  power  may  be  granted 
in  express  terms  or  may  arise  by  implication.  Where  the 
will  directs  a  sale  to  be  made  without  designating  the 
donee  of  the  power,  if  the  proceeds  of  the  sale  either 
according  to  the  provisions  of  the  will  or  under  the  rules 
of  law  are  to  be  distributed  by  the  executof ,  then  by  neces- 
sary implication  the  executor  is  invested  with  the  power 
of  sale  in  the  absence  of  any  contrary  intention  appearing 
in  another  portion  of  the  will.^^  If  the  will  directs  a  sale 

S6  Dillard's  Admr.  v.  Dillard,  77  As  to  the  right  of  an  adminis- 

Va.  820.  trator  with  the   will   annexed   to 

87  See  §  1473.  sell  property  directed  by  the  will 

88  As   to   executor   being   given  to  be  sold,  see  §§  1242-1245. 
powers  over  realty  by  directions  89  Newton  v.  Bennet,  i  Bro.  C.  C. 
in  the  will,  see  §  1469.  135;  Blount  v.  Moore,  54  Ala.  360; 

As   to   equitable    conversion  .of  Lash  v.  Lash,  209  111.  595,  70  N.  E. 

realty    into    personalty    by    direc-  1049;    Smith  v.  Courtnay's  Exrs.,. 

tions  as  to  sale,  see  §§  1470,  1471.  27   Ky.  Law  Rep.   642,   85   S.   W. 

Powers  in  trust  do  not  devolve  1101;  Martin  v.  Spurrier,  23  Ohio 

to  the  administrator  with  the  will  Cir.  Ct.  110;   Bedford  v.  Bedford, 

annexed,  see  §  1241.  110    Tenn.    204,    75    S.    W.    1017; 
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of  real  estate  for  the  payment  of  debts  or  for  the  dis- 
tribution of  the  proceeds  among  legatees,  since  the  pro- 
ceeds of  the  sale  must  pass  through  the  hands  of  the 
executor,  a  power  of  sale  is  necessarily  vested  in  him 
although  the  will  does  not  expressly  provide  that  the 
power  of  sale  be  exercised  by  him.®" 

It  is  not  necessary  that  technical  or  express  words  be 
employed  in  a  will  in  order  to  confer  upon  an  executor 
the  power  to.  sell  real  property  belonging  to  the  estate. 
If  the  intention  is  apparent,  such  power  will  be  implied, 
and  it  may  be  inferred  from  the  general  tenor  of  the 
instrument  or  from  the  fact  that  the  executor  is 
empowered  and  directed  to  do  certain  things  of  which  a 
sale  of  the  property  is  necessarily  a  condition  precedent.®^ 


Lawrence  v.  Barber,  116  Wis.  294, 
93  N.  W.  30. 

90Tylden  v.  Hyde,  2  Sim.  &  St. 
238;  Marrett  v.  Babb,  91  Ky.  88, 
15  S.  W.  4;  Varble  v.  Collins'  Exr., 
168  Ky.  247,  Ann.  Cas.  1916D,  488, 
181  S.  W.  1115;  Lipplncott's  Exr. 
V.  Llpplncott,  19  N.  J.  Eq.  121. 

91  Holden  v.  Clrcleville  Light 
etc.  Co.,  216  Fed.  490,  Ann.  Cas. 
1916D,  443,  132  C.  C.  A.  550;  Stoff 
V.  McGinn,  178  111.  46,  52  N.  E. 
1048. 

A  power  of  sale  is  conferred 
upon  the  executor  by  provision  in 
a  will  directing  that  the  real  es- 
tate be  sold,  and  the  proceeds  dis- 
tributed among  the  heirs. — Meek- 
ins  y.  Branning  Mfg.  Co.,  224  Fed. 
202. 

Where  an  executor  is  enjoined 
by  the  will  to  perform  a  certain 
act  which  can  not  be  done  except 


by  a  sale  of  the  realty,  a  power 
of  sale  will  be  implied.^Hilles  v. 
Hilles  (Del.  Ch.),  98  Atl.  296. 

A  direction  that  the  executor 
collect  the  residue  of  the  testator's 
real  and  personal  property  "as 
soon  as  can  be  done  consistently 
without  sacrificing  too  much  by 
forcing  the  sale  thereof  in  an  im- 
proper manner,"  and  pay  the  pro- 
ceeds to  designated  beneficiaries, 
has  been  held  to  give  the  executor 
the  power  to  sell  real  estate  in 
order  to  carry  into  effect  the  pro- 
visions of  the  will.  —  Groing  v. 
Emery,  16  Pick.  (Mass.)  107,  26 
Am.  Dec.  645. 

Where  a  sale  is  necessary  to 
be  made  for  the  purpose  of  dis- 
charging either  the  ordinary  du- 
ties imposed  by  law  upon  the  ex- 
ecutor or  expressly  imposed  upon 
him  by  the  will,  a  power  of  sale 
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But  if  the  testator's  intention  to  confer  the  power  of 
sale  or  the  necessity  of  such  a  power  is  not  clear,  the 
courts  will  not  place  a  strained  construction  upon  the 
testator's  language  merely  that  such  a  power  may  be 
implied.®'' 

§1477.   Power  to  Mortgage  Not  Generally  Implied  Because 
'  Power  to  Sell  Is  Granted. 

Although  the  will  of  the  decedent  may  give  the  executor 
therein  named  the  power  to  sell  both  the  real  and  personal 
property  of  the  estate  at  either  public  or  private  sale,* 
this  does  not  confer  upon  him  the  power  to  mortgage  the 
property  ;'*  nor  is  such  a  power  given  by  a  provision  in 
the  will  that  the  executor  shall,  in  and  about  the  entire 
management  and  control  of  the  property,  have  full  power 
to  do  the  same  as  the  testator  would  if  living.^* 

is    Implied. — Broadhurst   v.    Mew-      Hussey,  41  Me.   495;    McGuire  v. 

born,  171  N.  C.  400,  88  S.  E.  628.      Gallagher,  99  Me.  334,  59  Atl.  445. 

Where  the  -will  directed  that  the  „„  „._  »  -r,     4.-  4.  .iv       ^     ^  t    ■, 

92  First  Baptist  Church  of  Jack- 
proceeds  of  the  sale  of  the  realty  „  ,  .„  ,  .  t,  ^  i. 
^                                                               sonviUe    v.    American    Board    of 


Commissioners,  66  Fla.  441,  Ann. 
Cas.  1916D,  404,  63  So.  826. 


be  divided  equally  among  the  chil 
dren,  it  conferred  upon  the  execu- 
tor thereby  an  implied  power  of 

sale.— Sherwood  v.  McLaurin,  103  ®^  Smith  v.  Hutchinson,  108  HI. 

S.  C.  370,  88  S.  E.  363.  ^62;    Hoyt   v.   Jaques,    129   Mass. 

A   devise   to   one  for   life,   the  286;    Parkhurst  v.   Trumbull,   130 

property   unexpended   or   remain-  ^^'^-    *08,    90   N.   W.    25;    Ferry 

Ing   after   the    death   of   the    life  '^-  Laible,  31  N.  J.  Eq.  566;  Moran 

tenant  to  be  divided  among  others,  '^-   James,    21   App.    Div.    183,    47 

has  been  held  by  implication  to  N.  Y.   Supp.  486;    Columbia  Ave. 

give  the  life  tenant  the  power  of  Savings   Fund  etc.  Co.  v.   Lewis, 

sale    with   the    right   to   use   the  190  Pa.  St.  558,  42  AU.  1094;  Willis 

proceeds  for  his  own  benefit.    See  ^-  Smith,  66  Tex.  31,  17  S.  W.  247. 

Newlin  v.  Phillips,   (Del.  Ch.)    60  94  Hannah  v.  Carnahan,  65  Mich. 

Atl.  1068;    Silvers  v.   Canary,  109  601,  32  N.  W.  835;  Price  v.  Court- 

Ind.   267,   9   N.   E.   904;    Shaw  v.  ney,  87  Mo.  387,  56  Am.  Rep.  453. 
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A  power  to  mortgage,  however,  may  be  implied  from 
the  terms  of  the  will  where  it  woiild  not  only  better 
effectuate  the  intention  of  the  testator,  but  also  would 
be  the  more  reasonable  proceeding  under  the  circum- 
stances. Thus  if  the  real  property  of  the  estate  comprises 
a  large  body  of  land  which  could  only  be  disposed  of  to 
advantage  as  a  whole  and  would  be  greatly  depreciated 
in  value  by  disposing  of  any  portion  of  it,  and  where 
by  reason  of  the  character  and  value  of  the  property  a 
purchaser  could  be  secured  only  with,  great  difficulty, 
a  general  power  to  sell  the  same  either  at  public  auction 
or  private  sale  for  the  purpose  of  paying  the  debts  of 
the  estate  may  by  implication  give  the  executor  power 
to  mortgage  the  property  to  raise  money  for  that  pur- 
pose after  the  personalty  has  been  exhausted.®^  And 
other  portions  of  the  will  may  have  a  bearing  upon  a 
power  given  to  an  executor  to  sell  property.  Where  the 
executor  is  directed  to  hold  the  property  and  manage  the 
same,  to  collect  the  rents  and  profits  thereof,  to  make 
improvements  and  to  carry  on  the  business  of  the  testa- 
tor, a  power  to  mortgage  may  be  implied,  from  a  pro- 
vision giving  the  executor  a  general  power  to  sell  and 
dispose  of  any  or  aU  of  the  property  as  may  be  deemed 
most  advisable.^® 

The  power  to  mortgage  will  not,  as  a  general  rule,  be 
implied  contrary  to  the  expressed  direction  of  the  testa- 

95  Lioebenthal  v.  Raleigh,  36  vested  in  trustees,  a  power  to 
N.  J.  Eq.  169.                       '  mortgage  may  be  implied  if  nec- 

96  Arlington  State  Bank  v.  Paul-  essary  in  order  to  preserve  the 
sen,  57  Neb.  717,  78  N.  W.  303;  estate  or  effectuate  the  expressed 
Quisenberry  v.  J.  B.  Watkins  intentions  of  the  testator,  al- 
Land  Mortgage  Co.,  92  Tex.  247,  though  no  express  power  to  sell 
47  S.  W.  708;  Lardner  v.  Williams,  or  mortgage  is  given. — Rogers  v. 
98  Wis.  514,  74  N.  W.  346.  Rogers,  111  N.  Y.  228.  18  N.  E. 

Where  the  entire  legal  estate  is      636. 
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tor.  If  the  testator  gives  the  executor  the  power  of  sale 
solely  for  the  purpose  of  paying  the  debts  of  the  estate 
or  a  charge  placed  upon  the  property  by  the  testator  in 
his  will,  and  the  property  is  devised  subject  to  the  pay- 
ment of  the  debts  or  the  charge,  a  power  to  mortgage  is 
said  to  be  implied  from  the  grant  of  the  power  of  sale 
except  where  the  intention  of  the  testator,  as  drawn  from 
the  provisions  of  the  will,  shows  that  the  property  was 
to  be  disposed  of  by  sale  only  and  converted  into  money.®^ 

§1478.   Effect  Where  Will   Directs   Executor  to  Distribute 
Estate  in  a  Particular  Manner. 

The  general  rule  is  that  where  a  testator  directs  the 
executor  to  do  certain  things,  the  executor  has  implied 
authority  to  perform  the  acts  necessary  to  effectuate  the 
testator's  intention  if  the  same  be  lawful.  Where  the 
testator  is  directed  to  distribute  the  estate  in  a  particular 
manner  which  can  be  accomplished  only  by  a  sale  of  the 
property,  or  where  it  appears  that  the  testator's  intention 
was  that  the  property  should  be  converted  into  money 
and  distributed  as  such,  the  executor  is  by  implication 
granted  the  power  of  sale;®*   But  where  particular  real 

97  Holdenby  v.  Spofforti,  1  Beav.  ritt  v.  Merrltt,  32  App.  Div.  442, 
390;  Devaynes  v.  Robinson,  24  53  N.  T.  Supp.  127;  Bedford  v. 
Beav.  86;  Hoyt  v.  Jaques,  129  Bedford,  110  Tenn.  204,  75  S.  W. 
Mass.  286.  1017. 

98  Davies  v.  Jones,  24  Ch..  Div.  Where  the  will  contained  the 
190,  49  L.  T.  N.  S.  624;  In  re  following  provision:  "I  hereby 
Bradley's  Estate,  6  Ont.  L.  Rep.  nominate,  constitute  and  appoint 
397;  Winston  v.  Jones,  6  Ala.  550;  P.  B.  M.  executor  of  my  last  will 
Lash  V.  Lash,  209  111.  595,  70  and  testament,  with  full  power 
N.  B.  1049;  Going  v.  Emery,  16  and  authority,  upon  the  decease 
Pick.  (33  Mass.)  107,  26  Am.  Dec.  of  my  said  wife,  L.  A.  S.,  to  make 
645;  May  v.  Brewster,  187  Mass.  such  disposition  of  any  and  all 
524,  73  N.  E.  546 ;  Varick  v.  Smith,  of  the  property  of  which  I  may  die 
67  N.  J.  Eq.  1,  58  Atl.  168;  Mer-  -seised  and  possessed,  as  may  be 
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property  is  specifically  devised  to  named  beneficiaries, 
this  seems  to  preclude  the  possibility  that  the  executor 
was  intended  to  have  the  power  to  sell  such  realty,  and 
it  will  not  be  extended  to  him  by  implication.^^ 

The  mere  power  in  the  executor  to  sell  the  realty  does 
not  vest  him  with  title  to  such  property.  There  is  a  dis- 
tinction between  a  devise  of  property  to  the  executor 
coupled  with  the  power  of  sale  and  the  granting  of  a 
naked  power  of  sale  unconnected  with  any  interest.  If  the 
will  of  the  testator  merely  directs  the  executor  to  sell  the 
real  property  and  distribute  the  proceeds  without  spe- 
cifically devising  the  property  to  him  for  such  purpose, 
the  title  to  such  realty  does  not  devolve  upon  the  execu- 
tor, but  is  vested  in  the  heir  or  devisee  until  the  sale  is 
consummated.^ 

§  1479.    The  Same  Subject;  Reconversion  and  Sale  in  Partition. 

Where  the  executor  by  the  testator's  will  is  directed 
to  sell  the  real  property  of  the  estate  and  distribute  the 
proceeds  of  the  sale  among  designated  beneficiaries,  such 
beneficiaries  always  have  the  right  to  elect  to  take  the 
property  in  its  original  form.  A  direction  by  the  testator 

necessary  to  carry  out  the  provl-  So.  826;  Gammon  v.  Gammon,  153 

sions  of  this  instrument,"  it  was  111.  41,  38  N.  E.  890. 

held  that  the  language  was  broad  i  Hllles  v.  Hilles,   (Del.  Ch.)   98 

enough  to  convey  title  to  the  land  Atl.   296;    Simmons   v.   Spratt,   26 

in     question,     coupled     with    the  Fla.  449,  9  L.  R.  A.  343,  8  So.  123; 

power   of   sale,    though   the    land  Gill  v.  Grand   Tower  Mining  etc. 

was   not   specifically   described. —  Co.,  92  111.  249 ;  Dunham  v.  Slaugh- 

Moody    V.    Macomber,    159    Mich,  ter,   268   111.   625,   109   N.   E.   673; 

657,    134    Am.    St.    Rep.    755,    124  Cohea  T.   Jemison,    68    Miss.    510, 

N.  W.   549.  10  So.  46;   Romaine  v.  Hendrick- 

99  First  Baptist  Church  V.  Ameri-  son's  Exrs.,  24  N.  J.  Bq.  231. 

can   Board   of  Commissioners,    66  Compare:    Richardson  v.  Wood- 

Fla.  441,  Ann.  Cas.  1916D,  404,  63  bury,  43  Me.  206. 
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in  his  will  constructively  converts  the  realty  into  per- 
sonalty,^  but, the  election  of  the  beneficiaries  to  take  the 
original  property  effects  a  reconversion.* 

It  is  said  that  if  the  property  in  its  original  form 
may  be  actually  divided  or  partitioned  among  the  bene- 
ficiaries, a  power  of  sale  in  the  executor  will  not  be 
implied.*  The  mere  direction  that  the  residue  of  the 
estate  be  distributed  equally  among  a  designated  number 
of  beneficiaries  does  not  by  implication  confer  on  the 
executor  the  power  to  sell.®  And  a  power  of  sale  will 
not  be  implied  merely  from  the  fact  that  the  physical 
situation  of  the  realty  is  such  that  it  can  not  be  divided 
among  the  devisees.  Where  real  property  of  the  estate 
vests  in  several  beneficiaries  and  is  incapable  of  division 
so  that  a  sale  thereof  is  necessary  in  order  that  the  pro- 
ceeds may  be  divided  among  the  distributees  entitled  to 
the  real  property  according  to  their  interests  therein, 
the  proceeds  of  the  sale  remain  impressed  with  the  char- 
acter of  realty.  Such  a  sale  is  merely  for  the  purpose  of 
passing  the  property  to  the  distributees,  and  they  are 
entitled  to  receive  the  proceeds  direct.* 

§  1480.    Effect  of  Testator  in  His  Will  Charging  the  Realty  With 
Payment  of  Debts  and  Legacies. 

A  testator  may  by  directions  in  his  will  charge  the  real 
prbperty  of  his  estate  with  the  payment  of  debts  and 
legacies.''   The  effect  of  such  a  charge  varies  according 

2  See  §  1470.  b  Smalley  v.   Smalley,   54   N.   J. 

S  See  §812;   Boland  v.  Tiemay,  Eq.  591,  35  Atl.  374. 

118  Iowa  59,  91  N.  W.  836;   Han-  6  Smith   v.    Smith,    174    III.    52, 

best  V.  Grayson,  206  Pa.  St.  59,  55  43  L.  R.  A.  403,  50  N.  B.  1083. 

Atl.  786.  T  As  to  charges  for  the  payment 

4Bijur  V.  Bijur,  49  Hun  (N.  Y.)  of  debts  and  legacies,  see  §§782- 

235,  1  N.  Y.  Supp.  630.  812. 
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to  the  nature  and  character  of  the  directions  given. 
A  provision  "which  merely  directs  the  payment  of  debts 
may  or  may  not,  according  to  varying  circumstances,  be  a 
charge  upon  the  realty.  These  matters  are  hereinbefore 
treated.* 

Directions  in  wills  as  to  the  payment  of  debts  and  lega- 
cies may  vary  greatly.  Land  may  be  specifically  devised 
and  charged  with  the  payment  of  a  particular  legacy, 
in  which  case  the  devisee  may  pay  the  legacy  and  take 
the  land  free  from  any  encumbrance,"  or  the  charge  may 
follow  the  land  even  in  the  hands  of  a  third  person.^" 
A  merfe  direction  in  the  testator's  will  that  his  debts  be 
paid  is  but  the  statement  of  a  rule  of  procedure  which 
must  be  followed  if  there  are  assets  to  pay  the  debts,  and 
therefore  such  a  provision  does  not  imply  in  the  executor 
a  power  to  sell  the  realty.^^  A  provision  in  the  testator 's 
will  that  the  real  property  of  the  estate  shall  be  subject 
to  the  payment  of  debts  in  the  event  that  the  personalty 
is  insufficient  for  such  purpose,  is  but  a  statement  of 
law,  since  the  general  rule  is  that  under  such  circum- 
stances the  realty  is  liable  for  the  debts  of  the  decedent. 
In  all  cases  where  the  personalty  is  insufficient  to  pay 
the  debts,  the  executor  or  administrator  may  by  a  proper 
petition  and  showing  secure  an  order  of  the  probate  court 
to  sell  realty  for  the  purpose  of  satisfying  the  claims  of 

8  See  §§786-790.  Supp.    925;    Leavell   v.    Smith,   99 

9  See  §§  800,  801.  Va.  374,  38  S.  E.  202. 

10  See  §  803.  The  testator  may  evidence  his 

11  Huse  V.  Den,  85  Cal.  390,  20  intention  to  charge  his  realty 
Am.  St.  Rep.  232,  24  Pac.  790;  with  the  payment  of  debts  and 
Owen  V.  Ellis,  64  Mo.  77;  Chand-  legacies  hy  devising  what  remains 
ler  V.  Thompson,  62  N.  J.  Eq.  of  his  estate,  real  and  personal, 
723,  48  Atl.  583 ;  Matter  of  O'Brien, '  after  all  debts  and  legacies  have 
39  App.  Div.  (N.  Y.)  321,  56  N.  Y.  been  paid.   See  §  786. 

Ill  Com.  on  Wills— 28 
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the  decedent's  creditors.  Such  a  right  in  the  personal 
representative  may  be  said  to  be  the  naked  power  to 
cause  the  sale  of  realty,^^  and  this  must  not  be  confused 
with  the  question  as  to  whether  or  not  a  power  of  sale 
is  by  the  will  of  a  decedent  vested  in  the  executor  so  that 
he  may  sell  the  realty  without  an  order  of  court.  In  the 
United  States  the  general  rule  is  that  a  provision  in  the 
testator's  will  which  merely  subjects  the  real  property  to 
the  payment  of  debts  does  not  imply  a  grant  to  the  execu- 
tor of  the  power  to  sell  the  realty.^^  The  rule  in  England, 
however,  was  for  a  long  time  unsettled,  some  decisions 
holding  that  a  general  charge  of  debts  on  the  land  enabled 
the  executor  to  sell  the  land  and  to  convey  a  good  title 
when  the  same  was  necessary  in  order  to  satisfy  the 
charge.^*  But  there  is  authority  that  a  simple  charge  for 
the  payment  of  debts  merely  imposed  a  charge  upon  the 
property  in  the  hands  of  the  devisee.^^  But  by  statute  in 
England,^®  however,  the  rule  became  fixed  that  where 
property  was  charged  with  debts  and  legacies,  it  could 
be  sold  by  the  devisee,  if  there  was  a  devisee,  or  by  the 
executor  if  there  was  an  executor.^'' 

Where  the  testator  imperatively  directs  that  the  execu- 
tor shall  sell  specific  real  property  and  distribute  the  pro- 
ceeds of  such  sale  in  a  designated  manner,  the  realty  in 

12  See  §  1473.  15  Doe  v.  Hughes,  6  Exch.  223, 

13  Poole  V.  Daughdrill,  129  Ala.  20  L.  J.  Exch.  148;  Bennett  v. 
208,  30  So.  579;  Owen  v.  Ellis,  64  Rebbeck,  63  L.  J.  Ch.  596,  71  L.  T. 
Mo.  77;   Matter  of  Fox,  52  N.  Y.  N.  S.  74. 


IS  SUt  of  22  &  23  Vict.,  ch.  35. 


530,  11  Am.  Rep.  751;   Worley  v. 
Taylor,   21   Ore.    592,   28   Am.   St 

Rep.  771,  28  Pac.  903.  "  ^^  ^^  Barrow-in-Furness  Corp., 

14  Robinson  v.  Lowater,  17  Beav.  (1903)  1  Ch.  339. 

592;    Wrigley  v.   Sykes,  21  Beav.  Compare:    In  re  Clay  and  Tet- 

337;  Greetham  v.  Colton,  34  Bear,  ley,  16  Ch.  Div.  3.  See,  also,  In  re 

615.  Bradburn,  3  Ont.  L.  Rep.  351. 
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fact  is  constructively  converted  into  personalty,^^  and 
in  addition  thereto  the  executor  is  directly  authorized  to 
sell  the  realty.  If  the  testator  direct  that  debts  and  lega- 
cies be  paid  from  the  proceeds  of  the  sale  of  certain  real 
property,  or  the  provisions  of  the  will  ^clearly  manifest 
that  the  testator  intended  debts  and  legacies  to  be  paid 
from  the  proceeds  of  the  sale  of  the  real  property  of  the 
estate,  by  implication  the  executor  is  vested  with  the 
power  of  sale.^^ 

§  1481.   Manner  in  Which  Power  of  Sale  May  Be  Exercised. 

One  of  the  most  frequent  instances  of  additional  powers 
being  conferred  upon  the  executor  by  provisions  in  the 
testator's  will  is  the  power  to  sell  real  property,  which 
may  be  granted  in  express  terms  or  by  implication.^" 
Where  the  will  of  the  testator  gives  the  executor  the 
power  to  sell  property  of  the  estate,  the  general  rule  is 
that  he  may  make  any  sale  of  the  property  in  the  manner 
and  for  the  purposes  specified  in  the  will  without  being 
required  to  first  secure  an  order  of  court  permitting  him 
so  to  do.^^   In  fact  if  the  executor  has  authority  under 

i«  See  §  1470.  ker   v.    Rlsche,    167    Mo.    522,    67 

19  Smith  V.  Mclntyre,  95  Fed.  S.  W.  218;  Council  v.  Averett,  95 
585,   37   C.    C.   A.    177;    American      N.  C.  131. 

Cannel  Coal  Co.  v.   Clemens,  132  21  Sharp  v.  Loupe,  120  Cal.   89, 

Ind.  163,  31  N.  B.  786;   Coulter  v.  52  Pac.  184,  586;   Penn  v.  Mutual 

Bradley,  163  Ind.  311,  71  N.  B.  903;  Cotton    Oil   Co.,    106   Ga.    152,    32 

Chandler  v.   Thompson,   62   N.   J.  S.   E.   17;    Kurtz  v.   Graybill,   192 

Bq.   723,    48   Atl.    583;    Matter   of  111.  445,  61  N.  E.  475;  Bartlett  v. 

Rowley,  38  Misc.  Rep.  (N.  Y.)  622,  Hill,   69   N.   H.   197,   45   Atl.   144; 

78   N.   Y.    Supp.   215;    Skinner  v.  Matter  of  Crawford,  11  dhio  Cir. 

Wood,  76  N.  C.  109;   Webster  v.  Dec.    605,    21    Ohio    Cir.   Ct.    554; 

Morris,  66  Wis.  366,  57  Am.  Rep.  Holmes    v.    Sanders,     (Tex.    Civ. 

278,  28  N.  W.  353.  App.)  51  S.  W.  333. 

20  See  §1476;  Bradt  v.  Hodg-  Compare:  Brooks  v.  Bergner, 
don,  94  Me.  559,  48  Atl.  179;  Wis-  83  Md.  352,  35  Atl.  98, 


2266  COMMENTARIES    ON    THE    LAW   OP    WILLS. 

the  will  to  perfo'nn  certain  acts,  such  as  the  selling  of 
realty,  there  is  no  reason  why  the  estate  should  be  bur- 
dened with  the  expense  of  a  judicial  sale;^^  nor  would 
any  order  of  court  add  validity  to  the  conveyance  which 
the  executor  may  execute  upon  disposing  of  the  prop- 
erty.-^ 

The  testator  may  authorize  his  executor  to  sell  prop- 
erty of  the  estate  either  at  public  auction  or  private  sale, 
which  leaves  the  manner  of  sale  discretionary  with  the 
executor.  A  like  discretion  exists  if  no  directions  are 
given  regarding  the  mode  of  consummating  the  sale. 
If  the  testator  directs  the  manner  in  which  the  sale  shall 
be  made,  the  executor  is  required  to  follow  such  direc- 
tions.-* If  the  testator  merely  makes  suggestions  or 
tenders  advice  as  to  the  manner  of  sale,  then  the  executor 
may  use  his  discretion  the  same  as  if  no  directions  were 

As  to  the  power  of  an  admin-  authority    and    void    unless    con- 

istrator  with  the  will  annexed  to  sented  to  by  all  of  the  parties  in 

sell  property  under  provisions  of  interest. — Schoellkopf  Holding  Co. 

the  will,  see  §§  1242-1244.  v.   Kavinoky,   216   N.  Y.   507,   111 

22  Matter  of  Davids,  5  Demarest  N.  E.  60. 

(N.  Y.)  14,  5  N.  Y.  St.  Rep.  357.  Where    the    testator's    will,    al- 

23  Going  V.  Emery,  16  Pick,  though  authorizing  his  executors 
(Mass.)  107,  26  Am.  Dec.  645.  to  sell  his  realty,  does  not  author- 

24  Schlicker  v.  Hemenway,  110  ize  them  to  give  a  warranty,  and 
Cal.  579,  52  Am.  St.  Rep.  116,  42  the  executors,  after  advertising 
Pac.  1063;  Napier  v.  Napier,  89  the  sale  as  under  the  provisions 
Ga.  48,  14  S.  E.  870;  Hetzel  v.  of  the  will,  execute  deeds  contain 
Barber,  69  N.  Y.  1.              ■  ing    a    warranty    "as    executors," 

Where  the  testator  directed  that  they  are  not  personally  liable,  as 

a  trust  be  created  and  the  prop-  the  warranty  is  without  considera- 

erty  sold,  it  was  not  a  compliance  tion,  is  made  in  a  i;epresentative 

with  the  will  for  the  executors  to  capacity,  and  does  not  injure  the 

form    a    corporation    and    convey  purchaser. — Ivey   v.    Vaughan,    93 

the  property  of  the  estate  to  the  S.   C.   203,   Ann.   Cas.   1914D,   900, 

corporation  in  return  for  its  stock,  43  L.  R.  A.   (N.  S.)   377,  76  S.  E. 

and   such  action  is  beyond   their  464. 
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given.    In  such  cases  the  executor  is  merely  required  to 
proceed  in  the  manner  he  deems  most  advisable.^® 

§  1482.    Time  When  Power  of  Sale  Must  Be  Exercised. 

The  time  when  the  executor  shall  exercise  a  power  of 
sale  given  him  by  the  testator  in  his  will  may  be  fixed  by 
provisions  in  the  will  or  may  be  left  to  the  executor's 
discretion.  As  a  general  rule  the  time  of  sale  is  discre- 
tionarv'^  with  the  personal  representative  when  no  time 
is  fiixed  in  the  will.^®  If  the  executor  has  discretion  in  the 
matter,  the  mere  fact  that  he  fails  to  sell  the  realty  at  a 
time  when  a  high  price  is  offered  and  subsequently  sells 
it  at  a  lower  price,  does  not  necessarily  render  him  liable 
to  the  estate  for  the  difference."'^  The  rule,  however,  is 
that  the  sale  must  be  made  within  a  reasonable  time,  a 
matter  w^hich  depends  largely  upon  the  circumstances  of 
the  particular  case,  but  which  is  limited  to  an  extent 
by  the  time  within  which  the  executor  is  required  to 
account.^® 

It  often  happens  that  no  time  is  designated  in  the  will 
within  which  or  after  which  the  sale  shall  be  made.  In 
such  a  case  the  intention  of  the  testator  is  to  be  drawn 
from  the  provisions  of  the  will,  especially  those  which 
specify  the  purpose  for  which  the  sale  is  to  be  made. 
The  intention  of  the  testator,  if  it  can  be  ascertained, 

25  Ingham  v.  Ryan,  18  Colo.  App.  Ryder,  41  App.  Div.   (N.  Y.)   247, 

347,  71  Pac.   899;   Buckingham  v.  58  N.  Y.   Supp.   635;    Wimbish  v. 

Wesson,    54    Miss.    526;    Hatt   v.  Rawlins'   Exr.,   76  Va.   48. 
Rich,  59  N.  J.  Eq.  492,  45  Atl.  969;  ^7  In    re    Lester    (In    re    Hull's 


Will),  172  App.  Div.  509,  158  N.  Y. 
Supp.  763. 


Judevine's  Exrs.  v.  Judevine,  61 
Vt.  587,  7  L.  R.  A.  517,  18  Atl.  778; 
Sharp  V.  Greene,  22  Wash.  677,  62 
Pac.  147.  ^*  Matter  of  Gray,  91  N.  Y.  502 ; 

20  Busch  V.  Rapp,  23  Ky.  L.  Rep.      Erie   Dime   Sav.   eta   Co.   v.   Vin- 
605,    63    S.    W.    479;     Matter    of      cent,  105  Pa.  St.  315. 
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must  govern.^®  If,  however,  it  does  not  appear  tliat  the 
intention  of  the  testator  was  to  absolutely  limit  the  time 
within  which  the  sale  had  to  be  made,  such  sale  may  be 
made  within  a  reasonable  time,  even  after  the  apparent 
time  limit  has  expired.*"  Where  the  executor  fails  to 
make  the  sale  within  the  time  required  by  the  provisions 
of  the  will,  a  court  of  equity  may  compel  the  sale  even 
after  the  specified  time.*^  No  power  of  sale,  however, 
granted  to  an  executor  by  virtue  of  his  oifice,  can  be  exer- 
cised by  him  after  the  office  has  terminated.*^ 

Where  the  provisions  of  the  will  direct  that  the  sale 
is  to  be. made  at  some  fixed  time  after  the  testator's  death 
or  upon  the  happening  of  some  contingency,  the  general 
rule  is  that  the  executor  is  without  authority  to  make  a 
sale  prior  to  such  time,  and  if  he  does  so  the  sale  is 
void.**    If  the  sale  is  authorized  only  for  a  particular 

29  Egerton's  Admr.  v.  Conklin,  Ky.  353,  185  S.  W.  1117;  Petit  v. 
25  Wend.   (N.  T.)   224.  Flint  etc.  R.  Co.,  114   Micli.   362, 

30  See,  generally,  Molton  v.  Sut-  72  N.  W.  238;  Hatt  v.  Rich,  59  N.  J. 
phln,  66  N.  J.  Eq.  20,  57  Atl.  974;  Eq.  492,  45  Atl.  969;  Ryan  v. 
Spitzer  v.  Spltzer,  38  App.  Div.  Dodds,  65  N.  J.  Eq.  436,  56  Atl. 
(N.  Y.)  436,  56  N.  Y.  Supp.  470;  131;  Ayers  v.  Courvoisier,  111  App. 
Mott  V.  Ackerman,  92  N.  Y.  539;  Div.  (N.  Y.)  97;  Ervine's  Appeal, 
Myers  v.  Cady,  22  R.  I.  549,  48  16  Pa.  St.  256,  55  Am.  Dec.  499. 
Atl.  797.  If  all  interested  parties  consent 

31  Marsh  v.  Love,  42  N.  J.  Eq.  to  a  sale  prior  to  the  time  fixed 
112,  6  Atl.   889.  In  the  will,  no  one  can  complain. — 

32  Goad  V.  Montgomery,  119  Cal.  Snell's  Exrs.  v.  Snell,  38  N.  J.  Eq. 
552,  63  Am.  St,  Rep.  145,  51  Pac.  119;  Kilpatrick  v.  Barron,  125 
681;  Boland  v.  Tiemay,  118  Iowa  N.  Y.  751,  26  N.  E.  925. 

59,  91  N.  W.  836.  Where  the  will   authorizes  the 

33  Johnstone  v.  Baber,  8  Beav.  executor  to  sell  only  in  the  event 
233;  Bristow  v.  Skirrow,  27  Beav.  of  a  contingency,  equity  will  en- 
590;  Coxe  v.  Day,  13  Bast  118;  join  a  sale  attempted  to  be  made 
Want  V.  Stallibrass,  L.  R.  8  Exch.  before  the  contingency  arises. — 
175;  Massey  v.  Modawell,  73  Ala.  McClane  v.  McClane,  207  Pa.  St. 
421;  Fowler  v.  Mercer's  Exrs.,  170  465,  56  Atl.  996. 
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purpose,  the  executor  has  authority  to  sell  only  when  the 
particular  purpose  in  question  is  capable  of  fulfillment. 
The  power  of  sale  continues  pending  the  time  that  the 
purpose  may  be  carried  into  effect;^*  but  if  circumstances 
arise  so  that  the  purpose  is  impossible  of  fulfillment,  the 
purpose  and  the  power  of  sale  both  are  considered  as 
having  terminated.*®  Where,  however,  the  limitation  is 
that  the  property  must  not  be  sold  under  a  fixed  price, 
if  such  price  is  uuobtainable  within  a  reasonable  time 
it  is  held  not  to  preclude  the  executor  from  selling.^^ 

34  Hoffman  v.  Hoffman,  66  Md.  Sturges,  170  N.  Y.  482,  63  N.  E. 
568,  8  Atl.  466.  534;    Ward's   Lessee   v.   Barrows, 

35  Bates  V.  Bates,  134  Mass.  110,  2  Ohio  St.  241;  Swift's  Appeal,  87 
111,  45  Am.   Rep.  305;   Walter  v.  Pa.  St.  502. 

Tomkins,  71  App.  Div.  (N.  T.)  21,  36  Kurtz  v.  Graybill,  192  111.  445, 

75   N.    T.    Supp.    557;    Trask   T.      61  N.  K  475. 
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§  1495.    Creditor  may  establish  his  claim  in  a  court  of  equity. 
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flicting claims. 

§  1499.    The  same  subject :  Mutuality  of  indebtedness  necessary. 
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satisfy  debt  due  himself. 
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arbitration. 

(2270) 
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Statute  of  Limitations  or  of  Frauds. 

§  1504.    Claims  must  be  pro  rated  when  estate  is  insolvent. 

§  1505.  Duty  of  personal  representative  regarding  uncompleted 
contracts  of  decedent. 
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§  1508.    No  authority  to  expend  funds  of  estate  for  improvements. 
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of  the  estate. 
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with  annual  rent,  compounded  annually. 

§  1483.  Nature  of  Duties  and  Care  Required  of  Personal  Repre- 
sentative. 

The  duties  of  the  personal  representative,  except  where 
additional  powers  are  granted  to  an  executor  by  the  will 
of  the  decedent,  are  to  collect  the  assets,  pay  the  debts, 
and  distribute  the  residue.  An  executor  must  conserve, 
administer  and  distribute  the  estate  according  to  the  pro- 
visions of  the  will.^  Where  a  trust  is  created  by  the  -will 
of  the  decedent,  it  is  usual  to  appoint  a  trustee  to  admin- 
ister the  same,  which  trustee  may  be  the  one  named  as 
executor.     The  administration  of  the  trust  is  a  matter 

iTapley  v.   Douglass,   113   Me.   392,  94  Atl.  486. 
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separate  and  distinct  from  the  administration  of  the 
estate ;  however,  the  executor  nominated  in  the  will  or  his 
successor  legally  appointed,  if  the  will  so  provides,  may, 
as  such  executor,  hold  and  administer  the  testamentary 
trust  ex  oficio  or  virtuti  officii.'^ 

It  is  the  duty  of  the  representative  to  administer  the 
estate  within  the  time  and  in  the  manner  provided  by 
law,  and  if  he  fails  to  do  so  the  burden  is  upon  him  to 
give  a  reasonable  excuse  for  such  failure.*  The  degree  of 
care,  diligence  and  prudence  required  of  an  executor  or 
administrator  is  that  which  an  ordinary  man  would  exer- 
cise in  the  transaction  of  his  own  business.*  An  executor 
is  not  liable  for  failure  to  obtain  the  highest  price  for 
property  sold  by  him  and  belonging  to  the  estate,  if  he 
uses  such  care  and  prudence  as  an  ordinary  man  would 
e;£ercise  in  the  conduct  of  his  own  affairs," 

§  1484.   The  Same  Subject:  Institutiag  Legal  Proceedings. 

The  duty  imposed  upon  the  personal  representative  to 
collect  the  assets  of  the  estate  does  not  merely  mean  that 
they  must  be  reduced  to  possession.  If  the  assets  consist 
of  obligations  which  can  be  enforced,  it  is  the  duty  of  the 

2  Kid  well  V.  Bnimmaglm,  32  N.  Y.  Supp.  191;  King  v.  Talbot, 
Cal.  436;  Tuckerman  v.  Currier,  54      40  N.  T.   76. 

Colo.  25,  Ann.  Cas.  1914C,  599,  129  In  tlie  absence  of  special  pro- 

Pac.   215;    Johnson   v.   Lawrence,  vision  by  statute,  the  liability  of 

95    N.    Y.    154;    In    re    McAlpine  a    corporation    acting   as    an    ex- 

(McAlpine  v.  Potter),   126   N.  Y.  ecutor  is  the  same  as  that  of  an 

285,  27  N.  E.  475.  individual  acting  in  the  same  ca- 

3  Larsh  v.  McClelland,  194  111.  pacity. — In  re  People's  Trust  Co., 
App.  38.  169  App.  Div.  699,  155  N.  Y.  Supp. 

4  Young  v.  Ray,  (Mo.  App.)  193  639. 

S.  W.  608:   In  re  Bush's  Estate,         sin  re  Brower,  71  Misc.  Rep. 
89  Neb.  334,  131  S.  W.  602;  In  re      398,  130  N.  Y.  Supp.  191. 
Brower,   71   Misc.   Rep.   398,   130 
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representative,  if  they  can  not  be  collected  without  suit, 
to  take  the  usual  legal  proceedings  to  enforce  them.®  The 
representative  has  the  authority  and  it  is  his  duty  to 
recover  all  claims  due  the  estate.'^  An  executor  or  admin- 
istrator should,  in  those  jurisdictions  where" he  is  con- 
sidered the  representative  of  the  creditors,  commence 
proceedings  to  set  aside  any  conveyance  made  by  the  dece- 
dent in  his  lifetime  to  defraud  creditors.^  In  such  an 
action,  however,  the  right  of  possession  is  in  the  grantee 
until  the  termination  of  the  suit.* 

§  1485.   What  Are  Generally  Considered  Assets  of  the  Estate. 

All  property  owned  by  a  decedent  at  the  time  of  his 
death  may,  generally  speaking,  be  said  to  be  assets  of  his 
estate.  A  debt  due  from  the  executor  or  administrator 
to  the  decedent  is  an  asset  in  the  hands  of  the  representa- 
tive applicable  to  the  payment  of  debts  ;^"  and  in  a  general 

6  Ehblad  v.  Hanson,  85  Kan.  set  aside  a  fraudulent  convey- 
541,  117  Pac.  1028.  ance  upon  written  request  of  an 

7  Fletcher  v.  Elosser,  126  Md.  interested  party  and  upon  being 
244,  94  Atl.  776.       ,  indemnified     against     loss     and 

Where   it  appears  on  the  face  costs. — In  re  McCluskey,  116  Me. 

of   a   judgment  that   deceased   is  212,   100  Atl.   977. 

the   sole  owner  or  the  beneficial  It  is   not  within  the   power  of 

owner,    his    personal    representa-  an   executor   or   administrator  to 

tive     may    recover    the    same. —  ratify  a  deed  made  by  the  dece- 

Brown  v.  Harding,  171  N.  C.  686,  dent  while  insane  to  such  execu- 

89   S.  E.  222.  tor  or  administrator  as   grantee, 

8  See  §1258;  Shiels  T.  Nathan,  and  by  such  ratification  prejudice 
12  Cal.  App.  604,  108  Pac.  34;  the  heirs.— Brown  v.  Brown,  209 
Beswick  v.  Churchill  Co.,  22  Cal.  Mass.  388,  95  N.  B.  796. 

App.    404,   134   Pac.   722;    Daniels  9  Daniels    v.    Spear,    65    Wash. 

V.  Spear,   65  Wash.  121,  117  Pac.  121,   117  Pac.   737. 

737.  10  United    States    v.    Eggleston, 

It  is  the  duty  of  an  administra-  4    Saw.    (U.    S.)    199,    Fed.    Gas. 

f  5r  to  commence  proceedings  to  No.  15027;  United  Brethren  I'irst 
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sense  every  part  of  the  estate  which  under  the  law  comes 
to  the  personal  representative  is  an  asset  of  the  estate.^^ 
The  proceeds  recovered  under  a  judgment  in  a  suit  upon 
an  appeal  bond  given  in  an  action  to  recover  property 
alleged  to  -belong  to  the  estate,  are  assets  of  the  estate 
and  should  be  paid  to  the  personal  representative  even 
though  the  suit  was  instituted  by  heirs  of  the  decedent.^^ 
A  claim  for  damages  for  personal  injuries  caused  by  the 
negligence  or  wrongful  act  of  another  is  an  asset  of  the 
estate.^^  A  policy  of  insurance  payable  to  and  collectible 
by  the  estate  is  an  asset  thereof,  even  though  it  may  be 
exempt  from  execution  and  may  thereafter  be  set  aside 
to  the  widow.^* 

It  is  only  property  in  which  the  decedent  had  a  bene- 
ficial interest  at  the  time  of  his  death,  or  proceeds  from 
such  property,  that  may  be  considered  assets.    Property 


Church  V.  Akin,  45  Ore.  247,  2 
Ann.  Cas.  353,  66  L.  R.  A.  654, 
77   Pac.   748. 

11  Washington  v.  Black,  83  Cal. 
290,   295,   23   Pac.   300. 

Where  an  administrator  takes 
possession  of  property  of  the  de- 
ceased in  a  foreign  jurisdiction 
and  brings  it  within  the  jurisdic- 
tion of  the  court  appointing  him, 
it  is  properly  chargeable  to  him 
as  an  asset  to  be  administered 
according  to  the  laws  of  the  local 
jurisdiction.  —  Wyatt  v.  Wilhite, 
192  Mo.  App.  551,  183  S.  W.  1107. 

As  to  foreign  and  ancillary  ad- 
ministration, see  §§  1368-1391. 

Money  given  by  a  corporation 
to  the  widow  of  deceased,  who 
has  been  employed  by  the  cor- 
poration, is  not  chargeable  to  her 


as  an  asset  of  the  estate. — Currie 
V.  Bennett,  111  Miss.  584,  71  So. 
830. 

12  Bern  V.  Shoemaker,  10  S.  D. 
453,  74  N.  W.  239. 

13  Missouri,  Pacific  Ry.  Co.  v. 
Bennett's  Estate,  5  Kan.  App. 
231,  47  Pac.  183. 

1*  Estate  of  Miller,  121  Cal.  353, 
53  Pac.  906;  Holmes  v.  Marshall, 
145  Cal.  777,  780,  104  Am.  St.  Rep. 
86,  2  Ann.  Cas.  88,  69  L.  R.  A.  67, 
79  Pac.  534. 

See,  also,  §1419. 

As  to  the  distinguishing  fea- 
tures regarding  benefits  arising 
from  a  policy  of  life  insurance, 
see  §§  258-260. 

As  to  benefits  arising  from 
membership  in  a  mutual  benefit 
society,  see  §  261. 
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■which,  the  decedent  held  in  trust  only  or  as  the  bailee  or 
factor  of  another  is  not  an  asset  of  his  estate.^^  It  is, 
however,  within  the  powers  or  duties  of  the  personal  rep- 
resentative to  maintain  the  right  of  the  estate  to  the  trust 
property  until  it  has  been  judicially  determined  that  it 
does  not  belong  to  the  estate.^**  And  property  disposed 
of  by  the  testator  during  his  lifetime  as  a  valid  gift 
mortis  causa  vests  at  his  death  in  the  donee  and  is  not 
subject  to  administration.^'' 

§  1486.    Debt  of  Personal  Representative  to  Decedent  an  Asset. 

The  common  law  rule  that  the  appointment  by  the  tes- 
tator of  his  debtor  as  the  executor  of  his  last  will  was 
an  extinguishment  of  the  debt  does  not  prevail  in  the 
United  States.  As  to  an  administrator,  his  appointment 
has  never  been  held  to  be  a  release  of  the  debt.^^  There 
is  a  conflict  of  authority  regarding  the  liability  of  the 
sureties  on  the  bond  of  an  executor  or  administrator  if 
he  fails  to  pay  his  obligation  to  the  estate",  the  better  rule 
being  that  they  are  liable  only  to  the  extent  of  his  ability 
to  pay  the  same  at  any  time  during  administration.^" 
But  a  debt  due  from  the  personal  representative  to  the 
decedent  is  always  considered  as  an  asset  of  the  estate 
and  it  is  the  duty  of  the  representative  to  charge  himself 
in  his  account  with  such  debt.^" 

15  Elizalde   v.    Murphy,   11   Cal.  18  See  §  1213. 

App.    32,    103    Pac.    904;     In    re  i9  Wachsmuth  v.  Penn  Life  In- 

Belt's    Estate,    29    Wash.    535,    92  surance  Co.,  241  111.  409,  132  Am. 

Am.  St.  Rep.  916,  70  Pac.  74.  St.  Rep.  228,  26  L.  R.  A.   (N.  S.) 

16  Elizalde  v.  Murphy,  11  Cal.  411,  89  N.  E.  787;  McEwen  v. 
App.  32,  103  Pac.  904.                  "  Fletcher,  164  Iowa  517,  Ann.  Cas. 

iTDeneff  V.  Helnds,  42  Ore.  161,  1916D,  631,  146  N.  W.  1. 

70   Pac.    390.  On  this  subject  see  §  1363. 

As   to   donations    mortis    causa  20  Schmelz's  Admr.  v.  McMena- 

generally,  see   §§  191-226.  nin,  119  Va.  227,  89  S.  E.  126. 
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Where  tlie  debtor  of  an  estate  becomes  the  administra- 
tor thereof  and  includes  his  debt  in  the  inventory  as  an 
asset,  this  does  not  affect  his  individual  relationship  as 
debtor  to  the  estate,  and  he  is  chargeable  with  interest 
until  it  is  shown  that  the  debt  is  paid  and  that  the  amount 
of  the  debt  is  in  his  hands  as  administrator.^^ 

§  1487.   Equitable  Assets :  Liability  of  Sureties  as  to  Proceeds 
of  Sale  of  Realty. 

Where  the  proceeds  of  the  sale  of  real  property  come 
into  the  hands  of  the  personal  representative  for  the  pur- 
poses of  administration,  they  constitute  equitable  assets 
in  his  hands,  being  in  the  nature  of  a  trust  fund.^^  There 
is  a  conflict,  however,  as  to  the  liability  of  the  sureties 
on  his  bond  for  any  loss  or  misappropriation  of  such 
assets,  the  liability  depending  principally  upon  the  word- 
ing of  the  bond.  In  some  jurisdictions  the  obligation 
imposed  by  the  bond  is  altogether  legal  and  the  sureties 
can  not  be  liable  for  any  other  breach  than  that  of  the 
legal  duties  of  the  personal  representative  embraced  by 
the  condition  of  the  bond.  If  the  bond  is  conditioned  only 
for  the  faithful  administration  of  the  legal  assets,  or  of 
the  goods,  chattels  and  credits  of  the  testator,  the  pro- 
ceeds of  the  sale  of  land,  if  charged  with  the  payment  of 
debts,  are  equitable  assets  and  the  sureties  are  not  liable 
therefor  to  the  creditors.^* 

21  Rodenbach's  Appeal,  102  Pa.  390,  55  N.  E.  981;  Clay  v.  Hart, 
St.   572.  7  Dana  (37  Ky.)  1;  White  v.  Dit- 

22  Clay  V.  Hart,  7  Dana  (37  son,  140  Mass.  351,  54  Am.  Rep. 
Ky.)  1;  Speed's  Exrs.  v.  Nelson's  473,  4  N.  B.  606;  Francisco  v. 
Exr.,  8  B.  Mon.  (47  Ky.)  499;  Cos-  Wingfield,  161  Mo.  542,  61  S.  W. 
tigan  V.  Kraus,  158  Ky.  818,  Ann.  842;  Probate  Court  v.  Hazard,  13 
Cas.  1915D,  115,  166  S.  W.  755.  R.  I.  1,  3. 

23  People    V.    Huffman,  ^182    ni. 
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Wliere  the  bond  is  conditioned  that  the  executor  will 
"well  and  truly  pay  and  deliver  all  legacies  contained 
and  specified  in  the  said  will,  as  far  as  said  goods  and 
chattels  will  extend,  according  to  the  value  thereof,  and 
as  the  law  will  charge  him,"  it  is  held  that  the  condition 
is  that  the  executor  will  pay  the  legacies,  not  only  as  far 
as  the  goods,  chattels  and  credits  will  extend,  but  as  far 
as  the  law  charges  him ;  and  inasmuch  as  the  law  charges 
him  with  money  arising  from  the  sale  of  land  charged 
with  the  payments  of  legacies,  his  sureties  will  be  respon- 
sible for  money  so  received.^''  In  those  jurisdictions,  how- 
ever, where  the  bond  is  conditioned  that  the  executor  or 
administrator  shall  faithfully  perform  the  duties  of  his 
office,  the  sureties  on  such  bond  are  liable  for  any  loss 
or  misappropriation  due  to  the  misconduct  of  their  prin- 
cipal, whether  regarding  the  proceeds  of  the  sale  of  real 
property  or  otherwise.^^ 

Since  the  personal  representative  is  not  authorized  to 
sell  real  estate  except  under  the  conditions  prescribed  by 
statute  or  when  so  empowered  by  the  provisions  of  the 
testator's  will,  the  statutes  of  the  various  jurisdictions 
often  prescribe  for  an  additional  bond  when  a  sale  of 
real  property  is  made  under  order  of  court.  Where  such 
additional  bond  is  given,  the  sureties  are  of  course  liable  ■ 
for  any  misappropriation  of  the  proceeds  of  the  sale  by 
the  personal  representative.  The  question  which  arises, 
however,  is  whether  the  sureties  on  the  original  bond  are 
also  liable.  If  the  original  bond  does  not  make  the  sure- 
ties liable  for  the  misappropriation  of  the  proceeds  of  the 

24  Moore   v.   Waller's   Heirs,    1  25  Evans    v.    Gerken,    105    Cal. 

A.    K.   Marsh    (8    Ky.)    488,    491;  311,  313,  38  Pac.  725.     See,  also, 

Costigan  v.  Kraus,   158   Ky.   818,  Hughlett  v.   Hughlett,  &  Humph. 

Ann.   Cas.  1915D,   115,   166  S.  W.  (24  Tenn.)   453. 
755. 
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sale  of  real  property  by  the  personal  representative,  they 
would  naturally  not  be  liable  where  a  further  bond  is 
required  in  order  that  the  representative  may  make  the 
sale.  If  the  original  bond  is  conditioned  to  cover  all  acts 
of  the  personal  representative  in  connection  with  the 
duties  of  his  office,  there  is  no  reason  why  they  should 
be  relieved  because  an  additional  bond  is  given  upon  the 
sale  of  realty.  The  purpose  of  the  additional  bond  is  to 
give  further  security  and  to  strengthen  the  original  secur- 
ity because  of  the  increased  possibility  of  loss.^* 

§  1488.    Claim  for  Damages  for  Death  by  Wrongful  Act^  How 
Considered. 

At  common  law  neither  the  heirs,  next  of  kin,  devisees, 
legatees,  nor  personal  representative  of  a  deceased  person 
had  any  right  of  action  for  damages  against  one  causing 
the  death  of  the  decedent  by  wrongful  act,  as  the  right 
of  action  died  with  the  injured  party.^''  If  death  did  not 
immediately  follow  the  wrongful  act  of  another,  the  dam- 

26Lacoste  v.   Splivalo,    64   Cal.  Cal.  364,  73   Am.   St.   Rep.  52,  57 

35,  40,  30  Pac.  571;  Evans  v.  Ger-  Pac.  1065;    Louisville  etc.  R.   Co. 

ken,    105    Cal.    311,    314,    38    Pac.  v.  Jones,  45  Fla.  407,  34  So.  246; 

725.  Bligh    V.    Blddeford    etc.    R.    Co., 

As    to    additional    bonds,     see  94  Me.  499,  48  Atl.  112;   Hudson 

§  1352.  V.    Lynn   etc.   R.    Co.,    185    Mass. 

27  0sborn    v.    Gillett,    L.    R.    8  510,   71   N.   E.   66;    McKeering  v. 

Exch.    88;    City   of  New   Orleans  Pennsylvania  R.  Co.,  65  N.  J.  L. 

V.    Abbagnato,    62    Fed.    240,    10  57,  46  Atl.  715;  Gmaehle  v.  Rosen- 

C.    C.   A.    361,    26    L.    R.   A.   329;  berg,   83   App.   Mv.    (N.    Y.)    339, 

Dueber  v.  Northern  Pac.  R.   Co.,  82   N.   Y.    Supp.    366;    Meekin   v. 

100  Fed.  424;  Swift  &  Co.  V.  John-  Brooklyn    Heights     R.     Co.,     164 

son,  138  Fed.  867,  71  C.  C.  A.  619,  N.   Y.  145,   79   Am.   St.    Rep.   635, 

1  L.  R.  A.  (N.  S.)   1161;   Stewart  51    L.    R.    A.   235,    58    N.    E.    50; 

V.  Baltimore  etc.  R^  Co.,  168  U.  S.  Haughey   v.    Pittsburg   Rys.    Co., 

445,  42  L.  Ed.  537,  18  Sup.  Ct.  105;  210  Pa.  St  367,  59  Atl.  1112. 
Burk   V.   Areata   etc.   R.   Co.,   125 
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ages  for  the  loss  of  services  and  the  expenses  for  medical 
attendance,  and  the  like,  might  be  recovered.^^  These 
matters,  however,  are  now  generally  covered  by  statute, 
but  are  of  interest  in  connection  with  the  question  as  to 
the  extent  that  a  claim  for  damages  for  death  by  wrongful 
act  may  be  considered  an  asset  of  the  estate,  and  as  prop- 
erty within  a  particular  state  so  as  to  confer  jurisdiction 
upon  the  probate  court  therein  to  issue  letters  of  admin- 
istration upon  the  decedent's  estate.  The  general  rule 
is  that  the  law  of  the  state  where  the  injury  occurred 
controls  as  to  who,  if  any  one,  is  entitled  to  bring  the 
action.-^  Being  purely  statutory,  the  right  of  action  vests 
only  in  those  designated  by  statute.  If  only  in  the  heirs 
or  next  of  kin  of  the  decedent,  the  personal  representative 
has  no  right  of  action  except  that  the  statute  may  allow 
him  to  sue  under  certain  circumstances,  but  in  such  a  case 
he  is  merely  the  statutory  trustee  to  recover  damages  for 
the  benefit  of  those  entitled  thereto,  and  any  money  recov- 
ered does  not  belong  to  the  estate.^" 

2sMatz  V.  Chicago  etc.  R.  Co.,  Pac.  Ry.  Co.  v.  Lewis,  24.  Neb.  848, 

85   Fed.    180;    Eden  v.   Lexington  2  L.  R.  A.  67,  40  N.  W.  401. 

etc.  R.  Co.,  14  B.  Mon.   (53  Ky.)  30  Ruiz   v.    Santa   Barbara   Gas 

204;  Brennan  v.  Standard  Oil  Co.,  &  El.  Co.,  164  Cal.  188,  128  Pac. 

187  Mass.  376,  73  N.  E.  472;   Fer-  330.     See,  also,   Stewart  v.  Balti- 

guson  V.   Delaware  etc.  Tel.   Co.,  more   &   Ohio   R.    Co.,   168    U.   S. 

71  N.   J.  L.   59,   58  Atl.  74;    Ohn-  445,  449,  42  L.  Ed.  537,  18  Sup.  Ct. 

macht  r.  Mt.   Morris  Elec.  Light  105;      Munro     v.     Pacific     Coast 

Co.,  66  App.  Div.   (N.  Y.)   482,  73  Dredging    Co.,     84    Cal.     515,     18 

N.  Y.  Supp.  296;  Trow  V.  Thomas,  Am.   St.    Rep.    248,    24    Pac.    303; 

70  Vt.   580,   41  Atl.   652.  Thompson   v.    Mann,    65    W.    Va. 

^0  Maysville    St.   R.   etc.   Co.   v.  648,    131    Am.    St.    Rep.    987,    22 

Marvin,  59  Fed.  91,  8  C.  C.  A.  21;  L.  R.  A.  (N.  S.)  1094,  64  S.  E.  920. 

Central  R.   etc.   Co.   v.   Swlnt,   73  A   claim   for   damages   for   per- 

Ga:  651;  Illinois  Central  R.  Co.  v.  sonal  injuries  to  deceased  is  not 

Crudup,    63    Miss.    291;    Missouri  an  asset  of  the  estate  in  the  ab- 
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2280  COMMENTAEIES    ON    THE    LAW    OF    WILLS. 

§1489.   The  Same  Subject:   Is  Property  Within  the  Jurisdic- 
tion Authorizing  the  Grant  of  Administration. 

But  the  provision  which  enables  the  personal  represen- 
tative of  the  decedent  to  sue  as  plaintiff  to  enforce  the 
liability  for  damages  is  a  recognition  that  the  statute  is 
based  upon  the  rights  of  the  decedent;  and,  the  rule  of 
the  conunon  law  which  forbade  an  action  if  death  ensued, 
being  annulled,  the  right  of  the  decedent  remains  to  be 
enforced  by  his  personal  representative  even  though  the 
statute  provides  a  particular  mode  of  distribution  differ- 
ent from  that  of  ordinary  administration.  A  claim  for 
damages,  therefore,  must  be  regarded  as  an  asset  for  the 
purpose  of  obtaining  administration;  and  where  a  non- 
resident is  killed  within  the  confines  of  a  state,  the  stat- 
utes of  which  authorize  the  personal  representative  to 
sue  for  damages  for  the  wrongful  act  causing  his  death, 
letters  of  administration  upon  the  estate  of  such  decedent 
may  be  issued  within  the  state  where  the  injury  occurred, 
although  this  claim  for  damages  constitutes  the  only  asset 
of  the  estate  within  the  jurisdiction.*^ 

sence  of  a  statute  so  providing. —  Under   the    Oregon    Employers' 

Carson   v.    Gore-Meenan   Co.,   229  Liability    Act,    an    administrator 

Fed.  765.  has    no    authority    to    settle    the 

Under     the     New     Hampshire  death     claim.  —  Franciscovich     v. 

statute,    damages    for    death    by  Walton,  77  Ore.  36,  150  Pac.  261. 

wrongful  act,  although  recovered  3i  Southern  Pac.  Co.  v.  De  Valle 

by  the  administrator,  are  not  as-  Da  Costa,  190  Fed.  689,  111  C.  C.  A. 

sets  of  the  estate  subject  to  the  417;    Blagge  v.   Balch,   162   U.   S. 

payment  of  debts.— Davis  v.  Her-  439,  463,  40   L.  Ed.  1039,  16   Sup. 

bert  (N.  H.),  97  Atl.  879.  Ct.  853;    Sharp  v.  Cincinnati  etc. 

Under  the  New  York  Code  of  R.  Co.,  133  Tenn.  1,  179  S.  W.  375. 

Civil     Procedure,     damages     for  See,    also,    Sargent   v.    Sargent, 

death  by  wrongful  act  are  not  as-  168  Mass.  420,  47  N.  E.  121;  Walsh 

sets  of  the  estate. — In  re  Meng,  96  v.  Boston  etc.  R.   Co.,  201  Mass. 

Misc.  Rep.  126,  159   N.  Y.   Supp.  527,  88  N.  E.  12;  Thompson  etc.  v. 

535.  Mann,  65  W.  Va.  648,  131  Am.  St. 
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§  1490.   The  Same  Subject:  Recovery  and  Release  of  Claim. 

An  action  to  recover  damages  for  a  tort  is  not  local, 
but  transitory,  and  as  a  general  rule  it  can  be  maintained 
wherever  the  wrongdoer  can  be  found.  Statutes  which 
give  the  heir  or  personal  representative  of  a  decedent  the 
right  of  action  for  damages  for  injuries  resulting  in  his 
death,  in  effect  remove  the  common  law  obstacle  to  the 
recovery  for  an  admitted  tort.*^  It  would  therefore  seem 
reasonable  to  hold  that  an  action  for  such  tort  could  be 
maintained  in  any  state  where  the  common  law  obstacle 
had  been  removed,  or  at  least  where  the  statute  of  the 
state  in  which  the  cause  of  action  arose  is  not  in  sub- 
stance inconsistent  with  the  statutes  or  public  policy  of 
the  state  in  which  the  right  of  action  is  sought  to  be 
enforced.*' 


Rep.  987,  22  L.  R.  A.  (N.  S.)  1094, 
64  S.  B.  920. 

32  Stewart  v.  Baltimore  &  Ohio 
R.  Co.,  168  U.  S.  445,  448,  42  L.  Ed. 
537,  18  Sup.  Ct.  105. 

See  Cincinnati  etc.  R.  Co.  v.  Mo 
Cullom,  183  Ind.  556,  Ann.  Cas. 
1917E,  1165,  109  N.  E.  206,  wherein 
it  is  said  that  the  statute  creates 
a  new  right  of  action  where  the 
right  does  not  rest  upon  the  basis 
of  an  injury  to  the  estate  of  the 
decedent,  but  the  foundation  of 
which  is  the  loss  sustained  by  cer- 
tain persons  designated  by  the 
statute  to  receive  the  benefits  of 
a  recovery,  the  amount  recovered 
to  be  distributed  in  the  propor- 
tions fixed  by  the  statute  and  not 
to  be  applicable  to  the  payment  of 
the  general  debts  of  the  estate; 
but  that  a  statute  which  permits 


the  personal  representative  to  sue, 
not  for  the  exclusive  benefit  of 
those  who  suffer  loss  by  reason  of 
the  death  of  the  decedent,  but  to 
prosecute  a  cause  of  action  which 
existed  in  the  decedent  prior  to 
his  death,  and  which  provides  that 
the  recovery,  if  any,  shall  inure  to 
the  benefit  of  the  estate,  does  not 
create  a  new  cause  of  action. 

33  Stewart  v.  Baltimore  &  Ohio 
R.  Co.,  168  U.  S.  445,  448,  42 
L.  Ed.  537,  18  Sup.  Ct.  105.  i 

The  rule  is  practically  uniform 
in  the  states  of  the  Union  that 
suits  will  be  entertained  on  rights 
of  action  ■  for  wrongfal  injuries 
causing  death  occurring  in  foreign 
states  unless  the  statutes  of  the 
foreign  states  are  penal  in  their 
nature,  or  contain  provisions  in 
conflict  with  the  public  policy  of 
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Where  tlie  statute  provides  that  "when  the  death  of  one 
is  caused  by  the  wrongful  act  or  omission  of  another,  the 
personal  representatives  of  the  former  may  maintain  an 
action  therefor  against  the  latter,  if  the  former  might 
have  maintained  an  action  had  he  lived,  against  the  latter 
for  the  injury  for  the  same  act  or  omission,"  if.  the 
injured  party  in  his  lifetime  makes  any  settlement  or 
recovery  for  the  loss  occasioned  to  him  and  makes  a 
release  of  his  claim,  no  right  of  action  survives  in  the 
personal  representati\^e.**  Where  a  person  liable  for  the 
wrongful  death  of  another  compromises  the  clailn  for 
wrongful  death  and  obtains  a  release  from  the  decedent's 
sole  heir  and  distributee,  such  release  is  not  only  avail- 
able as  a  defense  in  an  action  thereafter  brought  by  the 
administrator  to  recover  damages  for  the  death  by  wrong- 
ful act,  but  is  also  available  in  a  court  of  equity  as  a  basis 
to  enjoin  the  suit  at  law.*^ 

Where  the  amount  of  any  recovery  vests  in  the  estate, 
a  release  by  only  one  party  interested  in  the  estate  can 
not  be  pleaded  as  a  defense  even  to  a  definite  or  distinct 
portion  of  the  claim  upon  which  the  action  is  based,  for 
the  reason  that  there  are  no  means  of  ascertaining  the 
amount  by  which  the  total  damages  should  be  diminished 
by  reason  of  such  facts.     The  amount  recovered,  being 

the  state  in  which  they  are  sought  tile   Co.,   93   Kan.   769,   Ann.  Cas. 

to  he  enforced.     In  some  of  the  1916D,  350,  145  Pac.  567. 

states  the  foreign  administrator  la  See,    aJso,'  Melitch    v.    United 

permitted  to  sue,  hut  generally  an  ^^s.  etc.  Co.,  121  Md.  457,  L.  R.  A. 

administrator  is  appointed  In  the  ^^^^®'  l^^^,  88  Atl.  229;  Mooney 

state  of  the  forum,  as  has  always      ^-  ^^^'^^°-  ^^^  "'•  «*'  ^8  N.  E. 

194;   Legg  t.  Britton,  64  Vt.  652, 
658,  24  Atl.  1016. 

35  Kennedy  v.   Davis,   171   Ala. 
609,  Ann.  Cas.  1913B,  225,  55  So. 
34  Berner  v.  Whittelsey  Mercan-      104, 


been  the  practice  in  Tennessee. — 
Sharp  V.  Cincinnati  etc.  R.  Co.,  133 
Tenn.  1,  179  S.  W.  375. 
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subject  to  /the  payment  of  the  costs  and  expenses  of 
administration  as  well  as  the  deMs  of  the  estate,  the  inter- 
est of  a  distributee  therein  can  not  be  ascertained  in 
advance  of  final  settlement,  and  the  value  or  amount  of 
the  damages  released  or  the  proportion  that  the  same 
would  bear  to  the  total  amount  of  damages  recoverable 
can  not  be  ascertained  in  advance.*® 

§  1491.   As  to  Property  Which  Is  Not  an  Asset  of  the  Estate. 

It  is  said  that  if  the  personal  representative  collects 
rents  from  the  real  property  of  the  estate,  he  is  estopped 
to  deny  that  they  were  received  by  him  as  assets  of  the 
estate.*''  On  the  other  hand  where  the  personal  repre- 
sentative sold  land  of  the  estate  at  private  sale  and  not 
at  public  sale  as  directed  in  the  order  of  sale,  it  is  held 
the  money  paid  by  the  purchaser  to  the  representative 
can  not  be  received  by  him  in  his  official  capacity  and  be 
considered  an  asset  of  the  estate  since  the  sale  is  void  on 
the  face  of  the  record;  nor  has  the  representative  the 
power  to  enforce  the  payment  of  the  purchase  price.*^ 
But  an  administrator  who  inventories  property  as  belong- 
ing to  the  estate,  who  petitions  the  court  and  secures  an 
order  for  the  sale  of  such  property,  alleging  it  belongs 
to  the  estate  and  is  necessary  to  be  sold,  and  who  repre- 
sents to  the  purchaser  that  he  will  receive  title  to  the 
property  as  described  in  the  inventory,  is  estopped  from 
thereafter  claiming  that  the  property  belongs  to  himself 
individually.*® 

36  Cincinnati  etc.  R.  Co.  v.  Mc-      Cal.  579,  581,  52  Am.  St.  Rep.  116, 
CuUom,    183    Ind.    556,    Ann.   Cas.      42  Pac.  1063. 

19i7E,  1165,  109  N.  E.  206.  39  Carruthers    v.    Whitney,     56 

37  Kothman  v.  Markson,  34  Kan.  Wash.  327,  134  Am.  SL  Rep.  1114, 
542,  9  Pac.  218.  105  Pac.  831, 

38  Schlicker  v.  Hemenway,  110 
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§1492.   Liability    Where    Personal    Representative    Receives 
Property  Not  an  Asset  of  the  Estate. 

The  general  rule  is  that  if  an  executor  or  administrator 
receives  property  to  which  he  is  not  entitled  in  his  official 
capacity  and  which  is  not  an  asset  of  the  estate,  the  sure- 
ties on  his  bond  are  not  liable  in  respect  to  it.*"  If  the 
personal  representative  receives  property  which  is  no 
part  of  the  assets  of  the  estate,  even  though  in  his  report 
he  charges  himself  with  such  property,  this  does  not 
create  a  liability  against  him  or  the  sureties  on  his  bond.*^ 
Where  an  executor  or  administrator  has  possession  of 
property  belonging  to  another,  the  owner  of  such  prop- 
erty is  not  required  to  present  a  claim  as  if  he  were  a 
creditor  of  the  estate.  A  claim  of  specific  property  is  not 
a  debt  and  the  claimant  is  not  a  creditor  within  the  mean- 
ing of  the  probate  law.*^ 

The  non-liability  of  the  personal  representative  or  his 
sureties  regarding  property  in  the  hands  of  the  personal 
representative  which  does  not  belong  to  the  estate  has 
reference  to  the  rights  of  those  who  are  creditors  or 
entitled  to  a  distributive  share.  If  the  personal  repre- 
sentative secures  possession  of  property  belonging  to  a 

40  Jackson  v.  Wilson,  117  Ala.  See  §  1359. 

432,  23  So.  521;  Nickals  v.  Stanley,  41  Connecticut  Trust  eta  Co   v 

146  Cal.  724,  81  Pac.  117;   People  g^^^^.^^  ^^^  g^  ^^^^  ^3g_  3^  ^^j_ 

V.  Petrie,  94  111.  App.  652;  s.  c,  191  ,  3^                   ^ 

111.  497,  85  Am.  St.   Rep.  268,  61      „^  .       ^ 

-,_,,.._        ,    „       _  ,0      85  Am.  St.  Rep.  268,  61  N.  E.  499; 

N.  E.  499;  Campbell  v.  Sacray,  19 

Ky.  Law  Rep.  1912,  44  S.  W.  980;  ^°^^*^  °°"^*  ^-  Williams,  30  R.  I. 

Salter   v.    Sutherland,    123    Mich.  1**'  ^^  ^nn.  Cas.  554,  73  Atl.  382. 

225,  50  L.  R.  A.  140,  81  N.  W.  1070;  42  Gunter  v.  Janes,  9  Cal.  643; 

Smith  V.  Combs,  49  N.  J.  Eq.  420,  Gillett   v.    Hickling,    16    111.    App. 

24  Atl.  9;  Moses  v.  Murgatroyd,  1  392;  Probate  Court  v.  Williams,  30 

Johns.  Ch.  (N.  Y.)  119,  7  Am.  Dec.  R.  I.  144,  19  Ann.  Cas.  554,  73  AU. 

478.  382. 
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third  person,  all  authorities  agree  that  the  owner  may- 
sue  such  representative  personally  for  the  recovery  of 
the  property  or  its  conversion,  if  wrongful.*^  He  is  not 
relieved  from  liability  even  though  he  may  have  acted 
under  an  order  of  court,  since  the  probate  court  can  not 
arbitrarily  by  an  order  deprive  an  owner  of  his  prop- 
erty.** Some  authorities,  however,  go  further  and  hold 
that  if  an  executor  or  administrator  in  his  apparent  offi- 
cial capacity  receives  property  which  he  is  not  entitled 
to  receive  in  such  capacity,  and  actually  applies  such 
property  to  the  use  and  for  the  benefit  of  the  estate,  he 
becomes  liable  therefor  in  his  representative  capacity.*^ 

§1493.   Torts  Committed  by  Personal  Representative  Render 
Him  Liable  Individually. 

The  personal  representative  is  individually  liable  for 
any  tort  committed  by  himself.  An  executor  or  adminis- 
trator upon  his  appointment  has  certain  legal  duties 
imposed  upon  him  regarding  the  estate  which  he  is  to 
administer.  If  real  property  of  the  estate  is  lawfully 
in  his  possession,  it  is  his  duty  to  keep  it  in  safe  condi- 
tion so  as  to  protect  travelers  along  the  street  or  inmates 

43  Ashby  V.   Ashby,   7   Barn.   &  45  Schlicker  v.  Hemenway,   110 

Cr.  444;  Daily's  Admr.  v.  Daily,  66  Cal.  579,  52  Am.  St.  Rep.  116,  42 

Ala.    266;    Cronan   v.    Cotting,   99  Pac.  1063;   Simpson  v.  Snyder,  54 

Mass.  334;  Sibbit  v.  Lloyd,  11 N.  J.  j^^^   557^   g   j^    ^    ^gg.    ^^^^   ^_ 

Law  163;  Johnston  v.  McCain,  188  Houdlette,  70  Me.  308;  Carideo  v. 
Pa.  St.  513,  41  Atl.  592.  ^^^^.^_   ^3  ^^p    ^^    ^^ 

44Cre.cent  City  ice  CO.  V.  Staf-      ^^  ^_  ^ 

ford,    3   Woods    (U.   S.)    94,   Fed. 

„      „„„„  logg's   Exrs.,  16  N.  Y.   385;    Gaff- 

Cas.  No.  dial. 

Contra:     Call  v.   Houdlette,   70  °«y'«   ^^t^te,   146   Pa.   St.   49,   23 

Me.  308,  312,  where  he  was  held  ^^^-  1^3;    Schmitt  v.  Jacques,  26 

to  be  liable  only  in  his  represente-  Tex.  Civ.  App.  125,  62  S.  W.  956. 
tive  capacity.' 
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of  any  dwelling  that  may  be  upon  the  land.  If  he  does 
not  do  so  and  some  one  is  injured  thereby,  the  executor 
or  administrator  is  liable  individually  andnot.in  his  rep- 
resentative capacity.*®  The  fact  that  the  complaint  alleges 
that  the  property  was  in  the  possession  of  the  personal 
representative  in  his  representative  capacity  does  not 
necessarily  negative  his  personal  liability,  and  such  an 
allegation  may  be  treated  merely  as  descriptio  personae 
and  surplusage.'*'^ 

Tf  the  personal  representative  employs  a  servant  to 
perform  certain  duties  in  connection  with  the  property 
of  the  estate,  such  as  runn^ing  a  passenger  elevator,**  or 
driving  a  truck,*®  the.  estate  will  not  be  held  liable  for  any 
tort  committed  by  the  servant ;  the  liability  of  the  execu- 
tor or  administrator,  if  any  exists,  is  a  personal  liability. 
In  such  cases  he  should  be  held  liable  only  when  he  has 
neglected  some  duty.^"  And  as  a  general  rule  the  personal 
representative  can  not  subject  the  estate  to  liability  for 
damages  because  of  his  false  statements,  misstatements 
or  warranties.^'^^ 

§  1494.   Notice  to  Creditors  and  Presentation  of  Claims. 

In  most  jurisdictions  statutes  have  been  enacted  requir- 
ing that  the  personal  representative  publish  notice  to 

46  Boston  Beef  Packing  Co.  v.  Compare:  Plimpton  v.  Richards, 
Stevens,  12  Fed.  279,  20  Blatchf.      59  Me.  115. 

443;  Grimes  v.  BarndoUar,  58  Colo.  48  Deschler  v.  Franklin,  11  Ohio 

421,  148  Pac.  256.  '  Cir.  Dec.  188,  20  Ohio  Cir.  Ct.  56. 

47  Ferrier  v.  Trepannier,  24  Can.  49  McCue  v.  Finck,  20  Misc.  Rep. 
S.  C.  Rep.  86;  Shepard  v.  Creamer,  (N.  Y.)  506,  46  N.  Y.  Supp.  242. 
160  Mass.  496,  36  N.  E.  475;  Ban-  50  Fetling  v.  Winch,  54  Ore.  600, 
ningan    v.    Woodbury,    158    Mich.  2i    Ann.    Cas.    352,    38    L.    R.    A. 
206,    133    Am.    St.    Rep.    371,    122  (N.  S.)  379,  104  Pac.  722. 

N.     W.     531;     Belvin's     Exrs.    v.  51  Chaney  v.  Wood  (Ind.  App.), 

French,  84  Va.  81,  3  S.  E.  891.  115  N.  E.  333. 
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creditors  to  present  their  claims  to  him  at  a  designated 
place  within  a  time  specified  by  the  statute,  and  claims  not 
so  presented  usually  are  held  barred.  The  statutes  in 
each  jurisdiction  must  be  specially  consulted.  The  claims 
referred  to  are  those  obligations  against  the  decedent,  not 
the  expenses  incurred  by  the  personal  representative  in 
the  administration  of  the  estate.^^  It  refers  to  all  general 
debts  and  obligations  of  the  decedent,  including  judg- 
ments,^* or  a  claim  regarding  which  a  suit  was  pending 
at  the  time  of  the  decedent's  death. ^*  Claims  which 
depend  upon  a  contingency  must  be  presented  the  same 
as  any  other  claim,  the  only  difference  being  that  in  some 
jurisdictions  they  need  not  be  presented  until  they  become 
absolute.^^  As  to  claims  secured  by  mortgage,  however, 
the  general  rule  is  that  the  failure  to  present  such  a 
claim  does  not  usually  bar  the  right  of  the  claimant  to 
enforce  the  same  against  the  property.^®  But  it  is  some- 

52  Savery  v.  Syplier,  39  Iowa  Krick,  31  Ind.  App.  577,  68  N.  E. 
675;  Wakeman  v.  Paulmier,  39  694;  Security  Fire  Ins.  Co.  v. 
N.  J.  L.  340;  King  v.  Battaglia,  38  Hansen,  104  Iowa  264,  73  N.  W. 
Tex.  Civ.  28,  84  S.  W.  839;  Me-  596;  Stichter  v.  Cox,  52  Neb.  532, 
Laughlin  v.  Winner,  63  Wis.  120,  72  N.  W.  848;  Field  v.  Thistle,  58 
53  Am.  Rep.  273,  23  N.  W.  402.  N.  J.  Eq.  339,  43  Atl.  10^2;   South 

53  Beekman  v.  Richardson,  150  Milwaukee  Co.  v.  Murphy,  112 
Mo.  430,  51  S.  W.  689;  Fields  v.  Wis.  614,  58  L.  R.  A.  82,  88  N.  W. 
Mundy's  Estate,  106  Wis.  383,  80  583. 

Am.  St.  Rep.  39,  82  N.  W.  343.  56  Smith  v.  Gillam,  80  Ala.  296; 

54  Frazier  v.  Murphy,  133  Cal.  McClure  v.  Owens,  32  Ark.  443 ; 
91,  65  Pac.  326;  Holland  v.  Hoi-  Townsend  v.  Thompson,  24  Colo, 
land,  131  Ind.  196,  30  N.  E.  1075.  411,  51  Pac.  433;  Roberts  v.  Flatt, 

Compare:     Malone   v.   Hurdley,  142  111.  485,  32  N.  E.  484;    Swift 

52  Ala.  147;. Anderson  v.  Agnew,  v.    Harley,    20   Ind.   App.    614,    49 

38  Fla.  30,  20  So.  766.  N.   E.   1069;    Crooker  v.   Pearson, 

55  Jones'  Bxrs.  v.  LIghtfoot,  10  41  Kan.  410,  21  Pac.  270;  Willard 
Ala.  17;  Hendricks  v.  Keesee,  32  v.  Van  Leeuwen,  56  Mich.  15,  22 
Ark.  714;  Mackin  v.  Haven,  187  N.  W.  185;  Mutual  Ben.  L.  Ins. 
111.  480,  58  N.  E.  448;  Whittern  v.  Co.  v.  Howell,  32  N.  J.  Eq.  146; 
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times  I  provided  by  statute  that  if  a  claim,  thougli  secured 
by  mortgage,  be  not  presented,  the  failure  to  present  the 
same  is  a  waiver  of  the  right  to  secure  a  deficiency  judg- 
ment against  the  estate,  and  the  claimant  can  look  only 
to  his  lien  on  the  property  for  the  satisfaction  of  the 
debt."  _ 

The  law  generally  requires  that  the  executor  or  admin- 
istrator must  publish  notice  to  creditors  within  a  specified 
time,  since  any  delay  in  the  matter  would  postpone  the 
settlement  of  the  estate  for  the  reason  that  claims  usually 
may  be  presented  within  a  designated  time  after  the  first 
notice  to  creditors  is  published.  Where  the  statute 
imposes  this  duty  upon  the  personal  representative,  his 
neglect  to  perform  it  is  often  made  a  ground  for  his 
removal.  Where,  however,  he  acts  in  good  faith  and  the 
delay  is  not  (^ue  to  any  neglect  on  his  part,  but  to  that  of 
another,  the  apparent  neglect  will  be  excused.^* 

§  14^.    Creditor  May  Establish  His  Claim  in  a  Court  of  Equity. 

Upon  the  death  of  an  owner  of  property,  his  estate  is 
immediately  impressed  with  a  trust  for  the  benefit  of  his 
creditors,  heirs,  next  of  kin,  devisees  or  legatees.  In 
England  this  trust  from  early  times  was  enforced  by  the 
courts  of  chancery;  and  in  the  United  States  the  courts 
of  equity,  as  a  part  of  their  original  jurisdiction  derived 
from  the  English  High  Court  of  Chancery,  have  the 
power,  when  suit  is  instituted  by  any  proper  creditor, 

Kirman  v.  Powning,  25  Nev.  378,  Wackenreuder,  99  Cal.  503,  34  Pac. 

60  Pac.  834,  61  Pac.  1090;   Matter  219;    Browne   v.    Sweet,    127    Cal. 

of  Eadie,   39   Misc.  Rep.    (N.  Y.)  332,  59  Pac.  774. 

117,  78  N.  Y.  Supp.  967;   Gleason  68  Estate  of  Welch,  86  Cal.  179, 

V.  Hawkins,  32  Wash.  464,  73  Pac.  183,    24    Pac.    943;    In    re    Chad- 

533.  houme's  Estate,  15  Cal.  App.  363, 

67  Hibernia    Sav.    etc.    See.    v.  114  Pac.  1012,  1015. 
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next  of  Mn,  devisee  or  legatee,  to  enforce  this  trust 
against  tlie  executor,  administrator,  or  any  parties  having 
possession  or  control  of  any  part  of  the  trust  estate.^® 

In  a  broad  sense  the  personal  representative  of  a  dece- 
dent holds  the  estate  as  a  trust  fund,  among  other  things, 
for  the  payment  of  the  decedent's  debts.*"  Generally  the 
probate  court  has  ample  power  to  protect  the  rights  of  all 
parties  by  enforcing  a  proper  and  just  administration  of 
the  assets,  but  where  the  probate  court,  with  its  limited 
jurisdiction,  has  not  the  power  or  authority  to  grant  full 
relief  under  the  circumstances  presented,  a  court  of 
equity  will  entertain  jurisdiction  so  as  to  avoid  a  failure 
of  remedy  or  a  miscarriage  of  justice.®^  A  given  instance 
of  a  court  of  equity  assuming  jurisdiction  is  where  a 
creditor  seeks,  not  to  recover  a  judgment  on  his  claim, 
but  to  establish  the  validity  of  his  claim  and  that  he  is 
a  creditor  of  the  estate  and  entitled  to  share  in  its  dis- 
tribution.®^ Such  a  proceeding  does  not  interfere  with  the 
administration  of  the  estate  in  the  probate  court;  it 
merely  establishes  the  validity  of  the  claim  so  that  it  may 

59  Adair  v.  Shaw,  1  Sch.  &  Lefr.  In  "Petrie  v.  Voorhees'  Exr.,  18 
262 ;  Borer  v.  Chapman,  119  U.  S.  N.  J.  Eq.  285,  It  was  held  that 
587,  598,  599,  30  L.  Ed.  532,  7  Sup.  ^^Uere  there  is  a  debt  of  a  testa- 
Ct.  342;  McClellan  v.  Garland,  187  ^^J.  ^^  ^e  paid  at  a  future  day,  a 
Fed.  918,  110  C.  C.  A.  49.  ^^^  ^^  equity  has  power  to  order 

60  Blood  T.  Kane,  130  N.  Y.  514,  t^at  sufficient  assets  for  the  dis- 
15  L.  R.  A.  490,  29  N.  E.  994.  charge  of  it  be  retained  and  se- 

61  Post  V.  Ingraham,  122  App.  cured  by  the  executor  before  dis- 
Div.  (N.  Y.)  738,  107  N.  Y.  Supp.  tribution  of  the  estate;  that  there 
737;  Hard  v.  Ashley,  117  N.  Y.  jg  qq  adequate  remedy  at  law  in 
606,  23  N.  E.  177.  such  a  case  and  the  creditor  ought 

62  Bankers'  Surety  Co.  v.  Meyer,  not  to  be  left  to  follow  the  lega- 
205  N.  Y.  219,  Ann.  Cas.  1913D,  tees.  See,  also,  Johnson  v.  Mills, 
1218,  98  N.  E.  399.  1  Ves.  Sen.  282. 
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share  in  the  assets  as  administered  by  the  probate  court.®' 
Likewise  a  distributee  may  thus  establish  his  right  to 
share  in  the  estate  in  the  distribution  of  the  estate.** 

§  1496.   Debt  Due  from  a  Distributee  May  Be  Retained  Out  of 
His  Distributive  Share. 

The  question  of  the  right  of  set-off  in  a  case  where 
there  are  conflicting  claims  between  a  creditor  or  distribu- 
tee of  the  estate  and  the  personal  representative,  depends 
on  varying  circumstances  which  must  be  borne  in  mind 
to  avoid  an  apparent  conflict  of  authority.  A  set-off  may 
or  may  not  be  allowed  according  to  the  one  who  demands 
it,  the  nature  of  the  claim,  and  the  proceeding  in  which  it 
is  sought. 

As  between  the  personal  representative  and  a  legatee 
or  one  entitled  to  a  distributive  share  of  the  estate,  the 
rule  is  that  if  the  legatee  or  distributee  is  indebted  to  the 
estate,  whether  because  of  a  debt  due  the  decedent  in  his 
lifetime  or  because  of  matters  arising  during  the  course 
of  administration,  the  personal  representative  may  set-off 
such  indebtedness  against  the  legacy  or  distributive  share 
or,  as  it  may  more  properly  be  expressed,  he  may  retain 
out  of  such  legacy  or  distributive  share  an  amount  suffi- 
cient to  satisfy  the  debt  due  from  the  legatee  or  distribu- 
tee, paying  him  merely  the  balance,  if  any  remains.®^ 

63  Waterman  v.  Canal-Louisiana  Ch.  925;  Caldwell  v.  Caldwell,  121 
Bank  &  T.  Co.,  215  XJ.  S.  33,  44,  Ala.  598,  25  So.  825;  Succession  o£ 
54  L.  Ed.  80,  30  Sup.  Ct.  10.  Kernan,  105  La.  592,  30  So.  239 ; 

64  Byers  v.  McAuley,  149  TJ.  S.  Hoftman  v.  Armstrong,  90  Md.  123, 
608,  620,  37  L.  Ed.  867,  13  Sup.  Ct.  44  Atl.  1012;  Haskell  v.  Hill,  169 
906.  Mass.  124,  47  N.  E.  586;  Matter  of 

65  Sims  v.  Doughty,  5  Ves.  Jun.  Robinson,  45  Misc.  Rep.  (N.  Y.) 
243;  Cherry  v.  Boultbee,  4  Myl.  &  551,  92  N.  Y.  Supp.  967;  In  re 
Cr.  442;  In  re  Cordwell,  L.  R.  20  Schmidt's  Estate,  58  N.  Y.  Supp. 
Eq.  644;  In  re  Watson  (1896),  1  595;    Ramsour   v,   Thompson,   65 
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This  right  of  retainer  is  equitable  in  its  nature,  is  inde- 
pendent of  statute  and  is  distinct  from  the  technical  right 
of  set-off  in  actions  at  law.®®  It  is  a  right  which  may  be 
asserted  against  the  assignee  of  the  legatee  or  distribu- 
tee,®'' or  against  his  heirs  or  next  of  kin  who  succeed  to 
his  share  of  the  estate.®^ 

The  right  to  retain  the  amount  of  the  indebtedness  is 
the  same  where  the  debt  is  due  the  personal  representa- 
tive in  his  official  capacity,  as  where  the  representative 
has  been  compelled  to  satisfy  a  debt  of  the  legatee  or 
distributee  because  the  decedent  was  liable  therefor  as 
surety,®^  or  where  the  legatee  or  distributee  purchases 


N.   C.    628;    Johnston  v.   Cutchln, 
133  N.  C.  119,  45  S.  E.  522. 

In  re  Taylor  (1894),  1  Ch.  671, 
it  is  said  that  a  debt  due  from 
one  to  whom  a  specific  legacy  has 
been  bequeathed,  can  not  be  re- 
tained out  of  the  specific  property 
since  the  debt  and  the  property 
can  not  be  measmied  against  each 
other., 

Husband's  Indebtedness  for  ex- 
I>enses  of  last  Illness  and  funeral 
of  his  wife  retained  out  of  his 
share  of  her  estate,  see  Brand's 
Exr.  V.  Brand,  109  Ky.  721,  60 
S.  W.  704. 

As  to  common  law  rule  requir- 
ing the  surviving  husband  to  pay 
the  funeral  expenses  of  his  wife, 
see  §  1456. 

66  Dingle  v.  Coppen  (1899),  1 
Ch.  726;  Holmes  v.  McPheeters, 
149  Ind.  587,  49  N.  E.  452;  Holden 
V.  Spier,  65  Kan.  412,  70  Pac.  348; 
Webb  V,  Fuller.   85   Me.   443,   22 


L.  R.  A.  177,  27  Atl.  346;  Liet- 
man's  Estate  v.  Lietman,  149  Mo. 
112,  73  Am.  St.  Rep.  374,  50  S.  W. 
307. 

67  Wick  V.  Hickey  (Iowa),  103 
N.  W.  469;  Rust's  Estate,  14  Pa. 
Dist.  Rep.  317;  Boyer  v.  Robinson, 
26  Wash.  117,  66  Pac.  119. 

68  Snyder  v.  Warbasse,  11  N.  J. 
Eq.  463;  Girard  Life  Ins.  etc.  Co. 
V.  Wilson,  57  Pa.  St.  182. 

Where  the  will  gives  a  legacy 
to  one  with  the  direction  to  deduct 
therefrom  any  debt  owing  from 
the  legatee  to  the  testator,  and 
where  by  codicil  the  share  given 
such  legatee  in  the  will  is  given 
to  another,  any  debt  due  the  dece- 
dent from  the  legatee  named  in 
the  will  Is  deducted  from  the 
share  given  the  legatee  under  the 
codicil. — In  re  De  Haven's  Estate, 
207  Pa.  St.  147,  56  Atl.  402. 

69  Hopkins  V.  Thompson,  73  Mo. 
App.  401;  Ramsour  v.  Thompson, 
65  N.  C.  628. 
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property  of  the  estate  and  gives  Ms  note  thereTor,  or 
otherwise  becomes  indebted  to  the  estate.'^" 

If  the  personal  representative  is  indebted  to  the  estate 
and  is  also  entitled  to  a  distributive  share  therein,  he  is 
required  to  satisfy  his  indebtedness,  as  far  as  possible, 
out  of  the  portion  coming  to  him.'^^ 

§1497.   The  Same  Subject:  Effect  of  Bankruptcy  or  the  Statute 
of  Liiuitatioiis. 

There  are  instances  where  the  personal  representative 
is  not  authorized  to  withhold  any  portion  of  his  share  of 
the  estate  from  a  distributee,  even  though  such  distributee 
is  indebted  to  the  decedent.  Thus,  the  debt  may  have 
been  barred  by  the  statute  of  limitations  prior  to  the  date 
of  the  decedent's  death.  In  this  regard  the  authorities 
are  conflicting,  the  English  rule  being  that  the  amount  of 
the  debt  due  the  decedent  from  a  legatee  or  distributee 
may  be  retained  out  of  his  distributive  share,  even  though 
the  debt  itself  is  barred  by  the  statute.''^  The  rule,  how- 
ever, is  confined  to  legatees  or  distributees,  and  does  not 
apply  to  a  third  person  who  asserts  a  legal  claim  for 
damages  against  the  estate.'^' 

The  English  rule  is  followed  in  some  Jurisdictions  in 
the  United  States  f*  in  others  it  is  denied  on  the  ground 

70  New  V.  New,  127  Ind.  576,  27  72  Higgins  v.  Scott,  2  Bam.  & 
N.  E.  154;  Haskell  v.  Hill,  169  Ad.  413;  Courtenay  v.  Williams,  3 
Mass.  124j  47  N.  E.  586;  McGee  v.  Hare  539;  Rose  v.  Gould,  15  Beav. 
Ford,  5  Smedes  &  M.  (13  Miss.)  189;  In  re  Wheeler  (Hankinson  t. 
769;    Miller  v.  Alexander,  1  Hill  Hayter)  (1904),  2  Ch.  66. 

Eq.  (S.  C.)  25.  TSDingley  v.  Coppen   (1899),  1 

71  Sanchez  v.  Forster,  133  Cal.      Ch.  726. 

614,    65    Pac.    1077;    Hoftman   v.  74  Holmes   v.    McPheeters,    149 

Armstrong,    90    Md.    123,    44   Atl.  Ind.  587,  49  N.  B.  452;  Garrett  v. 

1012;    Llnthicum  v.  Polk,  93  Md.  Pierson,  29  Iowa  304;    Holden  v. 

84,  48  Atl.  842.  Spier,  65  Kan.  412,  70  Pac.  348; 
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that  the  English  rule,  being  founded  upon  the  idea  that 
there  is  aa  equitable  lien  upon  the  distributive  share  for 
the  payment  of  any  debt  of  the  distributee,  is  not  applica- 
ble in  those  jurisdictions  where  the  claim  to  the  share  of 
the  estate  is  considered  a  legal  claim,  just  the  same  as 
the  claim  of  the  estate  against  the  debtor  is  a  legal  claim. 
Each  being  separate  and  distinct,  if  the  debt  of  the  dis- 
tributee can  not  be  collected  because  barred  by  the  lapse 
of  time,  then  the  personal  representative  can  not  with- 
hold the  amount  of  the  debt.'^^ 

The  same  conflict  of  authority  arises  where  the  debt 
of  a  legatee  or  distributee  has  been  barred  because  of  a 
discharge  in  bankruptcy.  The  better  rule  seems  to  be 
that  if  the  debtor  was  discharged  in  bankruptcy  prior  to 
the  time  of  the  death  of  the  decedent,  the  estate  is  entitled 
only  to  a  dividend  payable  in  the  bankruptcy  proceed- 
ings, and  the  amount  of  the  debt  can  not  be  retained  by 
the  personal  representative  from  the  share  of  the  estate 
to  which  the  debtor  is  entitled.''^  If  the  legatee  or  dis- 
tributee, however,  does  not  become  bankrupt  until  after 
the  decedent's  death,  any  debt  owing  by  him  to  the  dece- 
dent or  the  estate  may  be  retained  out  of  his  share  of  the 
estate.^^ 

Matter    of    Warner's    Estate,    39  76  In  re   Hodgson    (Hodgson  v. 

Misc.  Rep.   (N.  Y.)   432,  79  N.  Y.  Fox),  L.  R.  9  Ch.  Div.  673;  Cherry 

Supp.  363.  ■"■•  Boultbee,  4  Myl.  &  Cr.  442. 

75  Noble  V.   Tait,   140  Ala.  469,  See,     also,     Wick     v.     Hickey 

37  So.  278;  Holt  v.  Libby,  80  Me.  (Iowa),  103  N.  W.  469. 
329,  14  Atl.  201;  Allen  v.  Edwards,  77  Bousfleld  v.  Lawford,  1  DeG.' 

136  Mass.  138;   Boden  v.  Mier,  fl  J.  &  S.  459;  In  re  Watson  (Turner 

'Neb.   191,  98  N.  W.  701;   Milne's  v.  Watson)   (1896),  1  Ch.  925. 
Appeal,  99  Pa.  St  483. 
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§  1498.   What  Debts  May  Be  Used  as  a  Set-Off  When  There  Are 
Conflictiiig  Claims. 

The  question  as  to  whether  or  not  a  defendant  in  an 
action  for  debt  is  entitled  to  set-off  a  debt  due  him  from 
the  plaintiff  is  largely  a  matter  of  statutory  regulation, 
not  having  been  recognized  at  common  law,  although  rec- 
ognized in  equity.  The  general  rule  is  that  to  set-off  one 
debt  against  another,  it  must  be  such  a  demand  that  the 
defendant  in  his  own  name,  without  bringing  in  the  name 
of  a  stranger  to  the  suit,  may  maintain  an  action  of  debt 
upon  it  against  the  party  bringing  suit  against  him.''^* 
And  the  debts  must  be  due  and  owing  to  and  by  the  par- 
ties to  the  action  in  the  same  capacity.  The  defendant  in 
an  action  can  not  claim  a  set-off  for  a  debt  due  him  in  his 
representative  capacity  when  he  is  sued  individually  ;''^ 
nor  a  personal  debt  owing  to  him  when  he  is  sued  in  his 
representative  capacity;^"  nor  a  debt  due  him  from  the 
plaintiff  in  a  representative  capacity  when  the  plaintiff 
sues  personally  for  a  personal  debt  f^  nor  a  debt  due  him 
from  the  plaintiff  personally  when  the  plaintiff  sues  only 
in  a  representative  capacity.^^ 

These  questions  arise  in  actions  wherein  the  personal 
representative  of  a  decedent  seeks  to  enforce  by  legal  pro- 
ceedings the  collection  of  a  debt  due  from  the  defendant 

78  Jones  V.  Blair,   57  Ala.  457;  Ark.   520;    Carter  v.   Tippins,   113 
Sullivan  v.  Nicoulin,  113  Iowa  76,  Ga.  636,  38  S.  E.  946;  Wisdom  v. 
84  N.  W.  978;   Howe  v.  Snow,  3  Becker,    52   HI.    342;    Stickney  v. 
Allen  (Mass.)   Ill;   Klrbs  v.  Pro-  Clement,  7  Gray  (Mass.)  170. 
vine,  78  Tex.  353,  14  S.  W.  849.  si  Gourley  v.   Walker,   69   Iowa 

79  Lucas  V.  Wade,  43  Fla.  419,  80,  28  N.  W.  444;  Seaver  v.  Wes- 
31  So.  231;  Davis  v.  Hadden,  115  ton,  163  Mass.  202,  39  N.  E.  1013. 
Ga.  466,  41  S.  E.  608;  Blood  v.  82  Hancock  v.  Hancock's  Admr., 
Kane,  52  Hun  (N.  Y.)  225,  6  N.  Y.  24  Ky.  Law  Rep,  664.  69  S.  w! 
Supp.  353.  757. 

80  Menifee's  Admrs.  v.   Ball,   7 


POWERS,  DUTIES  AND  LIABILITIES.  2295 

to  the  decedent  or  to  the  estate.  The  rule  varies  according 
to  the  circumstances.  In  a  suit  by  an  executor  or  admin- 
istrator in  his  representative  capacity  to  enforce  the  pay- 
ment of  a  debt  due  from  the  defendant  to  the  decedent 
during  the  decedent's  lifetime,  the  defendant  can  set-off 
a  debt  which  was  due  and  owing  to  him  from  the  decedent 
at  the  time  of  his  death.  ^*  This  rule  applies  even  though 
the  estate  be  insolvent.^* 

§1499.    The  Same  Subject:   Mutuality  of  Indebtedness  Neces- 
sary. 

Where  the  personal  representative  sues  a  debtor 
because  of  an.  obligation  due  the  decedent  in  his  lifetime, 
the  debtor  can  not  use  as  a  set-off  a  claim  against  the 
estate  or  against  the  decedent  if  it  was  not  due  and  pay- 
able at  the  time  of  the  decedent's  death.^^  And  it  must 
be  a  claim  owned  by  the  defendant  at  the  time  of  the 
decedent's  death,  for  a  claim  purchased  by  the  defendant 
after  the  death  of  the  decedent  can  not  be  used  as  a  set-off 
against  a  pre-existing  obligation  due  the  decedent  in  his 
lifetime.  ^^ 

Although  the  decedent  at  the  time  of  his  death  owed  a 
debt  to  the  defendant,  the  defendant  can  use  the  same  as 

83  Jester   v.    Knotts    (Del.),    57.  84  Palmer    v.    Stelner,    68    Ala. 

Atl.   1094;    Nix   v.    Ellis,    118   Ga.  400;  Light  v.  Leininger,  8  Pa.  St. 

345,  98  Am.  St.  Rep.  Ill,  45  S.  E.  403. 

404;    Little's    Admr.   v.    City    Na-  85  Naglee  v.  Palmer,  7  Cal.  543; 

tlonal  Bank,  115  Ky.  629,  103  Am.  Harte    v.    Houchin,    50    Ind.    327; 

St.  Rep.  349,  74  S.  W.  699;  Conway  Root  v.  Taylor,  20  Johns.   (N.  Y.) 

V.  Conway,  3  Sandf.   (N.  Y.)   650;  137;    Patterson    v.    Patterson,    59 

Jordan  v.  National  Shoe  etc.  Bank,  N.  Y.  574,  17  Am.  Rep.  384. 

24  N.   Y.   467,   30   Am.    Rep.  319;  86  Woodward  v.  Laverty,  14  Iowa 

Hall  V.   Greene,   24   R.  I.   286,   52  381 ;  Sullivan  v.  Nicoulin,  113  Iowa 

Atl.   1087;    Lawrence  v.  Vilaa,  20  76,  84  N.  W.  978;  Dwight  v."  Car- 

Wis.  381.  Bon,  2  La.  Ann.  459. 
Ill  Com.  on  Wills — 30 
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a  set-off  only  when  the  claim  against  him  sued  upon  is 
one  which  he  owed  the  decedent  at  the  time  of  the  dece- 
dent 's  death.  A  debt  due  from  the  decedent  to  the  defend- 
ant in  the  decedent's  lifetime  can  not  be  used  as  a  set-off 
where  the  obligation  sued  upon  by  the  personal  represen- 
tative is  one  which  arises  during  the  course  of  adminis- 
tration.^'' This  rule  is  well  established  in  law  and  prevails 
generally  in  equity.  And  the  rule  is  mutual;  for  if  the 
defendant  has  no  right  of  set-off  in  such  a  case,  the  per- 
sonal representative  has  no  such  right  if  he  be  the 
defendant.*® 

It  has  been  held  that  the  defendant  is  not  entitled  to 
set-off  a  claim  due  him  from  the  decedent  against  a  claim 
of  the  personal  representative  for  goods  of  the  estate  sold 
to  the  defendant  during  the  course  of  administration, 
even  though  there  was  evidence  that  the  representative 
agreed  to  allow  the  set-off  as  an  inducement  for  the  pur- 
chase of  the  goods,  the  court  declaring  it  to  be  the  settled 
rule  that  in  a  suit- by  the  personal  representative  for  a 
debt  due  the  estate  of  a  decedent  originating  after  the 
death  of  the  decedent,  the  defendant  can  not  set-off  a 
debt  due  him  from  the  decedent  prior  to  Ms  death.*®  And 

87  Shipman  v.  Thompson,  Willes  In  Barbee  v.  Green,  86  N.  C. 
103;  Watts  v.  Rees,  9  Exch.  696;    .  158,   it  is   said  that  a  claim   for 

Rees  V.  Watts,  11  Exch.  410;  Lam-  funeral   expenses    may   he   set-off 

barde  v.  Older,  17  Beav.  542;  Me-  against  a  debt  due  the  decedent  in 

Kown  V.  Manhattan  L.  Ins.  Co.,  91  his  lifetime. 

Fed.  352;  Bizzell  v.  Stone,  12  Ark.  88  Dale  v.  Cooke,  4  Johns.  Ch. 

378;    Newhall   v.    Turney,   14   111.  (N.   Y.)    11;    Root   v.   Taylor,    20 

338;  Welborn  v.  Coon,  57  Ind.  270;  Johns.  (N.  Y.)  137,  138. 

Shaw  V.  Gookin,  7  N.  H.  16;   Fry  89  DayhufC   v.   BayhufE's   Admr., 

V.   Evans,  8  Wend.   (N.  Y.)    530;  27  Ind.  158. 

Patterson  v.  Patterson,   59  N.  Y.  To  the  same  effect  see  Wisdom 

574,'  17   Am.    Rep.   384;    Aiken  v.  v.   Becker,   52   111.   342;    Harte   v. 

Bridgman,  37  Vt.  249.  Houchln,    50    Ind.    327;    Cook    v. 


POWERS,  DUTIES  AND  LIABILITIES.  2297 

a  cause  of  action  which  arises  subsequent  to  the  death  of 
a  decedent  is  not  a  proper  subject  for  a  set-off  against  a 
debt  owing  the  decedent  in  his  lifetime,  the  reason  being 
that  there  is  no  mutuality  of  indebtedness.  The  same 
reason  applies  where  the  defendant  purchases  a  claim 
against  the  estate  after  the  decedent's  death.  These 
propositions  are  based  upon  considerations  of  sound  pub- 
lic policy  which  require  the  estate  to  be  settled  as  of  the 
time  of  the  death  of  the  decedent  and  forbid  any  altera- 
tion in  the  course  of  the  distribution  of  the  assets.®** 

§  1500.    Personal  Representative  May  Retain  Assets  of  Estate 
to  Satisfy  Debt  Due  Himself. 

At  common  law  funeral  charges  and  the  expenses  of 
administration  were  first  satisfied,  thereafter  debts  to 
the  Crown,  debts  of  record,  specialty  debts,  simple  con- 
tract debts  and  other  voluntary  debts  were  paid  in  the 
order  mentioned.  In  the  United  States  this  classification 
does  not  prevail.  In  many  jurisdictions  funeral  charges 
and  expenses  of  administration  must  first  be  satisfied 
out  of  the  assets  of  the  estate.  But  further  than  this  it  is 
unsafe  to  state  a  general  rule  and  the  statutes  in  every 
instance  must  be  consulted.  A  personal  representative  to 
wham  a  debt  is  owing  has  the  same  right  to  have  the  debt 
satisfied  as  has  any  creditor  standing  in  the  same  degree. 

Lovell,  11  Iowa  81;  Lee  v.  Russell,  Daniel  v.  Hooks,  30  Ga.  981;  Dlck- 

18  Ky.  L.  Rep.  951,  38  S.  W.  874,  enson   v.    McDennott's    Exrs.,    13^ 

878;     Grew    v.    Burditt,    9    Pick.  Tex.  248. 

(Mass.)    265;   bamberton  v.  Free-  90  Bizzell  v.  Stone,  12  Ark.  378; 

man,  16  N.  H.  547;  Aiken  v.  Bridg-  Rich  v.   Hayes,   101   Me.  324,   115 

man,  37  Vt.  249.  Am.  St.  Rep.  321,  8  Ann.  Cas.  304, 

Some  authorities  hold  that  an  64  Atl.  656;  Irons  t.  Irons,  5  R.  I. 

agreement  of  the  personal  repre-  264;     Union     National     Bank     v. 

sentative  to  allow  a  set-ofE  will  be  Hicks,  67  Wis.  189,  30  N.  W.  234. 
enforced    against   them,   see   Mo- 
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Since  it  is  not  contemplated  that  an  executor  or  adminis- 
trator individually  shall  sue  himself  in  his  representative 
capacity,  the  personal  representative  may  retain  out  of 
the  assets  of  the  estate  sufficient  to  satisfy  his  debt  to  the 
same  extent  that  he  pays  other  debts  in  the  same  degree.®^ 
This  right  of  retainer  merely  puts  the  personal  repre- 
sentative in  the  same  position  as  if  he  were  a  creditor  who 
had  established  his  claim,  and  he  can  retain  only  out  of  the 
same  assets  and  to  the  same  extent  that  a  creditor  of  equal 
degree  is  entitled  to  payment.  The  personal  representa- 
tive can  not  retain  assets  to  satisfy  his  debt  to  the  detri- 
ment of  creditors  holding  claims  of  equal  degree,  and  if 
there  is  a  deficiency  of  assets  to  pay  such  claims,  the  per- 
sonal representative  must  suffer  the  loss  equally  with 
claimants  in  the  same  degree.®^  He  is  not  entitled  to 
retain  assets  to  satisfy  his  own  debt  as  against  a  claim 
having  a  right  to  priority  of  payment.®^  And  where  the 
personal  representative  holds  claims  of  different  degree, 
he  can  not  defeat  the  rights  of  any  claimant  by  first  retain- 
ing assets  to  satisfy  the  claim  of  the  lesser  degree  and 

91  Hasluck  V.  Clark  (1899),  1  at  the  same  time  both  a  creditor 
Q.  B.  699;  Davies  v!  Parry  (1899),  and  legatee,  he  can  not  by  the 
1  Ch.  602;  In  re  Hayward  (Twee-  exercise  of  the  power  convey  any 
die  V.  Hayward)  (1901),  1  Ch.  221;  P°rtion  of  the  real  estate  to  him- 
In  re  Belham  (Richardes  v.  Yates)       ««"  ^"^  satisfaction  of  the  indebt- 

edness  due  him  from  the  estate. — 


(1901),  2  Ch.  52;  Kirksey  v.  Klrk- 
sey,  41  Ala.  626;  Buckner  v.  Mor- 
ris, 2  J.  J.  Marsh  (25  Ky.)  121; 
Rogers     v.     Hosack's     Bxrs.,     18 


Ash  V.  Wells,  76  W.  Va.   711,  86 
S.  E.  750. 

92  Chapman  v.   Turner,   9   Mod. 
268. 


Wend.  (N.  Y.)  319;  White  v.  Grif-  93  j^  ^^  Hankey  (Cunliife  Smith 

fin,  2  Jones  L.  (47  N.  C.)  3;  Sims'  v.  Hankey)    (1899),  1  Ch.  541;   In 

Admr.    v.    Chew,    15    Serg.    &    R.  re  Rhoades    (1899),  2  Q.  B.  347; 

(Pa.)  197.  Dolman  v.  Cook,  14  N.  J.  Eq.  56; 

Where  an  executor  is  given   a  Cookus  v.  Peyton's  Exr.,  1  Gratt. 

power  of  sale  by  the  will  and  is  (Va.)  431,  432. 
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tlien  claim  priority  for  a  claim  of  higher  degree,  but  of 
the  claims  which  he  holds  he  must  first  satisfy  the  one  of 
the  highest  degree.®* 

§  1501.   Right  of  Personal  Representative  to  Compromise  or 
Compoimd  Claims. 

The  common  law  rule  is  that  the  personal  representa- 
tive has  the  authority  to  compromise  or  to  compound 
claims  in  favor  of  or  against  the  estate,  subject  only  to 
personal  liability  in  the  event  that,  upon  his  final  account- 
ing, it  is  shown  that  his  action  was  fraudulent  or  not  for 
the  best  interests  of  the  estate.®^  This  matter  is  now  cov- 
ered by  statute  in  England,®*  and  in  most  of  the  jurisdic- 
tions of  the  United  States.®'^  The  statutes  usually  provide 
for  the  personal  representative  securing  an  order  of  the 
probate  court  authorizing  him  to  compromise  or  com- 
pound claims  due  to  or  against  the  estate,  but  the  purpose 
and  effect  of  the  statutes  generally  is  not  to  extend  or 
restrict  the  common  law  powers  of  the  personal  represen- 

94  Johnson  v.  Ward,  2  L.  J.  Ch.  96  See  statute  of  44  and  45  Vict., 
137.  ch.  41,  §  37. 

95  In  re  Houghton  (Hawley  v.  g,  g^^  j^^^j  g^^^^^^_  ^^^  ^^^^ 
Blake)   (1904),  1  Ch.  622;  Nance  v, 


generally,  Logan  v.   Central  Iron 
etc.  Co.,  139  Ala.  548,  36  So.  729; 


Gray,  143  Ala.  234,  5  Ann.  Cas.  55, 
38   So.  916;   Johnson's  Appeal,  71 

Conn.  590,  42  Atl.  662;  Pittsburgh  '^^'''°^  ^-  S^'^^°'''  ^'  ^^^^  ^^P"  ^l^, 

etc.  R.  Co.  V.  Gipe,  160  Ind.  360,  1"  ^^"^  ^O^"'  ^'^^^-  Jol^iison's  Ap- 

65  N.  E.  1034;   Matter  of  Gilman,  Peal   71   Conn.   590,   42   Atl.    662; 

92  App.  Div.  (N.  Y.)  462,  87  N.  Y.  Fender  v.    Phillips,   59   Ind.   App. 

Supp.  128;  affirmed.  In  re  Norton,  85,  108  N.  E.  971;  In  re  Beecher's 

178  N.  Y.  606,  70  N.  E.  1103;  Mat-  Estate,   113   Mich.   667,   72   N.   W. 

ter  of  Meyer,  95  App.  Div.  (N.  Y.)  11;    Gillilan   v.    Oakes    (Oakes   v. 

443,  88  N.  Y.  Supp.  798;  afBrmed,  Gillilan),  1  Neb.  Unof.  55,  95  N.  W. 

181    N.    Y.    562,    74    N.    E.    1120 ;  511 ;  Matter  of  Gllman's  Estate,  82 

Moore's  Estate,  198  Pa.  St.  611,  48  App.  Div.    (N.   Y.)    186,   81   N.   Y. 

Atl.  884.  Suiip.  713;  Matter  of  Oilman's  Es- 
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tative  in  sucli  matters,  but  to  relieve  him  from  personal 
liability  if  a  claim  is  compromised  or  compounded  under 
an  order  of  court.^* 

Some  jurisdictions  do  not  require  an  order  of  court.®* 
The  statute  may  make  an  order  of  court  a  condition 
precedent  to  the  power  of  a  personal  representative  to 
compromise  or  compound  claims.^  But  in  all  cases  the 
main  point  to  be  considered  is  whether  the  action  or  the 
proposed  action  of  the  personal  representative  is  for  the 
best  interests  of  the  estate.  It  is  only  in  such  a  case  that* 
the  court  is  justified  either  in  authorizing  the  personal 
representative  to  compromise  or  compound  a  claim  or  in 
approving  such  action  upon  final  settlement  when  done 
without  order  of  court.  Each  case  must  be  determined 
according  to  its  particular  circumstances.  The  fact  that 
the  debtor  is  insolvent  or  that  there  is  a  dispute  as  to  the 


tate,  92  App.  Div.  (N.  Y.)  462,  87 
N.  T.  Supp.  128. 

98  In  re  HougMon  (Hawley  v. 
Blake)  (1904),  1  Ch.  622;  Logan 
V.  Central  Iron  etc.  Co.,  139  Ala. 
548,  36  So.  729;  Moulton  v. 
Holmes,  57  Cal.  337,  344;  Taylor 
V.  Sanson,  24  Cal.  App.  515,  141 
Pac.  1060,  1061;  Fletcher  t.  Amer- 
ican T.  &  B.  Co.,  Ill  Ga.  300,  78 
Am.  St.  Rep.  164,  36  S.  E.  767; 
Pittsburgh  etc.  R.  Co.  v.  Gipe,  160 
Ind.  360,  65  N.  E.  1034;  Matter  of 
Gilman's  Estate,  92  App.  Div. 
(N.  Y.)  462,  87  N.  Y.  Supp.  128. 

99  Parker  v.  Providence  etc. 
Steamboat  Co.,  17  R.  I.  376,  33  Am. 
St.  Rep.  869,  14  L.  R.  A.  414,  22 
Atl.  284,  23  Atl.  102. 

Under   the   Mississippi   statute. 


section  2065  of  the  Code  of  1906, 
It  is  not  necessary  that  the  ad- 
ministrator obtain  a  previous 
order  of  the  court  in  order  that 
his  compromise  of  a  claim  made 
in  good  faith  be  valid. — Montgom- 
ery V.  Mutual  Lafe  Insurance  Co., 
Ill  Miss.  6,  71  So.  162. 

Statute  does  not  change  the 
common  law  rule  except  regard- 
ing claims  against  insolvent  debt- 
ors.—  Cogswell  V.  Concord  etc. 
R.  R.,  68  N.  H.  192,  44  Atl.  293. 

1  Hayes  v.  Massachusetts  etc. 
Ins.  Co.,  125  111.  626,  1  L.  R.  A. 
303,  18  N.  E.  322;  Pullins'  Admr. 
V.  Smith,  106  Ky.  418,  50  S.  W. 
833;  Bunnell  v.  Bunnell,  111  Ky. 
566,  64  S.  W.  420,  65  S.  W.  607; 
Smith  V.  Pate  (Tex.  Civ.),  43 
S.  W.  312. 
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validity  of  the  'claim  is  generally  a  good  groimd  for  the 
personal  representative  to  effect  a  settlement.^  Even 
though  the  statute  provides  that  the  personal  representa- 
tive may  compromise  or  compound  claims  with  the 
approval  of  thfc  court,  yet  if  he  compromises  or  com- 
pounds a  claim  and  such  action  is  taken  in  good  faith  and 
results  in  benefit  to  the  estate,  there  is  no  reason  why,  in 
passing  upon  the  account  of  the  representative,  the  court 
should  not  at  such  time  approve  the  transaction  and 
establish  its  validity.* 

§  1502.   Bight  of  Personal  Representative  to  Submit  Claims  to 
Arbitration. 

The  common  law  rule  is  that  the  personal  representa- 
tive may  submit  to  arbitration  any  claim  in  which  the 
estate  is  interested,  whether  alleged  to  be  due  to  or 
against  the  estate.*  This  right,  however,  does  not  extend 
to  special  administrators.^  In  most  jurisdictions  the 
matter  has  been  covered  by  statute.  The  English  statute 
does  not  restrict  the  common  law  powers  of  the  personal 
representative,  but  relieves  him  from  all  responsibility 

2  Taylor  v.  Sanson,  24  Cal.  App.      596,  602,  62  Am.  St.  Rep.  887,  JO 
515,  141  Pac.  1060,  1061;  Berrien's      N.  W.  843. 

Estate,  16  Abb.  Pr.  N.  S.  (N.  Y.)  4  Pearson  v.  Henry,  5  Term  R. 

23.  6;  Worthington  v.  Barlow,  7  Term 

3  Moulton  V.  Holmes,  57  Cal.  Rep.  453;  Lyle  v.  Rogers,  5  ■ 
337,  344;  Haddock  v.  Russell,  109  Wheat.  (U.  S.)  394,  5  L.  Ed.  117; 
Cal.  417,  422,  42  Pac.  139;  Taylor  Jones  v.  Blalock,  31  Ala.  180; 
V.  Sanson,  24  Cal.  App.  515,  141  Hutcbins  v.  Jobnson,  12  Conn.  376, 
Pac.  1060,  1061;  Fletcher  v.  Ameri-  30  Am.  Dec.  622;  Murray  v.  Haw- 
can  T.  &  B.  Co.,  Ill  Ga.  300,  78  kins,  144  Ga.  613,  87  S.  E.  1068; 
Am.  St.  Rep.  164,  36  S.  E.  767.  Kendall  v.  Bates,  35  Me.  357;  Cof- 

See,    also,    Mulville    v.    Pacific  fin  v.  Cottle,  4  Pick.  (Mass.)  454; 

Mut.  L.  Ins.  Co.,  19  Mont.  95,  101,  Wood  v.  TunniclifC,  74  N.  Y.  38. 
47    Pac.    650;    Trotter   v.    Mutual  5  Sullivan  v.  Nicoulin,  113  Iowa 

Reserve   Eund   L.  Assn.,   9   S.   D.  7S,  84  N.  W.  978. 

\ 
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where  lie  acts  in  good  faith.'  The  American  statutes 
usually  require  that  the  representative  must  secure  an 
order  of  court  before  submitting  a  matter  to  arbitration.'^ 
The  effect  of  such  statutes  is  the  same  as  those  'with  ref- 
erence to  the  personal  representative  compromising  or 
compounding  claims,^  namely,  that  if  the  personal  repre- 
sentative secure  an  order  of  court  authorizing  him  to 
submit  a  matter  to  arbitration,  he  is  relieved  from  any 
personal  liability  in  the  matter.®  Where  the  representa- 
tive is  authorized  to  submit  a  matter  to  arbitration,  the 
award  is  effective  and  binding  upon  the  estate.^"  If  the 
personal  representative  acts  wrongfully  in  the  matter 
and  the  estate  is  injured  thereby,  he  may  be  held  person- 
ally liable  by  those  interested  in  the  estate.^^ 

§  1503.   As  to  Right  or  Duty  of  Personal  Representative  to 
Plead  Statute  of  Limitations  or  of  Frauds. 

There  is  a  conflict  of  authority  as  to  the  right  or  duty 
of  the  personal  representative  to  plead  the  statute  of  lim- 

6  statute  of  44  and  45  Vlct.,  lo  Pearson  v.  Henry,  5  Term  R. 
ch.   41.  fi;  Coffin  v.  Cottle,  4  Pick.  (Mass.) 

7  Sullivan  v.  Nicoulln,  113  Iowa  454;  C^um  v.  Moore's  Admr.,  14 
76,  84  N.  W.  978;  Browne  v.  Pres-  N.  J.  Eg.  436,  82  Am.  Dec.  262; 
ton,  38  Md.  373;  McKeen  v.  Oli-  McLeod  v.  Graham,  132  N.  C.  473, 
pliant,  18  N.  J.  L.  442;  Matter  of  43  S.  E.  935;  Unterrainer  v^  Seelig, 
Eichman,   33   Mis.c.   Rep.    (N.  Y.)  13  S.  D.  148,  82  N.  W.  394. 

322,  68  N.  Y.  Supp.  636;   McLeod  An  award  duly  made  and  pub- 

V.  Graham,  132  ^.  C.  473,  43  S.  E.  lished  regarding  matters   submit- 

935;    Powers  v.  Douglass,   53  Vt.  ted   by   all   interested   parties   to 

471,  38  Am.  Rep.  699.  arbitration,  has  the  binding  force 

8  See  preceding  section.  of  a  judgment. — ^Harris  v.  Harris' 

9  Chadbourn    v.    Chadboum,    9  Estate,  82  Vt.  199,  72  Atl.  912. 
Allen  (Mass.)  173;  Wood  V.  Tunni-  n  Worthington     v.     Barlow,     7 
cliff,    74    N.    Y.    38;     Powers    v.  Term  Rep.  453;  Armitage  v.  Met- 
Douglass,  53  Vt.  471,  38  Am.  Rep.  calfe,  1   Ch.   Cas.   74;    District  of 
699.  Columbia  v.  Bailey,  171  U.  S.  161, 
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itations  against  a  claim  for  a  just  debt  contracted  by  the 
decedent  in  his  lifetime.  The  rule  in  England  and  in 
many  jurisdictions  in  the  United  States  is  that  the  per- 
sonal representative  is  not  bound  to  plead  the  statute  of 
limitations.  The  reason  of  the  rule  is  that  the  failure  to 
plead  the  statute  or  even  an  acknowledgment  of  the  debt 
by  partial  payment  or  otherwise  does  not  create  a  new 
liability,  but  merely  continues  an  old  one  which  otherwise 
could  not  be  enf  orced.^^  On  the  other  hand,  in  many  juris- 
dictions in  the  United  States  it  is  held  that  the  personal 
representative  of  a  decedent  has  no  authority  to  acknowl- 
edge any  debt  or  liability  so  as  to  take  it  out  of  the  statute 
of  limitations.  The  executor  or  administrator  of  an  estate 
after  the  death  of  the  decedent  is  merely  the  legal  repre- 
sentative of  the  estate ;  he  is  not  personally  liable  for  the 
debts  of  the  decedent;  he  is  purely  a  business  represen- 
tative and  can  in  no  mse  represent  the  conscience  or 
sense  of  equity  or  justice  of  the  deceased  debtor.  It  is 
therefore  held  that  when  the  debtor  dies,  the  power  and 
authority  to  waive  the  statute  of  limitations  dies  with 
him,  and  the  personal  representative  has  no  right  to 
create  a  liability  against  the  estate  by  making  a  new  and 
independent  contract  to  pay  the  alleged  debt.^*  And  the 

43    L.    Ed.   118,   18    Sup.   Ct.   868;  368;  Herd's  Admrs.  v.  Lee,  4  T.  B. 

Crum  V.  Moore's  Admr.,  14  N.  J.  Mon.     (20    Ky.)    36;     Slattery    v. 

Eq.  436,  82  Am.  Dec.  262;  Nelson's  Boyle,  180  Mass.  27,  61  N.  E.  264; 

Admr.  v.  Cornwell,  11  Gratt.  (Va.)  First  Natl.   Bank  of  Freehold   v. 

724.  Thompson,   61   N.   J.   Eq.   188,   48 

12  Hill  V.  Walker,   4.  Kay   &  J.  Atl.  333;  Johnson  v.  Beardslee,  15 

166;     In    ro    Rownson    (Field    v.  Johns.    (N.    Y.)    3;    Barnawell   v. 

White),  29  Ch.  Div.  358;   Midgley  Smith,    5    Jones    Eq.    (58    N.    C.) 

V.    Midgley    (1893),    3    Ch.    282;  168. 

Friedman   v.    Shamblin,    117    Ala.  1 3  Rector  v.  Conway,  20  Ark.  79; 

454,  23  So.  821;  Chambers  v.  Fen-  Etchas  v.  Orena,  127  Cal.  588,  60 

nemore's    Admr.,    4    Harr.    (Del.)  Fco.     43;     Peck    v.    Botsford,     7 
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rule  last  mentioned  has  been  applied  to  the  statute  of 
frauds;  thus  an  executor  or  administrator  is  liable  for 
devastavit  if  the  estate  suffers  through  his  failure  to 
plead  such  statute.^* 

§  1504.    Claims  Must  Be  Pro  Rated  When  Estate  Is  Insolvent. 

Upon  the  death  of  an  insolvent  debtor  the  law  con- 
templates equality  in  the  distribution  of  his  estate  among 
his  creditors.  If  a  creditor  seeks  to  recover  more  than  his 
pro  rata  share,  he  seeks  that  which  does  not  belong  to  him 
and  which  would  occasion  a  direct  loss  to  the  other  cred- 
itors. It  is  said  that  to  insist  upon  full  payment  from  an 
insolvent  estate  is  dishonest  if  the  party  thus  insisting  is 
aware  of  the  insolvency.  If  a  creditor,  whether  under  the 
erroneous  belief  that  the  estate  is  solvent  or  whether  he 
is  acquainted  with  its  true  condition,  receives  full  pay- 
ment from  an  insolvent  estate,  he  is  obliged  to  return  the 

Conn.  172,  18  Am.   Dec   92;    Pat-  v.  Foster,  5  Wyo.  343,  40  Pac.  525. 

terson  v.  Cobb,  4  Fla.  481;   Dern  Compare:    King's  Admr.  v.  Cas- 

V.   Olsen,   18   Ida.   358,  Ann.   Cas.  sidy's  Admr.,  36  Tex.  531. 

1912A,  1,  L.  R.  A.  1915B,  1016,  110  After  reviewing  the  authorities, 

Pac.    164;    Marshall   v.    Coleman,  the  Supreme  Court  of  Pennsylva- 

187  111.  556,  58  N.  E.  628;  Pole  v.  nia  says:     "It  will  be  seen  from 

Simmons,    49    Md.    14;    Bambrick  these  most  explicit  decisions  that 

V.  Bambrick,  157  Mo.  423,  58  S.  W.  the  personal  representative  is  not 

8;    In   re  Mouillerat's   Estate,    14  answerable  for  a  cause  of  action 

Mont.   245,   36   Pac.   185;    Fitzger-  not  created  by  the  decedent;  that 

aid's  Estate  v.  Chariton  First  Natl,  if  by  a  new  promise  he  revive  a 

Bank,  64  Neb.  260,  89  N.  W.  813;  debt  already  barred,  or  prolongs 

Jones  V.  Powning,  25  Nev.  399,  60  the  life  of, one  not  yet  barred,  the 

Pac.  833;  Matter  of  Goss,  98  App.  contract  is  his  own,  and  he  Is  per- 

Div.   (N.  Y.)   489,  90  N.  Y.  Supp.  sonally   liable.— In    re    Claghom's 

769;     McLaren    v.    McMartin,    36  Estate,  181  Pa.  St.  600,  59  Am.  St. 

N.  Y.  88;   Smith  v.  Pattie,  81  Va.  Rep.  680,  37  AU.  918. 

654;  Van  Winkle  V.  Blackford,  33  i4  In     re     Rownson     (Field    T. 

W.  Va.  573,  11  S.  E.  26;   O'Keete  White),  29  Ch.  Div.  358. 
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surplus  which  he  may  have  received  in  excess  of  the  divi- 
dend to  which  he  is  entitled  when  it  becomes  judicially 
ascertained  that  the  debts  of  the  estate  can  be  paid  in 
part  only.  The  personal  representative  is  not  justified  in 
paying  any  creditors  the  full  amount  of  their  claims  when 
he  has  knowledge  that  the  estate  is  insolvent.  But  if,- 
erroneously  believing  the  estate  to  be  solvent,  he  pays  a 
creditor  in  full,  he  is  entitled,  either  in  an  action  at  law  or 
a  suit  in  equity,  to  compel  the  creditor  to  return  the 
amount  which  he  has  received  in  excess  of  that  to  which 
he  is  entitled.^® 

§  1505.    Duty  of  Personal  Representative  Regarding  Uncom- 
pleted Contracts  of  Decedent. 

Where  parties  enter  a  written  contract,  it  is  presumed 
that  they  intend  not  only  to  bind  themselves,  but  their 
personal  representatives.  If  a  decedent  in  his  lifetime  has 
broken  a  contract,  his  estate  is  liable  therefor  and  the  per- 
sonal representative,  so  far  as  he  has  the  assets,  must  pay 
the  damages  occasioned.  If  there  has  been  no  breach  of 
contract  by  the  decedent,  the  personal  representative 

15  Mansfield  v.  Lynch,  59  Conn.  Missouri    must    account    for    the 

320,  12  L.   R.  A.  285,  22  Atl.  313;  same  when  presenting  their  claims 

Wolf  V.  Beaird,  123  111.  585,  5  Am.  in  Illinois  so  that  all  creditors  of 

St.  Rep.  565,  15  N.  E.  161;  Morris  the    decedent    may    be    paid    pro 

V.  Porter,  87  Me.  510,  33  Atl.  15;  rata.— Ramsay  v.  Ramsay,  196  111. 

Walker    v.    Hill,    17    Mass.    380;  179,  63  N.  E.  618. 
Flint   V.   Valpey,   130    Mass.    385;  See   §1380,  n.  50,  ancillary   ad- 

In  re  Hodgman's  Estate,  140  N.  Y.  ministration. 

421,  431,  35  N.  E.  660;  Rogers  v.  Compare:  In  Beardsley  v.  Mar- 
Weaver,  5  Ohio  536.  steller,  120  Ind.  319,  22  N.  E.  315, 

Where  an  insolvent  decedent  in  it  is  said  "that  in  the  absence  of 

Illinois  left  property  also  In  Mis-  an  agreement  to  refund,  an  admin- 

souri     which     was     administered  istrator  who  has  paid  money  on 

there,  creditors  who  have  received  account   of   a   just   debt   can    not 

part  payment  of  their  claims   in  recover  it  back  on  the  ground  that 
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must  fulfill  its  terms  except  where  the  contract  is  of  a 
personal  nature,  such  as  one  which  calls  for  the  exercise 
of  personal  skill  or  learning,  or  involves  matters  of  such 
a  nature  as  to  render  their  performance  incompatible  with 
the  settlement  of  the  estate  and  the  general  duties  of  the 
-personal  representative.^® 

If  the  decedent,  during  his  lifetime,  had  contracted  that 
another  should  build  a  house  for  him,  and  the  work  is  un- 
completed at  the  time  of  his  death,  his  personal  represen- 
tative is  bound  to  fulfill  the  contract.^^  But  if  the  decedent, 
at  the  time  of  his  death,  had  a  contract  with  another 
whereby  the  decedent  had  an  interest  in  the  increase  of  a 
band  of  sheep  and  in  the  wool  produced  because  of  his 
giving  personal  care  and  attention  to  the  matter,  the  con- 
tract terminates  at  the  decedent's  death.  It  is  one  which 
the  personal  representative  would  not  be  authorized  to 
fulfill  against  the  consent  of  the  other  contracting  party.^^ 

by  reason  of  insufficient  assets,  37;  Kadish  v.  Lyon,  229  III.  35, 
not  arising  from  their  accidental  82  N.  E.  194;  Bambrick  v.  Web- 
destruction,  loss  or  failure,  it  af-  ster  Groves  Presby.  Church  Assn.,- 
terward  appears  that  he  has  made  53  Mo.  App.  225,  238;  Russell  v. 
an  overpayment  by  mistake,  un-  Buckhout,  87  Hun  (N.  Y.)  46,  34 
less  the  mistake  was  induced  by  N.  Y.  Supp.  271;  Chamberlain  v. 
the  fraudulent  conduct  of  the  Dunlop,  126  N.  Y.  45,  46,  22  Am. 
creditor."  St.   Rep.  807,  26  N.  E.  966;   Mac- 

16  Matteson  v.  Dent,  176  V.  S.  Donald  v.   O'Shea,   58  Wash.  169, 

521,  528,  44  L.  Ed.  571,  20  Sup.  Ct.  Ann.  Cas.  1912A,  417,  108  Pac.  436. 

419;    Kemochan    v.    Murray,    111  isManti  City  Savings  Bank  v. 

N.  Y.  306,  308,  7  Am.  St.  Rep.  744,  Peterson,  33  Utah  209,  126  Am.  St. 

2  L.  R.  A.  183,  18  N.  B.  868;  Cham-  Rep.  817,  93  Pac.  566. 

berlain   v.   Dunlop,   126  N.  Y.   45,  See,  also.  Smith  v.  Preston's  Es- 

46,  22  Am.  St.  Rep.  807,  26  N.  B.  tate,   170   111.    179,   48   N.   E.    688; 

966;    Dickinson   v.    Calahan's  Marvel  v.  Phillips,  162  Mass.  399, 

Admrs.,  19  Pa.  St.   227;   Billing's  400,  44  Am.  St.  Rep.  370,  26  L.  R.  A. 

Appeal,  106  Pa.  St.  558.  416,  38  N.  E.  1117. 

IT  Quick  V.  Ludborrow,  3  Bulst.  Edwin   Booth's   administrator 

29,  30;   Janln  v.  Browne,  59  Cal.  might  quite  as  well  have  claimed 
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Where  the  decedent,  during  his  lifetime,  had  contracted 
for  the  purchase  of  land,  the  personal  representative  is 
authorized  to  complete  the  contract  by  paying  the  balance 
due  on  the  purchase  price,  i*"  Where  the  decedent  had 
acquired  an  option  in  his  lifetime,  it  becomes  a  part  of  his 
estate  upon  his  death  and  his  personal  representative  has 
the  right  to  exercise  the  option.^"  And  where  the  decedent, 
during  his  lifetime,  had  purchased  stock  from  another 
and  at  such  time  the  seller  had  agreed  to  repurchase  the 
stock  at  "the  buyer's  option,  the  personal  representative 
of  the  buyer  is  entitled  to  enforce  the  option.^^ 

§  1506.    No  Authority  to  Carry  on  Business  of  Decedent:  Per- 
sonally Liable  on  New  Contracts. 

In  the  absence  of  provisions  in  the  will  or  of  an  order 
of  court  directing  the  personal  representative  to  continue 
and  carry  on  the  business  of  the  decedent,  whatever  its 
character  may  be,  the  personal  representative  has  no 
authority  so  to  do.^^  The  right,  however,  to  continue  the 

the  right  to  play  Hamlet  under  a  21  Klein    v.    Johnson,    191    Mo. 

part    performed    contract    of    his  App.  453,  178  S.  W.  262. 

intestate,     or     the     executor     of  22  CoUinson  v.  Lister,  20  Beav. 

James  Whistler  to  paint  an  unfln-  356;  Griffin  v.  Bland,  43  Ala.  542; 

ished   painting  of  his   testator. —  Eufaula  National  Bank  v.  Manas- 

Manti  City  Savings  Bank  v.  Peter-  sas,  124  Ala.  379,  381,  27  So.  258 ; 

son,  supra.  Matter  of  Freud's  Estate,  131  Cal. 

19  Jones  V.  Hert,  192  Ala.  Ill,  667,  82  Am.  St.  Rep.  407,  63  Pac. 
68  So.  259.  1080;   Hallock  v.  Smith,  50  Conn. 

It  is  the  duty  of  an  executor  or  127;  Mathews  v.  Sheehan,  76 
administrator  to  perform  the  terms  Conn.  654,  100  Am.  St.  Rep.  1017, 
of  the  lease  executed  by  the  dece-  57  Atl.  694;  Succession  of  Spar- 
dent,  to  the  extent  of  the  assets  row,  39  La.  Ann.  696,  2  So.  501; 
held  by  him.— Miller  v.  Ready,  59  Succession  of  Hawkins,  139  La. 
Ind.  App.  195,  108  N.  E.  605.  228,  71  So.  492;  McKnight's  Exrs. 

20  Farley  v.  Secor,  167  App.  Div.  v.  Walsh,  23  N.  J.  Eq.  136;  Ship- 
(N.  Y.)    80,   152  N.  Y.  Supp.  787.  man  v.  Lord,  5b  N.  J.  Eq.  380,  44 


2308 


COMMENTARIES    ON    THE    LAW    OF   WILLS. 


business  may  be  granted  the  executor  by  provisions  in 
the  decedent's  will.^*  But  even  though  the  personal  repre- 
sentative may  be  authorized  by  the  will  to  carry  on  the 
decedent's  business,  the  general  rule  is  that,  unless  he  is 
proceeding  as  a  trustee  imder  the  direction  of  a  court  of 
equity,  the  executor  is  liable  personally  for  all  new  con- 
tracts entered  into  by  himself,  even  though  entered  into 
in  his  representative  capacity.^* 


Atl.  215;  Matter  of  Corbin,  101 
App.  Div.  (N.  Y.)  25,  91  N.  Y. 
Supp.  797;  Lucht  v.  Behrens,  28 
Ohio  St.  231,  22  Am.  Rep.  378;  In 
re  Osbum's  Estate,  36  Ore.  8,  58 
Pac.  521. 

23  Brannon  v.  G.  Ober  &  Sons 
Co.,  106  Ga.  168,  32  S.  E.  16; 
Roberts  v.  Hale,  124  Iowa  296,  1 
Ann.  Cas.  940,  99  N.  W.  1075; 
Patrick  v.  Patrick,  72  Neb.  454, 
100  N.  W.  939;  Matter  of  Hickey, 
34  Misc.  Rep.  (N.  Y.)  360,  69 
N.  Y.  Supp.  844;  Lambertson  v. 
Vann,  134  N.  C.  108,  46  S.  E.  10; 
Furst  V.  Armstrong,  202  Pa.  St. 
348,  90  Am.  St.  Rep.  65'3,  51  Atl. 
996. 

24  Labouchere     v.     Tucker,     11 
Moore  H.  L.  Cas.  198;  In  re  Mor- 
gan (Pillgrem  v.  Pillgrem),  18  Ch. 
Div.  93 ;  Barker  v.  Parker,  1  Term 
Rep.  287,  295;   Griggs  v.  Nadeau, 
221   Fed.   381,   137   C.   C.   A.    189 
Taylor  v.  Mygatt,  26   Conn.   184 
Clarke  v.  Alexander,  71  Ga.  500 
Davis  V.  French,  20  Me.  21,  37  Am. 
Dec.   36;    Wied  v.   Davenport,   48 
N.  J.  L.  129,  57  Am.   Rep.  552,  7 
Atl.     295;     Blum    v.    Dabritz,    39 
Misc.  Rep.   (N.  Y.)   800,  81  N.  Y. 


Supp.  315;  Austin  v.  Munroe,  47 
N.  Y.  360;  Willis  v.  .Sharp,  113 
N.  Y.  586,  4  L.  R.  A.  493,  21  N.  E. 
705;  Corr's  Estate,  8  Pa.  Dist.  Rep. . 
209;  Daingerfield  v.  Smith,  83  Va. 
81,  1  S.  E.  599;  Thompson  etc.  v. 
Mann,  65  W.  Va.  648,  131  Am.  St. 
Rep.  987,  22  L.  R.  A.  (N.  S.) 
1094,  64  S.  E.  920.  . 

The  power  of  an  executor  to 
carry  on  a  business  conducted  by 
his  testator  will  only  be  sustained 
where  there  is  express  authority 
under  the  will  or  the  chancery 
court  especially  empowers  him. — 
Pearce  v.  Pearce  (Ala.),  74  So. 
952. 

Where  an  administrator  con- 
tinues a  business  of  a  decedent, 
he  becomes  personally  liable  for 
debts  which  can  not  be  paid  from 
the  operations  of  the  business. — 
In  re  De  Rome's  Estate,  175  Cal. 
399,  165  Pac.  919. 

The  powers  of  executors  and 
administrators  are  limited  by 
statute.  It  is  not  within  the  jur- 
isdiction of  the  Chancery  Court  to 
enlarge  them,  as  for  example,  by 
authorizing  the  administrator  to 
employ  the  funds  of  the  estate  in 
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The  rule  that  the  personal  representative  can  not  carry- 
on  the  business  of  the  decedent  does  not  require  him  to 
immediately  close  up  the  deceden,t's  affairs.  Where  the 
decedent  is  bound  by  a  contract  yet  uncompleted  and 
which  binds  the  estate,  it  is  the  duty  of  the  personal  rep- 
resentative to  complete  such  contract.  And  the  represen- 
tative is  justified  in  incurring  reasonable  liabilities  where 
the  same  are  necessary  for  the  protection  of  the  estate 
and  for  its  benefit,  and  which  permit  the  representative 
to  more  advantageously  wind  up  the  business.^^  If  the 
business  of  the  decedent  is  bequeathed  to  one  who  desires 
to  continue  the  same,  the  executor  does  not  render  himself 
personally  liable  for  new  contracts  made  by  the  legatee 
in  conducting  the  business  unless  the  executor,  by  his  own 
actions,  estops  himself  from  denying  liability.^®    But  if 

St. 


enlarging  any  business. — ^Alexan- 
der V.  Herring,  99  Miss.  427,  55 
So.  360. 

An  administrator  is  liable  to  tbe 
estate  for  the  amount  of  funds  in- 
vested by  Mm  in  violation,  of  the 
directions  of  the  will.  In  re  Hor- 
witz's  Estate,  90  Misc.  Rep.  (N.Y.) 
249,  154  N.  Y.  Supp.  316. 

25  Garrett  v.  Noble,  6  Sim.  504; 
Collinson  v.  Lister,  20  Beav.  356; 
Matter  of  Fernandez's  Estate,  119 
Cal.  579,  51  Pac.  851;  Matter  of 
Freud's  Estate,  131  Cal.  667,  82 
Am.  St.  Rep.  407,  63  Pac.  1080; 
Succession  of  Wiemann,  112  La. 
293,  36  So.  354;  Merritt's  Estate  v. 
Merritt,  62  Mo.  150;  Cornwell  v. 
Deck,  2  Redf.  (N.  Y.)  87,  88;  Gil- 
man  V.  Wilber,  1  Demarest  (N.  Y.) 
547,  13  Abb.  N.  C.  67;  Pitts  v. 
Jameson,  15  Barb.  (N.  Y.)  310;  In 


re    Semple's   Estate,    189    Pa. 
385,  42  Atl.  28. 

An  administrator  of  an  estate 
has  no  authority  to  continue  a 
mercantile  business  carried  on  by 
the  decedent,  except  under  order 
of  the  court  to  such  an  extent  as 
will  enable  him  to  dispose  of  the 
stock  to  advantage.  For  that  pur- 
pose he  may  incur  indebtedness 
to  obtain  the  necessary  merchan- 
dise to  sell  the  property  to  a  bet- 
ter advantage. — Gordon-Tiger  Min- 
ing etc.  Co.  V.  Loomer,  50  Colo. 
409,  115  Pac.  717. 

26  American  Tube  Works  v. 
Tucker,  185  Mass.  236,  70  N.  E. 
59;  Fleming  v.  Fleming,  204  Pa. 
St.  648,  54  Atl.  473. 

An  executor  who  permits  an 
heir  to  carry  on  a  business  for- 
merly conducted  by  a  deceased. 
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the  personal  representative,  without  authority,  attempts 
to  carry  on  the  business  of  the  decedent,  he  assumes  all 
risk  without  any  accompanying  benefit,  for  if  any  loss 
occurs  he  must  bear  the  loss,  but  if  any  profits  accrue,  no 
matter  how  great,  such  profits  belong  to  the  estate.^'' 

§1507.    The  Same  Subject:   Effect  of  Such  Power  Given  by 
Will  or  Consent  of  Beneficiaries. 

Where  the  personal  representative  is  authorized  by  the 
decedent's  will  to  carry  on  the  business,  although  he  may 
be  personally  liable  to  anyone  with  whom  he  enters  into 
new  contracts,  yet  if  he  acts  in  good  faith  and  carries  on 
the  business  in  its  usual  course  and  according  to  the 
testator's  directions,  expenditures  made  by  him  may  be 
properly  allowed  in  his  account  so  that  he  does  not  per- 
sonally bear  the  loss.^^  And  since  the  distributees  of  the 


and  to  contract  debts  in  the  name 
of  the  estate,  becomes  personaUy 
liable  for  their  payment,  notwith- 
standing he  acts  In  good  faith. — 
Martin  Bros.  C!o.  v.  Peterson,  38 
S.  D.  494,  162  N.  W.  154. 

27  Nivens  v.  Nivens,  133  Fed. 
39,  66  C.  C.  A,  145;  Estate  of 
Rose,  80  Cal.  166,  22  Pac.  86; 
Estate  of  Smith,  118  Cal.  462,  50 
Pac.  701;  Campbell  v.  Faxon,  73 
Kan.  675,  5  L.  R.  A.  (N.  S.)  1002, 
85  Pac.  760;  Frey  v.  Eisenhardt, 
116  Mich.  160,  74  N.  W.  501;  Mat- 
ter of  Peck,  79  App.  Div.  (N.  Y.) 
296,  80  N.  Y.  Supp.  76;  Western 
Newspaper  Union  v.  Thurmond,  27 
Okla.  261,  Ann.  Cas.  1912B,  727, 
111  Pac.  204 ;  In  re  Shinn's  Estate, 
166  Pa.  St.  121,  45  Am.  St.  Rep. 
656,  30  Atl.  1026,  1030;   In  re  Al- 


lam's  Estate,  199  Pa.  St.  573,  49 
Atl.  252. 

Where  the  administrator  made 
an  unauthorized  attempt,  (result- 
ing in  loss  to  the  estate,  to  carry 
on  business  at  a  store  and  the 
making  of  ties  out  of  timber  be- 
longing to  the  estate,  and  the  evi- 
dence is  extremely  unsatisfactory 
as  to  whether  his  action  was  Justi- 
fiable by  reason  of  previous  con- 
tracts entered  into  by  the  de- 
ceased, the  appellate  court  will 
not  disturb  the  decision  of  the 
referee  charging  him  with  the 
stock  of  merchandise  and  ties  on 
hand  at  the  time  of  the  appraise- 
ment at  the  appraised  value. — 
Estate  of  McPhee,  156  Cal.  335, 
Ann.  Cas.  1913E,  899,  104  Pac.  455. 

28Boulle  V.  Tompkins,  5  Red£. 
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estate  are  the  only  ones  who  can  object  so  long  as  the 
assets  of  the  estate  are  not  so  impaired  but  that  all  cred- 
itors can  be  paid  in  full,  if  the  personal  representative 
continues  the  business  of  the  decedent  at  the  request  and 
with  the  consent  of  all  the  beneficiaries  of  the  estate,  he 
will  not  be  held  liable  for  any  losses  which  occur  in  the 
usual  course  of  the  business. ^^ 

But  creditors  holding  valid  claims  against  the  estate 
may  object  to  the  personal  representative  using  the  assets 
of  the  estate  for  the  purpose  of  carrying  on  the  business 
if  the  assets  are  liable  to  be  so  impaired  that  their  claims 
can  not  be  paid.^"  And  the  creditors  of  the  personal  rep- 


(N.  Y.)  472;  Whitman's  Estate, 
195  Pa.  St.  144,  45  Atl.  673;  Wad- 
dell's  Estate,  196  Pa.  St.  294,  46 
Atl.  304;  Allen  v.  Shanks,  90 
Tenn.  359,  16  S.  W.  715. 

29  In  re  Johnson  (Shearman  v. 
Robinson),  15  Ch.  Div.  548;  In  re 
Gorton  (Dowse  v.  Gorton),  40  Ch. 
Div.  536;  In  re  Brooke  (Brooke  v. 
Brooke)  (1894),  2  Ch.  600;  Hodges 
V.  Hodges  (1899),  1  Ir.  480;  Pox- 
worth  V.  White,  72  Ala.  224; 
Mathews  v.  Sheehan,  76  Conn.  654, 
100  Am.  St.  Rep.  1017,  57  Atl.  694; 
Poole  V.  Munday,  103  Mass.  174; 
Matter  of  Jones,  103  N.  Y.  621,  57 
Am.  Rep.  775,  9  N.  E.  493;  Whit- 
man's Estate,  195  Pa.  St.  144,  45 
Atl.  673. 

See,  also,  Austin  v.  Munroe,  47 
N.  Y.  360. 

An  administrator  is  not  liable 
for  losses  incurred  in  the  manage- 
ment of  a  business  continued  after 
the  death  of  the  decedent,  where 
all  parties  interested  agreed  to 
III  Com.  on  Wills— 31 


the  continuance  of  such  business. 
— Swaine  v.  Hemphill,  165  Mich. 
561,  131  N.  W.  68. 

An  executor  has  no  authority 
to  carry  on  a  decedent's  business 
without  the  consent  of  the  parties 
interested  in  the  estate,  and 
where  the  interested  parties  are 
minors  they  are  incapable  of  giv- 
ing such  consent.  —  Gilligan  v. 
Daly,  79  N.  J.  Bq.  36,  80  Atl.  994. 

If  the  heirs  and  devisees  desire 
to  continue  the  business  of  the 
ancestor  undivided,  they  should 
first  have  the  estate  closed,  as 
provided  by  law,  and  take  over 
the  .business  individually;  but  it 
is  not  the  affair  of  the  administra- 
tor to  continue  the  business  as  a 
part  of  the  administration,  and 
the  county  court  has  no  power  or 
authority  to  authorize  or  permit 
him  so  to  do. — ^In  re  S.  Marks  & 
Co.'s  Estate,  66  Ore.  340,  133  Pac. 
777,  778. 

30  Dowse  v.  Gorton  (1891),  A.  C. 
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resentatives  who  have  claims  against  him,  because  of 
matters  arising  out  of  his  conduct  of  the  business,  are 
entitled  to  be  subrogated  to  his  rights  to  indemnity  for 
the  satisfaction  of  their  claims.*^ 

§  1508.   No  Authority  to  Expend  Funds  of  Estate  for  Improve- 
ments. 

It  is  the  duty  of  an  executor  or  administrator  to  fulfill 
all  valid  contracts  entered  into  by  his  decedent  and  which 
were  binding  upon  the  decedent  but  uncompleted  at  the 
time  of  his  death.  He  has  no  authority,  however,  to 
expend  the  funds  of  the  estate  by  engaging  in  new  woxk 
which  the  decedent,  if  living,  Would  not  be  bound  to  per- 
form. Such  an  expenditure,  except  when  for  the  purpose 
of  preserving  the  property  of  the  decedent,  is  not  a  charge 
upon  the  pstate.^^        -     , 

The  personal  representative  has  no  right  to  improve 
the  property  of  the  estate,  speculate  with  its  funds  or  pay 

190,     199;     M'Aloon    T.    M'Aloon  tracts    entered    into    by   testator, 

(1900),  1  Ir.  367;  Braun  v.  Braun,  they  may  not  expend  the  estate's 

14  Manitoba  346;  Allam's  Estate,  funds  to  do  new  work  which  tes- 

199  Pa.  St.  573,  49  Atl.  252.  tator  Was  not  bound  to  do;   and 

31  In  re  Frith  (Newton  v.  hence,  where  testator  devised  a 
Rolfe)  (1902),  1  Ch.  342;  Braun  building  "in  course  of  construc- 
V.  Braun,  14  Manitoba  346.  tion,"     the    executors    were    not 

32  In  re  Moore's  Estate,  72  Cal.  bound  to  pay  for  the  completion 
335,  13  Pac.  880;  Gray  v.  Haw-  thereof. — In  re  Hincheon's  Estate, 
kins'  Admx.,  8  Ohio  St.  449,  72  159  Cal.  755,  36  L.  R.  A.  (N.  S.) 
Am.  Dec.  600.  303,  116  Pac.  47,  48. 

An  administrator  is  empowered  Where  property  has  been  spe- 

to  complete  a  building  commenced  cifically  devised,  an  executor  has 

by  the  deceased. — Massey  v.  Doke,  power   to   make  repairs   upon   it, 

123  Ark.  211,  185  S.  W.  271.  but  only  sufficient  to  keep  it  in  as 

While  it  Is  the  duty  of  execu-  good  condition  as  he  found  it — 

tors    and    administrators    to    per-  In    re   Ullman,    31   Ohio    Cir.    Ct. 

form  valid  and  uncompleted  con-  Rep.  370. 
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off  claims  or  encumbraiices,  merely  to  improve  the 
estate 's  title.^^  Nor  is  lie  authorized  to  erect  a  new  build- 
ing in  order  to  improve  the  property.**  It  is  no  part  of 
the  duty  of  an  executor  or  administrator  to  improve  the 
property  of  the  estate,*^  and  he  will  not  be  entitled  to 
credit  if  he  uses  the  personal  estate  to  improve  the 
realty.** 

§  1509.   Personal  Representative  Can  Not  Deal  With  Assets  of 
Estate  to  His  P.ersonal  Benefit. 

An  executor  or  administrator  occupies  a  position  of 
trust.  A  purchase  by  the  personal  representative  of  any 
of  the  assets  of  the  estate  is  presumptively  fraudulent, 
and  in  a  proceeding  to  set  the  sale  aside  it  is  not  necessary 
to  show  that  the  estate  has  been  damaged.*'^  Such  pur- 
chase is  voidable  at  the  option  of  the  beneficiaries  unless 


33  Estate  of  Knight,  12  Cal.  200, 
207,  208,  73  Am.  Dec  531;  Tomp- 
kins V.  Weeks,  26  Cal.  50,  60-63; 
Brenham  v.  Story,  39  Cal.  179, 
188. 

It  is  not  the  policy  of  the  law 
to  encourage  or  to  permit  the  ad- 
ministrator to  expend  the  money 
of  the  estate  for  any  purpose  ex-, 
cept  to  pay  the  debts  of  the  dece- 
dent and  expenses  incurred  in  the 
course  of  administering  the  estate. 
The  administrator,  as  such,  has 
nothing  to  do  with  the  education 
of  the  children,  the  support  of  the 
widow,  nor  with  the  permanent 
improvement  of  the  lands  of  the 
estate  further  than  is  necessary  to 
make  these  lands  a  source  of  in- 
come   for    the    payment    of    the 


debts.— Stuckey  v.  Stephens,  115 
Ark.  572,  Ann.  Cas.  1917A,  133, 
171  S.  W.  908. 

34  Stuckey  v.  Stephens,  115  Ark. 
572,  Ann.  Cas.  1917A,  133,  171 
S.  W.  908;  In  re  Moore's  Estate, 
72  Cal.  335,  342,  13  Pac.  880;  Byrd 
V.  Governor,  2  Mo.  102;  Rolfson  v. 
■Cannon,  3  Utah  232,  2  Pac.  205. 

35  Pay  .V.  Muzzey,  13  Gray 
(Mass.)  53,  74  Am.  Dec.  619; 
Byrd  v.  Governor,  2  Mo.  102;  Ald- 
ridge  v.  McClelland,  36  N.  J.  Eq. 
288. 

36  Cannon  v.  Copeland,  43  Ala. 
252;  In  re  Motier'a  Estate,  7  Mo. 
App.  514. 

37Mettler  v.  Warner,  156  HI. 
App.  31. 

See,  also,  Montgomery  v.  Black, 
75  Ark.  184,  86  S.  W.  1006. 
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they  consent  thereto.^^  And  it  may  be  avoided  without 
regard  to  the  bona  fides  of  the  transaction  or  the  adequacy 
of  the  consideration.^'  Thus  an  administrator  who  con- 
tracts with  the  widow  of  the  decedent  in  relation  to  prop- 
erty of  the  estate,  does  so  at  his  peril;  his  relation  is 
fiduciary  and  his  contract  is  subject  to  the  closest  scrutiny 
and  is  liable  to  be  set  aside  for  constructive  fraud.*"  The 
general  rule,  however,  is  that  although  an  executor  or 
administrator  may  even  be  expressly  enjoined  by  statute 
from  purchasing  the  property  of  the  estate,  such  purchase 
is  not  void  ab  initio  but  may  be  avoided  by  any  of  the 
beneficiaries.*^  And  the  right  to  have  the  transaction  set 
aside  may  be  barred  by  failure  to  move  within  a  reason- 
able time.*^ 

An  administrator  of  an  estate  who  purchases  property 
for  his  own  individual  benefit  from  a  debtor  of  the  estate 
and  pays  therefor  by  giving  to  such  debtor  a  receipt  for 
the  amount  of  the  purchase  price  as  so  much  money 
received,  and  returns  it  in  his  inventory  as  money  on  hand 
belonging  to  the  estate,  is  chargeable  with  legal  interest 
on  the  amount,  compounded  annually,  the  reason  being 


An  executor  or  administrator 
has  no  power  to  pledge  tie  assets 
of  the  estate  for  the  security  of 
his  own  debt,  and  if  he  does  so, 
and  the  pledgee  has  actual  or  con- 
structive notice  of  that  fact,  such 
pledge  is  not  valid  as  against  the 
estate. — Goodell  v.  Monroe  (N.  J. 
Eq.),  100  Atl.  238. 

38  Goodell  V.  Monroe  (N.  J.  Bq.), 
100  Atl.  238. 

39  Estate  of  McClear,  147  Wis. 
60,  132  N.  W.  539. 

40  Hancock  v.  Hancock  (Ind. 
App.),  Ill  N.  E.  336. 


■41  Estate  of  Richards,  154  Cal. 
478,  483,  98  Pac.  528;  French  v. 
Phelps,  20  Cal.  App.  101,  128  Pac. 
772,  776;  Handlin  v.  Davis,  81  Ky. 
34;  Furth  v.  Wyatt,  17  Nev.  180, 
30  Pac.  828.  ' 

In  Alabama  the  executor  may 
rent  the  real  estate  of  the  de- 
ceased under  the  provisions  of  the 
probate  court. — ^Shotts  v.  Cooper 
(Ala.),  74  So.  353. 

42  Word  V.  Davis,  107  Ga.  780, 
33  S.  E.  691, 
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that  he  not  only  has  the  property  purchased,  but  also  the 
purchase  money  which  he  as  administrator  does  not  sep- 
arate from  his  individual  funds  as  money  of  the  estate.*^ 

§1510.   Duty  of  Personal  Representative  as  to  Investing  the 
Funds  of  the  Estate. 

The  principal  duty  of  an  executor  or  administrator  is  to 
conserve  the  assets  of  the  estate,  use.  them  so  far  as  is 
necessary  for  the  purposes  of  administration,  and  as  soon 
as  possible  distribute  them  to  those  entitled  thereto.  The 
general  rule  is  that  the  personal  representative,  by  virtue 
of  his  office,  has  no  authority  to  speculate  with  or  invest 
the  assets  of  the  estate ;  all  that  he  is  required  to  do  is  to 
properly  conserve  them  until  they  are  paid  out  in  the 
course  of  administration  or  under  a  decree  of  distribu- 
tion. He  is  not  charged  with  the  duty,  under  ordinary 
circumstances,  of  seeing  that  a  revenue  is  derived  from 
the  assets  in  his  hands.** 

The  rule  just  announced,  however,  is  subject  to  modi- 
fication. The  personal  representative  should  keep  on  hand 
sufficient  funds  to  pay  the  expenses  of  administration  or 
other  oblig'ations  the  payment  of  which  may  be  denaanded 
at  any  time.  However,  those  interested  in  the  estate  not 
only  have  the  right  to  have  the  estate  ultimately 
distributed  to  them,  but  also  have  the  right  of  com- 
pensation if  they   are  unduly  deprived  of  the   use   of 

43Merrifield    v.    Longmire,     66  Mass.  27,  69  N.  E.  418;.  Matter  of 

Cal.  180,  4  Pac.  1176.  Ryer,   94  App.   Div.    (N.   Y.)    449, 

44  Gerald    v.    Bunkley,    17    Ala.  88    N.    Y.    Supp.    52  ;■    Matter    of 

170;    Clark  v.  Knox,  70  Ala.  607,  SuddS,  32  Misc.  Rep.  (N.  Y.)   182, 

45  Am.  Rep.  93;   Candee  v.  Skin-  66  N.  Y.  Supp.  231;   Collier's  Es- 

ner,  40  Conn.  464;  Wadsworth  v.  tate,   30   Pa.   Co.   Ct.   607;    Charl- 

Connell,  104  111.  369;  Fitzgerald  v.  ton's   Appeal,   34   Pa.   St.   473,   75 

Paisley,    110   Iowa   98,   81    N.    W.  Am.  Dec.  673. 
181;     Brigham     v.     Morgan,     185 
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the  property  after  the  time  when,  under  ordinary 
circumstances,  they  are  entitled  to  its  enjoyment.  As 
will  be  shown  in-  a  succ.eeding  section,  the  personal 
representative  is  liable  for  interest  if  he  unduly  delays 
the  settlement  of  the  estate,  since  the  distributees 
of  the  estate  must  be  compensated  for  their  loss.  The  will 
of  the  decedent  may  provide  that  the  executor  shall  make 
investments  of  the  funds  of  the  estate,  and  the  executor 
should  comply  with  such  directions  and  in  the  manner 
designated  in  the  will.  When  there  are  no  testamentary 
provisions  on  the  subject,  the  duty  of  the  personal  repre- 
sentative depends  upon  the  circumstances  of  the  case. 
Inherently  he  should  not  make  investments  except  in  those 
cases  where  the  estate  can  not  be  settled  and  distributed 
within  the  ordinary  time  contemplated  by  statute,  so  that 
the  funds  of  the  estate,  unless  invested,  would  lie  idle  for 
an  extended  period  without  benefit  to  any  interested 
parties.  If  there  is  a  bequest  of  income  of  a  certain 
amount  of  money  to  one  for  life,  with  remainder  over,  the 
executor  is  in  effect  a  trustee  and  is  in  duty  bound  to 
properly  invest  the  sum  mentioned  in  order  that  an  income 
may  be  produced  for  the  benefit  of  the  life  tenant.  The 
general  rule  may  be  stated  to  be  that  if  the  personal  repre- 
sentative has  in  his  hands  moneys  of  the  estate  which  are 
not  required  for  any  of  the  purposes  of  administration 
and  which,  under  the  circumstances  of  the  case,  can  not  be 
paid  out  or  distributed  for  some  period  of  time,  it  is  the 
duty  of  the  personal  representative  to  invest  such  moneys 
in  safe  security  in  order  that  the  same  may  be  made  pro- 
ductive, and  the  parties  interested  in  the  estate  be  com- 
pensated for  the  loss  which  they  sustain  by  reason  of 
being  deprived  of  the  enjoyment  of  the  assets  of  the  estate 
which  ultimately  will  be  distributed  to  them'.  If  the  per- 
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sonal  representative  negligently  allows  moneys  of  the 
estate  to  lie  idle  and  unproductive,  he  may  be  liable  for 
interest,  according  to  the  circumstances,  in  order  that  the 
beneficiaries  may  be  compensated.*^  The  personal  repre- 
sentative in  making  investments  under  the  circumstances 
just  mentioned,  is  subject  to  the  usual  limitations  upon 
all  trustees,  namely,  he  can  not  invest  the  funds  in  any 
business  or  proposition  of  a  hazardous  or  speculative 
character.*^   If  the  assets  of  the  estate  coming  into  the 


45  Franklin  v.  Frith,  3  Bro.  C.  C. 
433;  Byrchall  v.  Bradford,  6  Madd. 
13;  Lowery  v.  Fulton,  9  Sim.  104, 
11^;  Hough  V.  Harvey,  71  111.  72; 
Smithers  v.  Hooper,  23  Md.  273, 
285;  Frost  v.  Denman,  41  N.  J. 
Eq.  47,  2  Atl.  926;  Hetfield  v.  De- 
baud,  54  N.  J.  Eq.  371,  34  Atl. 
882;  Dunscomb  v.  Dunscomb,  1 
Johns.  Ch.  (N.  Y.)  508,  7  Am.  Dec. 
504;  De  Peyster  v.  Clarkson,  2 
Wend.  (N.  Y.)  77,  78;  Dick's  Es- 
tate (Appeal  of  Van  Dyke),  183 
Pa.  St.  647,  39  Atl.  2;  Perkins' 
Estate  V.  Hollister,  59  Vt.  348,  7 
Atl.  605;  Leake's  Bixr.  v.  Leake, 
75  Va.  792. 

Interest  is  chargeable  against 
an  executor  who  retains  money  of 
the  estate  pending  litigation  aris- 
ing because  of  a  claim  he  makes 
against  the  estate  which  is  ulti- 
mately disallowed. — 'Clement's  Ap- 
peal, 49  Conn.  519. 

To  the  same  effect,  see  Gallo- 
way V.  McPherson's  Estate,  76 
Mich.  318,  43  N.  W.  449;  Van  Hou- 
ten  V.  Post,  32  N.  J.  Eq.  709. 

If  the  executor  unreasonably  de- 


lays in  Investing  trust  funds,  com- 
pound interest  may  be  charged 
against  him. — Hough  v.  Harvey,  71 
111.  7.2,  73;  Eliott  v.  Sparrell,  114 
Mass.  404. 

It  is  said  that  it  is  a  matter 
within  the  discretion  of  the  court 
as  to  whether  or  not  the  personal 
representative  shall  be  charged 
with  interest  on  undistributed 
funds,  see  Wheeler  v.  Bolton,  92 
Gal.  159,  173,  28  Pac.  558;  Estate 
of  Gloyd,  93  Iowa  303,  61  N.  W. 
975;  Wolfort  v.  Reilly,  133  Mo. 
463,  34  S.  W.  847. 

If  funds  are  required  for  pur- 
poses of  administration  or  distri- 
bution, the  personal  representa- 
tive should  not  invest  them,  see 
Caruthers  v.  Caruthers,  99  111. 
App.  402;  Brigham  v.  Morgan,  185 
Mass.  27,  69  N.  E.  418. 

46Shlnn's  Estate,  166  Pa.  St. 
121,  130,  45  Am.  St.  Rep.  656,  30 
Atl.  1026,  1030. 

See,  also,  Lamar  v.  Micou,  112 
U.  S.  452,  468,  469.  28  L.  Ed.  751, 
5  Sup.  Ct.  221. 
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hands  of  the  personal  representative  are  in  the  form  of 
investments  made  by  the  decedent  in  his  lifetime,  the  rep- 
resentative is  not  liable  for  any  loss  which  occurs  because 
of  the  nature  of  the  investment.*'^ 

§  1511.    Personal  Representative  Depositing  Funds  of  Estate  in 
His  Own  Name  Is  Liable  for  Any  Loss. 

It  is  the  duty  of  the  personal  representative  to  keep  the 
funds  of  the  estate  separate  and  distinct  from  any  funds 
belonging  to  himself  personally.  If  deposited  in  a  bank, 
they  should  be  deposited  by  him  in  a  separate  account  in 
his  representative  capacity  and  should  be  drawn  upon 
only  for  the  purposes  connected  with  the  administration 
of  the  estate.  If  the  representative  deposit  them  in  his 
own  name  in  a  bank  of  other  institution  which  thereafter 
fails,  he  is  personally  liable  for  any  loss  which  may  occur. 
This  liability  is  imposed  because  of  the  manner  in  which 
he  deposited  the  funds,  and  he  is  not  excused  because  of 
good  faith  or  prudence  or  the  fact  that  he  had  deposited 
his  personal  funds  in  the  same  place.*^  The  fact  that  he 

47  Cook   V.    Barnes,    19    Ky.    L.  377;    Massey  v.  Banner,  4  Madd. 

Rep.  1533,  43  S.  W.  682;   Bowker  413;    Ditmar's    Admr.    v.    Bogle's 

V.  Pierce,  130  Mass.  262;  Troup  v.  Distributees,  53  Ala.  169;   Matter 

Rice,  55  Miss.  278;  Hanbesfs  Ap-  °*  Arguello's  Estate,  97  Cal.  196, 

peal,    92    Pa.    St.    482;    Stewart's  ^^   ^^-    ^^'''    ^^^^"^   ^-   ^each,    7 

,    iin  r,     o*   ..m   c  **i    001  ^^1-  Ch.  83,  29  Atl.  1050;  Naltner 
Appeal,  110  Pa.  St.  410,  6  Atl.  321.  _ 

V.    Bolan,    108    Ind.    500,    58    Am. 

If  a  residuary  bequest  to  one  for  Rgp_   gi,    8   N.   E.   289;    Corya   v. 

life  comprises  assets  of  a  perish-  Corya,  119  Ind.   593,  22  N.  E.  3; 

able  nature  or  invested  in  hazard-  Officer  v.  Officer,  120  Iowa  389,  98 

ous    enterprises,    the   life    tenant  Am.  St.   Rep.  365,  94  N.  W;  947; 

may   demand  that  the  assets   be  Commonwealth    v.    McAlister,    28 

sold  and  reinvested  in  safe  securi-  pa.  st.  480;  Williams  v.  Williams, 

ties.— Wightwick  v.  Lord,  6  H.  L.  55  wis.  300,  42  Am.  Rep.  708,  12 

C^s-  217.  N.  W.  465,  13  N.  W.  274;  Jacobus 

is  Wren  v.  Kirton,  11  Ves.  Jun.  v.  Jacobus,  37  N.  J.  Eq.  17, 
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informed  the  bank  at  the  time  of  the  deposit  that  the  funds 
in  fact  belonged  to  him  as  administrator  does  not  relieve 
him  from  liability.*^  When  a  personal  representative 
deposits  a  fund  in  such  a  manner  as  to  invest  himself  with 
the  apparent  legal  title,  the  beneficiaries  of  the  fund  are 
entitled  at  their  election  to  regard  the  personal  represen- 
tative as  their  debtor.^"  Ajiy  agent  or  trustee  can  always 
escape  liability  by  depositing  the  fund  in  the  name  of  his 
principal  so  as  to  indicate  that  the  money  belongs  to  the 
principal  and  not  to  himself.  If  he  deposits  it  in  his  own 
name  so  as  to  constitute  himself  the  apparent  owner,  he 
must  suffer  any  loss  which  may  be  occasioned,  and  this 
rule  applies  irrespective  of  his  good  faith  in  the  matter.^^ 

§1512.    Effect    of    Unduly    Delaying    Settlement    of    Estate: 
Chargeable  With  Interest. 

It  is  the  duty  of  an  executor  or  administrator  to  attend 
to  the  routine  matters  of  administration,  to  collect  the 
assets,  pay  the  debts  and,  as  soon  as  the  statutory  time 
has  expired  for  the  presentation  of  claims,  to  file  his  final 
account  and  petition  to  have  the  estate  distributed.  Those 
entitled  to  the  property  under  the  will  of  the  decedent  or 

The  mere  deposit  by  an  execu-  Paige    (N.   Y.)    520;    McAlister  v. 

tor  of  the  funds  of  an  estate  in  Commonwealth,  30  Pa.  St.  536. 

his  own  name  is  not  a  conversion.  ^i  Robinson  v.  Ward,  2  C.  &  P. 

— Bischoff  V.  Yorkville  Bank,  218  ^0,  12  E.  C.  L.  Rep.  28;   Macdon- 

N    Y.  106,  112  N.  B.  759.  '^^^  ^-  Hording,  7  Sim.  178;  State 

V.  Greensdale,  106  Ind.  364,  55  Am. 

49  Horner's  Estate,  66  Mo.  App.  ^^^    ^^^^  g  ^^    ^    g^g.   ^^^.^  ^ 

S31.  Hero,  22  La.  Ann.  605;  Jenkins  v. 

50  Merket  v.  Smith,  33  Kan.  66,  Walter,  8  Gill  &  J.  (Md.)  218,  29 
5  Pac.  394;  Bartlett  v.  Hamilton,  Am.  Dec.  539;  Mason  v.  Whitt- 
46  Me.  435;  School  District  T.  home,  2  Coldw.  (42  Tenn.)  242; 
First  Natl.  Bank,  102  Mass.  174;  Williams  v.  Williams,  55  Wis.  300, 
Utica  Insurance  Co.  v.  Lynch,  11  42   Am.    Rep.   708,  12  N.  W.   465. 

•  13  N.  W.  274. 


2320  COMMENTAHIES    ON    THE   LAW   OP    WILLS. 

entitled  to  succeed  thereto  in  the  event  of  intestacy  have 
the  right  to  demand  that  the  property  be  turned  over  to 
them  at  the  earliest  practicable  moment.  A  delay  in 
receiving  the  property  naturally  results  in  the  loss  of  its 
use  and  damage  is  occasioned  thereby.  It  is  the  duty  of 
the  personal  representative,  as  soon  as  possible,  to  turn 
over  the  estate  to  those  entitled  thereto  and  he  can  not 
speculate  with  the  assets,  carry  on  the  business  of  the 
estate  or  improve  it  for  the  "benefit  of  the  heirs. ^^  An 
imreasonable  delay  in  the  settlement  of  the  estate  by  the 
personal  representative  makes  him  chargeable  with 
interest  on  assets  retained  in  his  possession.^^  Where  an 
executor  or  administrator  delays  the  settlement  of  the 
estate  and  the  distribution  of  the  assets  for  an  unreason- 
able length  of  time,  during  which  he  mingles  the  money 
of  the  estate  with  his  own  and  employs  it  in  his  own  busi- 
ness, he  is  chargeable  with  interest  thereon,  compounded 
annually,  otherwise  those  entitled  to  the  assets  of  the 
estate  would  not  be  compensated  for  their  loss.^* 

§  1513.  Personal  Representative  Is  Chargeable  With  Compound 
Interest  if  He  Uses  Funds  of  Estate  for  Personal 
Benefit. 

If  the  personal  representative  uses  the  funds  of  the 
estate  in  his  own  private  business,  or  retains  them  in  his 

52  Estate  of  Moore,  72  Cal.  335,  58  N.  E.  628,  charging  10%  Inter- 
342,  13  Pac.  880;  Maddock  v.  Rus-  est  under  the  Illinois  statute; 
sell,  109  Cal.  417,  423,  42  Pac.  139.      Succession   of   Touzanne,    36    La. 

An  executor  is  liable  for  inter-  Ann.  420;   Smithers  v.  Hooper,  23 

est  on  the  distributive  share  of  a  Md.   274;    Anderson  v.   Gregg,   44 

distributee     where     he     illegally  Miss.  171;   Scott  v.  Crews,  72  Mo. 

withholds  such  share. — Leischner  261. 

V.  Kaiser,  156  111.  App.  123.  54  in  re  Hilliard,  83  Cal.  423,  23 

53  May  V.  Green,  75  Ala.  162;  Pac.  393;  Estate  of  Piercy,  168 
Marshall  v.  Coleman,  187  III.  556,  Cal.  755,  145  Pac.  91;  Lommen  v. 
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hands  for  an  unreasonable  length  of  time  to  the  prejudice 
of  the  heirs  and  creditors,  it  is  "well  settled  that  he  is  liable 
for  interest  on  the  funds  so  used  and  retained.  He  can  not 
be  allowed  to  make  any  profit  out  of  the  estate  nor  retain 
the  funds  for  an  unreasonable  length  of  time.®^  The 
executor  or  administrator  of  an  estate  occupies  a  position 
of  trust,  and  in  no  event  is  he  allowed  to  make  any  per- 
sonal profit  by  reason  of  using  the  funds  of  the  estate  or 
occupying  the  real  property  thereof.  If  he  uses  the  per- 
sonal property  or  funds  belonging  to  the  estate,  he  is 
chargeable  with  all  actual  profits,  no  ma.tter  how  great 
they  may  be,  but  should  loss  result  instead  of  profit,  then 
the  personal  representative  must  suffer  the  loss  and  in 
addition  thereto  be  liable  for  interest  at  the  legal  rate, 
compounded  annually.^* 

The  general  rule  is  that  a  personal  representative  or 
any  one  occupying  a  position  of  trust,  who  uses  trust 
fimds  in  his  own  business  or  trade,  is  chargeable  with 
legal  interest  thereon,  compounded  annually.  Those 
entitled  to  the  trust  property  and  who  have  been  unjustly 
deprived  of  its  use  are  entitled  to  be  compensated  for 
their  loss  and  to  be  placed  in  the  same  position  as  if  the 
trustee  had  faithfully  performed  his  proper  duty.  This 
particular  point  is  one  upon  which  the  rules  of  the  com- 
mon law  and  of  the  civil  law  agree;  it  is  a  principle  which 

Tobiason,   52  Iowa   665,   3  N.   W.  100  Cal.  609,  615,  35  Pac.  345,  639; 

715.  Estate  of  Piercy,  168  Cal.  755,  145 

55  Walls  V.  Walker,  37  Cal.  424,  Pac.  91.  See,  also,  Willis  v.  Sharp, 
429,  99  Am.  Dec.  290;  Estate  of  113  N.  T.  586,  4  L.  R.  A.  493,  21 
Bush,  89  Neh.  334,  131  N.  W.  602;  N.  E.  705;  Western  Newspaper 
McCloskey  v.  Gleason,  56  Vt.  264,  Union  v.  Thurmond,  27  Okla.  261, 
283,  48  Am.  Rep.  770.  Ann.    Cas.    1912B,    727,    111    Pac. 

56  Walls  V.  Walker,  37  Cal.  424,  204. 
99   Am.   Dec.  290;    Miller  v.  Lux, 
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has  its  foundation  in  natural  justice  or  at  least  is  recom- 
mended by  the  obvious  dictates  of  ptiblic  policy.  A  trustee 
who  negligently  allows  the  trust  funds  to  lie  idle  and 
receives  no  benefit  from  their  use,  may  be  charged  but 
simple  interest ;  but  where  he  converts  the  trust  funds  to 
his  own  use  and  employs  them  for  his  own  benefit,  com- 
pound interest  should  always  be  charged.®'' 

§1514.   The  Same  Subject:    Liability  Not  Dependent  Upon 
Profit. 

In  order  to  make  a  trustee  chargeable  with  interest  on 
trust  funds  in  his  hands,  it  is  not  necessary  that  he 
actually  employ  such  fund  for  some  particular  purpose  of 
his  own.  If  he  wilfully  and  unnecessarily  mingles  the  trust 
fund  with  his  individual  funds  so  as  to  constitute  himself 
the  apparent,  owner,  he  is  liable  not  only  for  its  safety,^* 
but  for  the  value  of  its  use.  If  an  executor  or  adminis- 
trator uses  trust  funds  for  his  own  purposes,  although  it 
may  be  impossible  to  compute  with  any  degree  of  accuracy 
what  profit  is  realized,  and  although  he  is  at  all  times  able 
to  respond  and  satisfy  the  trust  to  its  full  amount,  yet 
such  circumstances  do  not  exonerate  him  from  liability 
for  interest  on  the  sums  used,  compounded  with  annual 
rents.®' 

57  story,    Bq.    Jur.    (18th    ed.),  Chancellor  Kent;    Troup  v.  Rice, 

vol.  2,  §§-1277,  1278;  Perry,  Trusts  55    Miss.    27?;     Matter    of    Ker- 

(6th  ed.),  vol.  1,  §  471;  Estate  of  nochan,    104    N.    Y.    618,    619,    11 

Hamilton,    139    CaJ.    671,   73   Pac.  N.  E.  149. 
578;    Estate  of  McPhee,  156   Cal.  58  See  §  1511. 

335,  Ann.  Cas.  1913E,  899,  l(f4  Pac.  59  Estate  of  Clark,  53  Cal.  355; 

455 ;    Perrin  v.   Lepper,   72   Mich.  In  re  Eschrlch,  85  Cal.  98,  24  Pac. 

454,  40  N.  W.  859;  Cruce  v.  Cruce,  634;    Miller  v.  Lux,  100  Cal.  609, 

81    Mo.    676,    684;     Schieffelin    v.  615,    35     Pac.     345,     639;     In    re 

Stewart,  1  Johns.  Ch.  (N.  Y.)  620,  Brown's  Estate,  113  Iowa  351,  85 
629,  7  Am.   Dec.  507,  decision  by-.*kN.  W.  617. 
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If  tlie  personal  representative  use  the  funds  of  the 
estate  by  depositing  them  in  a  bank  to  the  credit  of  a  firm 
of  which  he  is  a  member,  although  without  intended  or 
actual  fraud  on  his  part,  and  although  a  balance  is  there- 
after maintained  in  the  bank  to  the  credit  of  the  firm,  yet 
it  will  be  presumed  that  such  trust  funds  were  used  in  the 
business  of  the  firm,  and  the  circumstances  mentioned  do 
not  relieve  the  representative  from  liability  for  legal 
interest  on  all  funds  so  deposited,  compounded  annually.®*' 

§  1515.    Use  of  Real  Property,  Personal  Representative  Charged 
With,  Annual  Rent,  Compounded  Anniially. 

Real  property  of  the  estate,  upon  the  death  of  the 
owner,  passes  to  the  heir  or  devisee,  subject  in  some  juris- 
dictions to  the  control  of  the  executor  or  administrator 
for  purposes  of  administration.  In  no  case,  however,  is 
the  personal  representative  justified  in  using  the  real 
property  of  the  estate  for  his  own  purposes.  If  he  does 
so  he  is  chargeable  with  the  rental  value  of  the  real  prop- 
erty. If  he  occupies  and  uses  it  for  his  own  benefit,  he 
becomes  at  least  the  tenant  of  the  estate  or  of  those 
entitled  to  the  property,  and  is  liable  for  its  use  and  occu- 
pation. As  a  trustee,  however,  he  is  not  entitled  to  make 
any  profit  out  of  the  trust  property,  and  if  his  use  and 

occupation  of  the  property  result  in  a  profit  to  him  of 

I 

An ,  executor    who    commingles  business,   provided  that  such  use 

the   funds  of  an   estate   with  his  '  was  not  with  the  consent  of  the 

own  funds  and  uses  them  for  his  beneficiaries.  —  In    re    Spann,    51 

own  benefit,  is  liable  for  interest  Okla.  309,  152  Pac.  68. 

thereon.— Estate  of  Bush,  89  Neb.  eo  Estate   of  Stott,  52  Cal.  403. 

334,  131  N.  W.  602.  To  the  same  effect,  see  Estate  of 

The   bondsmen   of   an   executor  Cousins,  111  Cal.  441,  44  Pac.  182; 

are  liable  for  any  loss  occurring  Bemmerly  v.  Woodward,  124  Cal. 

through    the    executor   using   the  568,  57  Pac.  561;  Glassell  v.  Glas- 

funds   of  the   estate   in   his  own  sell,  147  Cal.  510,  82  Pac.  42. 
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more  than  the  rental  value  thereof,  he  is  liable  for  the  full 
amount  of  such  profit.  But  even  though  his  use  of  the 
property  may  result  in  a  loss  to  himself,  he  must  bear  that 
loss  but  at  the  same  time  is  chargeable  with  the  rental 
value  of  the  property  as  any  tenant  would  be.®^ 

The  amount  of  the  rent  to  be  charged  may  be  estab- 
lished in  the  court  the  same  as  any  fact,  upon  eAddence 
produced.  But  the  rental  value  alone  does  not  compensate 
the  heirs  where  the  matter  is  unduly  delayed  for  a  greater 
period  than  one  year.  Being  entitled  to  the  rental  yearly, 
if  the  personal  representative  who  occupies  the  realty 
delays  the  settlement  of  the  estate,  even  though  under  the 
claim  that  he  owns  the  property,  or  if  he  is  guilty  of  fraud 
or  misconduct,  he  will  be  charged  not  only  with  the  annual 
rental,  but  with  legal  interest  thereon,  compounded 
annually.*'* 

61  Walls  V.  Walker,  37  Cal.  424,  his  duty  extended  to  the  whole 
431,  99  Am.  Dec.  290;  Estate  of  estate.  Including  the  real  estate. 
Rose,  80  Cal.  166,  172-174,  22  Pac.  Under  such  circumstances  he  is 
86;  In  re  Misamore,  90  Cal.  169,  chargeable  with  the  rental  value 
170  171  27  Pac  68  °^  ^^^  ^^^  estate  where,  as  ap- 

pears, he  neglected  to  rent  It,  but, 
on  the  other  hand,  he  proceeded 


Appellant  was  not  only  executor 


of  the  will  but  WM  charged  with  ^^  ^^n  j^  contrary  to  law.-Cande- 

the  duty  of  preserving  the  estate  jarfa  v.  MIera.  18  N.  M.  107,  134 

as  trustee.     He  had  no  duty  as  pac.  829,  831. 

executor  In  regard  to  the  real  es-  62  Estate    of    Piercy,    168    Cal. 

tate,  but  aa  testamentary  trustee  755,  146  Pac.  91. 
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§  1516.    To  What  Extent  Joint  Executors  or  Joint  Administra- 
tors Are  Considered  as  One. 

A  testator  in  his  will  may  appoint  several  persons  as 
executors  and  all  those  so  nominated  may,  if  they  so 
desire  and  are  qualified,  assume  the  office.  As  to  the  estate 
of  an  intestate,  the  probate  court  may  appoint  more  than 
one  administrator,  if  the  circumstances  of  the  estate  make 

(2325) 
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it  advisable,  altliougli  the  usual  procedure  is  to  appoint 
but  one.  There  of  course  can  not  be  joint  executdrs  or 
joint  administrators  unless  there  is  a  unity  of  estate. 

The  general  rule,  recognized  from  the  earliest  times,  is 
that  "if  a  man  appoint  several  executors,  they  are 
esteemed  in  law  but  as  one  person,  representing  the  tes- 
tator, and  therefore  the  acts  done  by  any  one  of  them, 
which  relate  either  to  the  delivery,  gift,  sale,  payment, 
possession,  or  release  of  the  testator's  goods,  are  deemed 
the  acts  of  all,  for  they  have  a  joint  and  entire  authority 
over  the  whole.  "^  This  definition  has  been  adopted  in 
many  jurisdictions  in  the  United  States.^  In  some  cases 
a  distinction  has  been  made  between  the  powers  of  joint 
executors  and  of  joint  administrators,  conceding  the  right 
in  some  cases  of  one  of  several  executors  to  act  for  all, 
but  denying  this  right  to  one  of  several  administrators.* 
This  distinction,  however,  is  not  generally  recognized,  the 
better  rule  being  that  joint  administrators  and  joint 
executors  stand  upon  the  same  footing,  that  their  rights 
and  liabilities  regarding  the  estate  are  the  same,  and  that 
one  of  several  administrators  is  invested  with  the  same 
authority  with  respect  to  administration  of  the  estate  as 
is  one  of  several  executors,  there. being  no  special  powers 
conferred  upon  the  executors  by  the  decedent's  will.*  The 

1  Bacon's  Abr.,  ,tit.  Exrs.  and  S.  E.  327,  wherein  it  was  held  that 
Admrs.,  D.'  1.  one    of    several    executors    could 

2  Dwight  V.  Newell,  15  111.  333;  make  a  sale  or  compromise  a  debt. 
Herald  v.  Harper,  8  Blackf.  (Ind.)  but  that  one  of  several  adminis- 
170;  Shaw  v.  Berry,  35  Me.  279,  58  trators  did  not  possess  this  power. 
Am.  Dec.  702;  Shreve  v.  Joyce,  36  4  Jacomb  v.  Harwood,  2  Ves. 
N.  J.  L.  44,  13  Am.  Rep.  417;  Sen.  266;  Alerding  v.  Allison,  170 
Murray  v.  Blatchford,  1  Wend.  Ind.  252,  127  Am.  St.  Rep.  363,  83 
(N.  Y.)  583,  19  Am.  Dec.  537.  N.  E.  1006;  Hord's  Admrs.  v.  Lee, 

3  Hudson  V.  Hudson,  1  Atk.  460;  4  T.  B.  Mon.  (Ky.)  36;  Murray  v. 
Jordan  v.  Spiers,  113  N.  C.  344,  IS  Blatchford,  1  Wend.   (N.  Y.)   583, 
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rule,  however,  that  several  executors  or  several  adminis- 
trators are  considered  in  law  as  one  does  not  apply  to 
those  cases  in  which  the  question  involved  is  the  personal 
responsibility  of  one  representative  for  his  own  acts  or 
the  acts  of  the  others,^  but  is  limited  to  acts  of  a  minis- 
terial nature  and  does  not  apply  to  those  which  call  for 
the  exercise  of  judgment  and  discretion.* 

§  1517.    Right  of  One  of  Several  Executors  to  Act  for  AH, 

As  to  collecting  or  receiving  the  assets  of  the  estate, 
one  of  several  executors  or  administrators  has  such 
power,  without  the  concurrence  of  the  others  J  And  where 
the  representatives  have,  by  reason  of  their  appointment, 
the  power  to  dispose  of  assets  of  the  estate,  one  of  several 
representatives  may  exercise  this  power. ^  Where  the 
statute  provides  for  the  presentation  of  claims  to  the 
executor  or  administrator,  it  is  sufficient  if  a  claim  be  pre- 
sented to  one,  and  if  rejected  by  one  only,  the  creditor  is 
authorized  to  sue  in  order  to  establish  his  claim."  If  the 

19    Am.    Dec.   537;    Dean   v.    Duf-  estate  was  not  a  mere  ministerial 

field,  8  Tex.  235,  58  Am.  Dec.  108.  act,  and  that  one  executor  had  no 

5  Fleming   v.   Walker,    152   Ala.  power  to  sign  the  name  of  his  co- 

386,   126   Am.  St.   Rep.  46,  44   So.  executor  to  the  petition,  and  that 

536;  Scruggs  v.  Driver's  Bxrs.,  31  he  could  not  alone  institute  such 

Ala.  274,  where  one  was  held  to  a  proceeding. 

have  no  authority  to  subject  the  7  Edmonds  v.  Crenshaw,  14  Pet. 

estate    to    a   judgment    upon    his  (U.   S.)   166,  10   L.   Ed.  402;   Hall 

promise  to  pay  for  property  pur-  v.    Carter,    8    Ga.    388;    Gates    v. 

chased  by  him,  without  the  partici-  Whetstone,   8    S.   C.   244,   28   Am. 

pation  of  his  co-executor.  Rep.  284. 

e  In  re  George  Ringler  &  Co.,  70  a  Geyer  v.  Snyder,  140  N.  Y.  394, 

Misc.  Rep.   (N.  Y.)   576,  127  N.  Y.  35  N.  B.  784;   Pearse  v.  National 

Supp.    934,    wherein   it    was   held  Lead   Co.,   162  App.   Div.    (N.  Y.) 

that    the    institution    of    proceed-  766,  147  N.  Y.  Supp.  989. 

ings  to  dissolve  a  corporation  in  »  Willis  v.  Farley,  24  Cal.  490; 

which  was  invested  the  bulk  of  the  Cross   v.  Long,   66   Kan.   293,   71 
III  Com.  on  Wills— 32 
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representatives  are  authorized  to  make  a  lease  of  the 
property  of  the  estate,  such  a  lease  may  be  executed  by 
one  only.^*  The  right  to  make  such  a  lease,  however,  is 
affected  by  other  statutes.  K  the  authority  of  an  agent 
to  make  a  lease  for  a  period  of  more  than  one  year  must 
be  in  writing,  one  of  several  representatives  can  not  make 
a  lease  for  a  longer  period  unless  he  has  written  authority 
from  the  others.^^ 

Where  there  are  several  executors  or  administrators,  a 
majority  may  determine  in  whose  custody  the  books  and 
papers  of  the  estate  shall  remain.^^  Where  executors 
open  a  joint  account  in  a  bank,  all  must  join  in  checking 
out  the  funds  ;^*  and  in  such  a  case  mandamus  will  not 
lie  to  compel  the  bank  to  pay  out  funds  on  a  check  drawn 
by  two  executors  when  a  third  executor  protests  against 
the  payment.^* 

§  1518.   The  Same  Subject. 

As  to  contracts  regarding  the  estate  which  personal 
representatives,  by  virtue  of  their  office,  are  authorized 
to  make,  one  of  several  representatives  has  the  authority 

Pac.  524 ;  Cobum  v.  Harris,  53  Md.  between    co-executors    as    to   the 

367;   Dean  v.  Duffield,  8  Tex.  235,  custody  of  the  boolcs  and  papers, 

58  Am.  Dec.  108.  the  statute  in  New  York  provides 

10  Turner  v.  Hardey,  9  Mees.  &  ^^^  ^^^  matter  may  be  submitted 

W.    770;    Lewis'   Heirs   v.   Ringo,  *°    ^^    surrogate    court.— In    re 

3  A.  K.  Marsh  (Ky.)  247;  Wheeler  ^^^^'"'^     ^^^^^'     ^^     ^'^O-     ^^p. 

V.  Wheeler.  9  Cow.  (N.  Y.)  34.  ^N-  ^'^  ^*^-  ^8  N.  Y.  Supp.  933. 

13  Allen  V.  Louisiana  Nat.  Bank, 


11  Utah   Loan    &    Trust   Co.   v, 
Garbutt,  6  Utah  342,  23  Pac.  758. 


50  La.  Ann.  366,  23   So.  360;   De 
Haven  v.  Williams,  80  Pa.  St.  480, 
12  Bronson  v.  Bronson,  48  How.      21  Am.  Rep.  107. 
Pr   (N  Y.)  481.  14  Allen  v.  Louisiana  Nat.  Bank, 

Where  there  is  a  disagreement      supra. 
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to  make  such  a  contract  and  he  mil  not  be  held  personally 
liable  therefor.^^  But  the  general  rule  is  that  one  of  sev- 
eral executors  or  administrators  can  not,  without  the  con- 
currence of  the  others,  create  a  pecuniary  liability  against 
the  estate  by  a  contract  for  the  purchase  of  property.^' 
Where  a  debt  due  from  the  decedent  is  barred  by  the 
statute  of  limitations,  the  acknowledgment  of  the  debt  by 
one  of  several  personal  representatives  will  not  remove 
the  bar  of  the  statute.^'^  One  of  two  personal  represen- 
tatives, however,  may  submit  a  matter  in  dispute  to  arbi- 
tration and  the  estate  will  be  bound  by  the  award.  ^* 

One  of  several  personal  representatives  may  assign  a 
promissory  note  payable  to  the  testator,^^  or  endorse  such 
a  note,^"  without  the  co-operation  of  the  others.  One  may 
likewise  release  a  debt  which  has  been  paid  to  him  in 
good  faith  by  the  debtor.^^  Likewise  one  of  two  or  more 
executors  can  release  a  mortgage  belonging  to  the  estate 

15  Shrev©  v.  Joyce,  36  N.  J.  L.  tors  so  as  to  bind  the  estate. — 
44,  13  Am.  Rep.  417.  Hall  v.  Boyd,  6  Pa.  St.  267. 

16  Scruggs  V.  Driver's  Exrs.,  31  ^'  ^^''^  ^-  binder,  4  Harr.  (Del.) 
^jg^  274  *^'^'    Crrace    v.    Sutton,    5.  Watta 


17  Pitts  V.  Wooten's  Exrs.,  24 
Ala.  274;  Conway  v.  Spicer,  5 
Harr.  (Del.)  425;  Head's  Exrs.  v. 
Manner's  Admrs.,  5  J.  J.  Marsh 
(Ky.)  255;  Shreve  v.  Joyce,  36 
N.  J.  L.  44,  13  Am.  Rep.  417. 


(Pa.)  540. 

See    §  1502    as    to    submitting 
claims  to  arbitration. 

19  Dwight  V.  Newell,  15  111.  333; 
Sanders  v.  Blain,   6   J.   J.   Marsh 
(Ky.)  446,  22  Am.  Dec.  86;  Wheeler 
V.   Wheeler,   9   Cow.    (N.   Y.)    34; 
See  §  1503  as  to  pleading  statute      Mackay  v.  St.  Mary's  Church,  15 
of  limitations  and  of  frauds.  r.  i.  121,  2  Am.  St.  Rep.  881,  23 

Where    part    of    a    claim    was      Atl.  108. 
barred   by   the   statute   of  llmita-  20  Union  Bank  v.  Sullivan,  214 

tions,    one    of    several    executors      N.  Y.  332,  108  N.  E.  558,  reversing 
held  to  have  no  authority  to  con-      145  N.  Y.  Supp.  1148. 
fess  judgment  without  the  knowl-         21  Fesmire  v.  Shannon,  143  Pa. 
edge  and  consent  of  his  coexecu-      St.  201,  22  Atl.  898. 
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and  whicli  has  been  satisfied  ;^^  but  there  is  a  conflict  of 
opinion  where  the  mortgage  is  made  to  the  executors 
themselves,  the  rule  just  mentioned  applying  in  New 
York,^^  while  the  contrary  is  held  in  Maine.^* 

§  1519.   Suits  Between  Coexecutors  to  Compel  an  Accounting. 

One  of  several  executors  can  not  maintain  an  action  at 
law  against  his  coexecutors  f^  he  can  not  sue  the  others 
for  money  or  property  in  their  hands  belonging  to  the 
estate.^®  And  this  applies  generally  to  all  matters  con- 
nected with  the  estate.^''  His,  remedy  is  necessarily  an 
equitable  one,^^  and  he  may  maintain  a  suit  in  equity  to 
compel  his  coexecutors  to  account.-"  A  bill  in  equity  is 
also  an  appropriate  remedy  for  settling  accounts  between 
executors  or  administrators  of  different  estates.^" 

Where  one  of  three  executors  or  administrators  is  in- 
debted to  the  estate,  the  remaining  two  may  make  a 
settlement  with  the  one  with  respect  to  the  indebtedness ; 
they  are  competent  to  make  this  adjustment  with  the 
debtor  personally,  the  same  as  if  they  were  settling  the 
accounts  of  the  estate  with  any  other  person.^^ 

22  Stuyvesant  v.   Hall,   2   Barb.  26  Taylor  v.  Minton,  45  Kan.  17, 

Ch.  (N.  Y.)  151;  Weir  v.  Mosher,  25  Pac.   222;    Insley  v.   Shire,  54 

19  Wis.  311.  Kan.  793,  45  Am.  St.  Rep.  308,  39 

One  of  several  executors  can  not  ■^^°-  ^■'^^• 

contract   to   release   a   lien   upon  ^'^  *^°'s  ^-  Wooden;  18  N.  J.  L.  15. 

real  estate.— Stuart's  Bxr.  v.  Ab-  ^*  ^^y  v-  ^^y  (N.  J.  Eq.),  50  Atl. 

bott,  9  Gratt.   (Va.)   252.  .  ^57. 

But   compare   Mutual   Life  Ins.  ''  ^°°^  ^-  ^'•°^°'  ^4  N.  Y.  337. 

Co.  V.  Sturges,  33  N.  J.  Eq.  328.  '"  ^"''^''    ^-    ^"^^""'^    ^«*'"^'    « 

Ohio  217. 

31  Herald  v.   Harper,   8   Blackf. 

(Ind.)  170;  Alerding  v.  Allison,  170 

24Pearce  y.  Savage,  51  Me.  410.      i^^   252,  127  Am.  St.  Rep.  363,  83 

25  Martin  v.  Martin,  13  Mo.  33.  N.  E.  1006'. 


23  People    y.    Miner,    37    Barb 
(N.  Y.)   466. 
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§  1520.   As  to  the  Sale  of  Real  Property. 

An  administrator  has  no  authority  to  sell  real  estate 
except  when  authorized  so  to  do  by  statute  and  then  only 
in  the  particular  instances  and  for  the  particular  pur- 
poses designated  by  the  statute.  The  general  rule  is  that 
he  must  first  obtain  an  order  of  court  authorizing  him  to 
make  such  sale,  which  can  only  be  secured  after  a  showing 
that  the  case  is  a  proper  one  in  which  such  an  order  should 
issue.^^  A  testator,  however,  may  by  his  will  grant  to  his 
executors  the  power  to  selj  real  property  of  the  estate.^^ 
The  early  rule  of  the  common  law  was  that  where  the 
testator  named  more  than  one  executor  in  his  will  and 
granted  the  executors  the  power  to  sell  real  property,  if 
one  of  the  executors  died,  the  power  of  sale  did  not  sur- 
vive in  the  remaining  executors.^*  But  if  the  testator 
devised  certain  land  to  A  for  life  and  directed  that  after 
the  death  of  A  the  land  should  be  sold  by  his  executors 
generally,  and  in  his  will  named  three  or  four  as  execu- 
tors, all  of  whom  qualified,  the  death  of  one  of  such 
executors  prior  to  the  death  of  A  did  not  deprive  the 
remaining  executors  of  the  power  of  sale;  but  if  the  tes- 
tator directed  that  the  land,  upon  the  death  of  A,  should 
be  sold  by  his  executors  whom  he  designated  by  name, 
then  the  death  of  one  of  the  executors  prior  to  the  death 

32  As  to  the  powers  of  personal  trator  with  the  will  annexed  to 
representatives  regarding  person-  sell  real  property  under  provisions 
alty  and  realty,  see  §§  1459-1482.  of  the  will,  see  §§  1242-1244. 

As  to  an  administrator's  powers  34  Littleton,    §169;     Coke    Litt. 

regarding  realty,  see  §§  1465, 1466,  ii2b,  113a;  Holcomb  v.  Coryell,  11 

1468,  1472-1475.  N.  J.  Eq.  476;   Sharpsteen  v.  Til- 

33  See  §§1469-1472,  and  §1476.  lou,  3  Cow.  (N.  Y.)  651;   Ferre  V. 
As  to  the  right  of  an  adminis-  American  -Board,  53  Vt.  162. 
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of  A  did  not  give  the  remaining  executors  the  power  of 
sale  since  it  was  contrary  to  the  terms  of  the  testament.^® 
By  the  statute  of  21  Henry  VIII,  ch.  4,  it  was  provided 
that  all  lands  devised  to  be  sold  by  executors  could  be 
legally  sold  by  the  executors  who  acted,  although  part  of 
them  refused  to  act.  The  statute,  however,  covered  only 
cases  of  refusal  to  act  and  did  not  provide  for  those 
cases  wherein  one  of  the  executors  had  died.  The  letter 
of  the  lair  extended  only  to  executors  who  had  the  power 
of  sale,  but  by  construction  it  was  extended  to  cases  of 
lands  devised  to  executors  to  be  sold.®® 

In  many  of  these  United  States  the  statutes  obviate  the 
common  law  disability  of-  a  part  only  of  the  executors 
executing  a  power  of  sale.  The  statute  of  21  Henry  VIII, 
ch.  4,  has  been  adopted  in  some  of  the  jurisdictions,  while 
in  others  the  statutes  have  provided  that  the  remaining 
executors  may  exercise  a  power  to  sell  real  property  in 
the  event  one  of  the  executors  refuses  to  exercise  the 
power  or  dies  before  the  power  is  sought  to  be  exercised. 
It  is  necessary  to  carefully  consult  the  statutes  in  each 
case  in  order  to  reconcile  an  apparent  conflict  of  authority. 

§  1521,   The  Same  Subject:  When  Some  Refuse  to  Act. 

In  view  of  the  statutory  regulations  it  is  difficult  to  lay 
down  an  exact  rule,  but  the  general  rule  may  be  said  to 
be  that  where  a  testator  in  his  will  gives  to  his  executors 
generally  the  power  to  sell  real  property,  thoge  named  as 
executors  who  qualify  as  such,  although  some  refuse  to 
accept  the  office,  are  vested  with  the  authority  contained 
in  the  will  and  may  exercise  the  power.    And  this  applies 

35  Littleton,  §169;  Coke  Litt.  tit.  Exrs.  and  Admrs.,  D.  1;  Cline- 
112b,  113a.  felter  v.  Ayres,  16  111.  329. 

36  Coke  Lltt.  113a;  Bacon's  Abr., 
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generally  even  though  the  power  of  sale  is  discretionary 
with  the  executors,^^  although  there  is  authority  that  the 
power  may  be  exercised  only  in  those  cases  where  the 
direction  to  sell  is  imperative.^^  Where  all  the  executors 
named  in  the  will  do  not  qualify  for  the  office,  those  who 
do  qualify,  if  they  attempt  to  exercise  a  power  of  sale 
contained  in  the  will,  should  show  that  those  named  as 
coexecutors  and  who  were  entitled  to  the  office  not  only 
did  not  qualify,  but  that  they  refused  to  qualify.^^ 

It  may  be  said  generally  that  all  those  who  qualify  as 
executors  must  join  in  the  exercise  of  the  power  of  sale 
given  in  the  will  and  likewise  all  must  join  in  the  con- 
veyance.*"  Should  one  of  the  executors  refuse  to  join  in 


37  Stewaxt  T.  Mathews,  19  Fla. 
752;  Wolfe  v.  Hines,  93  Ga.  329, 
20  S.  B.  332;  Wardell  v.  McDowell,.. 
31  111.  364;  Herrlck  v.  Carpenter, 
92  Mich.  440,  52  N.  W.  747;  Bodley 
V.  McKinney,  9  Sm.  &  M.  (17 
Miss.)  339;  Phillips  v.  Stewart,  59 
Mo.  491;  Weimar  v.  Path,  43 
N.  J.  L.  1;  Correll  t.  Lauterbach, 
12  App.  Div.  (N.  Y.)  531,  42  N.  Y. 
Supp.  143;  affirmed  in  159  N.  Y. 
.553,  54  N.  B.  1089;  Smith  v.  Mc- 
Crary,  38  N.  C.  204;  Collier  v. 
Grimesey,  36  Ohio  St.  17;  Heron 
V.  Hoffner,  3  Rawle  (Pa.)  393; 
Wood  V.  Hammond,  16  R.  I.  98,  17 
Atl.  S24,  18  Atl.  198;  Jennings  v. 
Teague,  14  S.  C.  229;  Bedford  v. 
Bedford,  110  Tenn.  204,  75  S.  W. 
1017;  Johnson  v.  Bowden,  43  Tex. 
670;  Davis  v.  Christian,  15  Gratt. 
(Va.)   11. 

38  Leavens    v.    Butler,    .8    Port. 
(Ala.)     380;     Smith    v.    Moore's 


Heirs,  6  Dana  (Ky.)  417;  Bartlett 
V.  Sutherland,  24  Miss.  395. 

An  administrator  with  the  will 
annexed  succeeds  to  all  the  powers 
which  the  executors  named,  al- 
though more  than  one  in  number, 
would  have  taken  by  virtue  of  the 
office,  see  §  1240. 

Powers  in  trust  do  not  devolve 
to  an  administrator  with  the  will 
annexed,  see  §  1241. 

Administrator  with  the  will  an- 
nexed may  execute  testamentary 
power  of  sale  where  the  direction 
to  sell  is  imperative,  see  §  1242 ; 
but  not  where  the  power  of  sale 
is  discretionary,  see  §  1243 ;  and 
as  to  statutory  regulations  on 
these  matters,  see  §  1244. 

39  Clinefelter  v.  Ayres,  16  111. 
329,  which  contains  an  elaborate 
discussion  of  the  subject. 

40  Daugharty  v.  Drawdy,  134  Ga. 
650,  68  S.  E.  472;  Wilson  v.  Mason, 
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the  conveyance,  the  court  may  order  him  so  to  do  within 
a  reasonable  time  after  the  purchase  money  has  been 
paid.*^  And  to  authorize  a  part  of  the  executors  to  exer- 
cise a  power  of  sale,  it  must  be  shown  that  the  others 
refuse  to  act,  and  such  i;efusal  must  be  shown  positively 
and  affirmatively  in  order  to  divest  them  of  the  rights, 
duties  and  powers  conf ewed,  not  by  law,  but  by  the  will 
of  the  testator.*^ 

§  1522.   Manner  in  Which  Coexecutors  May  Be  Held  Liable  for 
Devastavit. 

Whether  an  executor  or  administrator  is  acting  as  the 
sole  representative  or  as  one  of  many,  he  and  the  sureties 
on  his  bond  are  in  all  cases  liable  for  any  devastavit  or 
maladministration  on  his  part.**  But  the  matter  more 
difficult  of  determination  is  when  one  or  two  or  more  joint 
personal  representatives  is  liable  for  losses  occasioned 
because  of  the  wrongful  acts  of  any  of  his  fellow  repre- 
sentatives. In  considering  the  question  of  the  liability  of 
one  executor  for  damages  occasioned  by  the  devastavit 
of  his  coexecutor,  the  distinction  must  be  kept  in  mind 
between  personal  liability  and  liability  because  of  a  joint 
bond.    If  an  executor,  although  guiltless  of  ary  wrong- 

158  111.  304,  49  Am.  St.  Rep.  162,  43  In  re  Sanderson,  2  Cal.  Unrep. 
42  N.  B.  134;  Armor  v.  Frey.,  253  750,  13  Pac.  497;  Grain  v.  Ken- 
Mo.  447,  161  S.  W.  829;  In  re  Sim-  nedy,  85  111.  340;  Van  Pelt  v. 
mon's  Estate,  254  Pa.  231,  98  AU.  Veghte,  14  N.  J.  L.  207;  Douglass 
871.  V.  Satterlee,  11  Johns.  (N.  Y.)  16; 

41  Love    V.    Love,    8    Hayw.    (4  Wood  v.  Brown,  34  N.  Y.  337. 
Tenn.)  13.  A  debt  owing  by  one  of  several 

42  Pennsylvania  Co.  for  Ins.  on  executors  to  the  testator  at  the 
Lives  V.  Bauerle,  143  111.  459,  33  time  of  his  decease  is  an  asset  in 
N.  E.  166;  Coleman  v.  Connolly,  the  hands  of  the  debtor-executor 
242  111.  574,  134  Am.  St.  Rep.  347,  for  which  he  alone  is  responsible. 
90  N.  E.  278.  —Adair  v.  Brimmer,  74  N.  Y.  539. 
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doing,  gives  a  joint  bond  with  a  coexecutor  for  the  faithful 
performance  of  their  duties,  he  and  the  joint  sureties 
will  be  held  liable  by  reason  of  such  bond  for  wrongs 
committed  by  his  coexecutor;  but  if  separate  bonds  are 
given,  then  the  executor  who  is  guiltless  will  not  be  held 
liable  for  the  wrongs  of  the  other.  The  rules  herein 
announced,  unless  otherwise  qualified,  have  reference  to 
the  personal  liability  of  executors  without  consideration 
of  any  liability  under  the  bond.** 

Where  an  executor  or  administrator  is  liable  for  devas- 
tavit whether  because  of  his  own  acts  or  those  of  another, 
he  is  chargeable  not  only  to  those  entitled  to  a  distributive 
share  of  the  estate,  but  also  to  the  creditors.  A  distinction 
was  once  made  between  the  rights  of  beneficiaries  and 
those  of  creditors,  but  this  distinction  does  not  now  pre- 
vail.*^ The  extent  of  the  liability  of  one  executor  for  the 
acts  of  his  coexecutor  may  be  said  to  depend  principally 
upon  the  circumstances  of  the  particular  case.**  And  inas- 
much as  coexecutor s  have  equal  rights  and  are  subject  to 
the  same  liabilities,  neither  is  responsible  to  the  other 
except  in  the  matter  of  contribution,  but  each  is  liable  to 
the  creditors  or  beneficiaries  to  the  fulbextent  of  the  funds 
which  come  into  his  possession.*'^  The  limit  of  the  liability 
of  an  executor  is  the  value  of  assets  which  come  into  his 

44  Fleming  v.  Walker,  152  Ala.  Johnson's  Bxr.,  2  Hill  Eq.  (S.  C.) 
386,  126  Am.  St.   Rep.  46,  44   So.      277,  29  Am.  Dec.  72. 

But  compare  Appeal  of  Brown, 
1  Dall.  (Pa.)   311,  1  L.  Ed.  152. 

46  In  re  Sanderson's  Estate,  74 
Cal.    199,    15   Pac.    753;    Fonte   v. 
Hobson,   1  P.  Wms.   241,   but  set      Horton,   36   Miss.   350;    Clarke   v. 
aside  by  Lord  Thurlow  in  Sadler      Cotton,  17  N.  €.  51. 
V.    Hobbs,    2   Bro.    C.    C.    114,    as  ^^  Edmonds  v.  Crenshaw,  14  Pet. 

"oAi."  (U.   s.)    166,   10   L.   Ed.  402;    Sue- 

See,    also,    Johnson's    Admr.    v.      cession  of  Jordy,  5  La.  Ann.  37. 


536. 

45  A   distinction    recognized    by 
Lord    Harcourt    in    Churchill    v. 
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hands  except  when,  by  his  acts  or  negligence,  he  is  liable 
for  the  wrongs  of  his  coexecutor  the  same  as  if  assets 
misappropriated  had  been  in  his  possession.** 

§  1523.    General  Rule  as  to  Liability  of  One  Executor  for  Acts 
of  Coexecutor. 

The  general  rule  is  that  executors  are  liable  only  for 
the  assets  which  come  into  their  hands,  and  are  not 
responsible  for  the  acts  of  coexecntors  except  when  they 
assent  thereto  or  are  guilty  of  negligence.  An  executor  is 
not  liable  for  devastavit  by  his  coexecutor  unless  he  con- 
tributes to  it  directly  or  indirectly  by  reason  of  his  negli- 
gence, since  he  does  not,  by  virtue  of  his  acceptance  of 
the  trust,  become  an  insurer  of  the  trust  funds  against 
the  possibility  of  loss,  nor  a  surety  for  his  coexecutor.'*^ 
^VTiere  a  testator  names  more  than  one  as  executors  of 
his  last  will,  a  trust  is  imposed  by  him  in  each  of  his  nomi- 
nees and  each  has  the  power  to  act,  although  one  can  not 
deny  the  others  the  right  to  participate.  Each  having  the 
legal  capacity  to  act,  if  one  commits  a  wrong  for  which 

48  Ochiltree  v.  Wright,  21  N.  C.      S.  E.  437;  Insley  v.  Shire,  54  Kan. 

336;  Wilson's  Appeal,  115  Pa.  St.      793,  45  Am.  St.  Rep.  308,  39.  Pac. 

95,  9  Atl.  473.  '^^^''  Grundy  v.  Drye,  104  Ky.  825, 

48  S.  W.  155,  49  S.  W.  469;  Ames 

V.  Armstrong,  106  Mass.  15;  King 

V.  Foerster,  61  N.  J.  Eg.  584,  47 
Atl.  502;  In  re  Myer's  Estate,  187      ^„  g^g.  j^  ^^  ^^^^^  gg  ^.^^  ^^^ 

Pa.  St.  247,  41  AO.  24.  (n.  Y.)   613,  78  N.  Y.  Supp.  105; 

See,  also,  Langford  v.  Gascoyne,  Nanz  v.  Oakley,  120  N.  Y.  84,  9 

11   Ves.   Jun.   333;    Littlehales   v.  L.  R.  A.  223,  24  N.  E.  306;  Kerr  v. 

Gascoyne,  3  Bro.  C.  C.  73;   Flem-  Kirkpatrick,  43  N.  C.  137;  Irvine's 

ing  V.  Walker,  152  Ala.  386,  126  Estate,   203    Pa.    St.   602,    53   Atl. 

Am.  St.  Rep.  46,  44  So.  536;  Whid-  502;  Boyd's  Exrs.  v.  Boyd's  Heirs, 

don  T.  Williams,   98   Ga.   310,   24  3  Gratt.    (Va.)    113. 


49  In   re   Fesmire's   Estate,   134 
Pa.  St.  67,  19  Am.  St.  Rep.  676,  19 
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his  associates  are  in  no  wise  responsible,  the  one  commit- 
ting the  wrong  alone  is  liable.'"' 

To  charge  one  executor  with  devastavit  by  his  coexecu- 
tor  it  must  be  shown  that  he  in  some  manner  knew  or 
assented  to  the  wrongful  acts  of  the  other.  To  impose 
liability  upon  him  it  is  necessary  that  he  either  consented 
to  the  wrong  or  neglected  some  duty  based  upon  knowl- 
edge or  suspicion  of  actual  or  intended  waste  or  misap- 
propriation. The  basis  of  liability  is  either  the  perpetra- 
tion of  wrong  or  the  neglect  of  a  duty.^^ 

§  i524.   Effect  of  Agreement  Between  Coexecutors  as  to  Con- 
trol and  Management  of  Estate. 

It  is  against  the  policy  of  the  law  for  coexecutors  to 
make  an  agreement  whereby  the  affairs  of  the  estate  shall 
be  administered  by  one  of  them  only.^^  It  is  proper,  how- 
ever, for  joint  executors,  by  an  arrangement  among  them- 
selves, to  subdivide  the  work,  each  attending  to  particular 
matters.^*  But  one  representative  can  not  escape  liability 
by  turning  over  the  control  of  the  affairs  of  the  estate  to 
his  coexecutor  if,  by  reasonable  attention  on  his  part,  he 
could  have  prevented  the  wrong  committed  by  the  other.'^* 

50  Hall    V.    Carter,    8    Ga.    388;  52  Wilson  v.  Lineberger,  94  N.  C. 
McKlm  V.  Aulbach,  130  Mass.  481,      641,  55  Am.  Rep.  628. 

39    Am.    Rep.    470;     Gaultney    v.  53  Allen  v.  Shanks,  90  Tenn.  360, 

Nolan,  33  Miss.  369;   In  re  Hunt,  16  S.  W.  715. 

30  Misc.  Rep.  (N.  Y.)  613,  78  N.  Y.  An  agreement  between  two  per- 

Supp.  105;  Cocks  v.  Haviland,  124  sons   named  as  executors  by  the 

N.  Y.  426,  26  N.  E.  976;  Ochiltree  testator  in  his  will,  whereby  one 

V.   Wright,   21   N.   C.   336;    In   re  agrees   to  renounce  his  right   to 

Myer's  Estate,  187  Pa.  St.  247,  41  the   office,   is«  contrary   to   public 

Atl.  24.  policy  and  can  not  be  enforced.^ 

51  English   V.   Newell,   42   N.   J.  In    re   True's    Estate    (Gorner    v. 
Eq.  76,  6  Atl.  505;   Croft  v.  Will-  True),  120  Cal.  352,  52  Pac.  815. 
iams,  88  N.  Y.  384.  s  i  Z^ai-Ie  v.  Earle,  93  N.  Y.  104. 
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And  if  one  executor  by  agreement  with  his  coexecutor 
allows  the  latter  possession  and  control  of  all  of  the  assets 
of  the  estate,  he  will  be  held  liable  for  devastavit  by  the 
latter.^** 

Where  one  of  two  coexecutors  entrusts  to  the  other 
practically  the  entire  management  of  a  particular  part  of 
the  estate,  and  such  other  assumes  to  take  practically 
complete  charge  of  that  part  of  the  estate  entrusted  to 
him  and  which  is  placed  in  charge  of  an  agent,  and  a  loss 
occurs  through  his  failing  to  give  due  and  proper  atten- 
tion to  the  business  which  he  assumed  to  and  did  control 
without  molestation  from  his  coexecutor,  the  loss  must  be 
borne  by  him  solely,  since  fault  can  not  be  imputed  to  the 
other  executor  in  reposing  confidence  in  him.^* 

§1525.   Effect  of  One  Executor  Delivering  Assets  to  a  Co- 
executor. 

Each  of  several  executors  is  equally  entitled  to  the  pos- 
session of  the  personal  property  and  there  is  no  reason 
why  one  of  such  representatives  should  not  have  posses- 
sion of  a  part  of  the  assets  of  the  estate.  It  thus  being 
proper  for  one  executor  to  have  possession  of  property 
of  the  estate,  his  coexecutors,  in  the  absence  of  any  assent 
or  negligence  on  their  part,  are  not  liable  for  his  wrongs. 
A  different  case  is  presented,  however,  where  one  executor 
who  receives  or  has  possession  of  any  assets  of  the  estate, 
delivers  control  and  possession  of  the  same  to  a  coexecu- 
tor. Such  surrender  of  possession  and  control  does  not 
relieve  the  executor  making  the  surrender  from  liability 

56  Hinson  v.  Williamson,  74  Ala.  56  Cheever   v.    Ellis,    144    Mich. 

180;  Ames  V.  Armstrong,  106  Mass.  477,  11  L.  R.  A.   (N.  S.)   296,  108 

15;    Croft  v.  Williams,   88   N.  Y.  N.  W.  390. 
384. 
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for  devastavit  by  the  other.^'^  The  wrong  does  not  consist 
in  the  mere  fact  of  the  delivery  of  the  goods  to  the  coexeo- 
utor,  nor  that  they  are  in  the  possession  of  both  since  as 
a  matter  of  fact  they  are  not.  But  an  executor  who  negli- 
gently delivers  assets  to  a  coexecutor  without  good  cause, 
and  who  is  negligent  in  not  seeing  that  they  were  properly 
applied  when  he  could  have  done  so  by  the  exercise  of 
reasonable  diligence,  is  responsible  for  the  loss  to  the 
same  extent  as  the  one  who  actually  perpetrates  the 
wrong.®*  However,  if  one  executor  surrenders  assets  of 
the  estate  to  his  coexecutor  in  good  faith,  without  cause 
for  suspicion  of  any  intended  wrong  on  the  part  of  the 
latter,  and  some  good  reason  exists  for  the  surrender,  he 
will  not  be  held  liable  for  devastavit  by  his  coexecutor.  It 
is  a  wrongful  act  or  omitted  duty  that  is  the  foundation 
of  liability.®^ 

The  rule  is  the  same  where  one  executor,  by  reason  of 
his  acts,  allows  assets  of  the  estate  to  come  into  the  hands 
of  his  coexecutor.^"    If  one  executor,  by  reason  of  his 

57  Lees  V.  Sanderson,  4  Sim.  28;  iams,   98   Ga.   310,   24   S.   E.   437; 

Candler  v.  Tillett,   22   Beav.  257;  Insley  v.    Shire,   54   Kan.   793,   45 

Edmonds    v.    Crenshaw,    14    fet.  Am.    St.    Rep.    308,    39    Pac.    713; 

(U.  S.)  166,  10  L.  Ed.  402;  Hinson  Gaultney  v.  Nolan,  33  Miss.  569; 

V.  Williamson',  74  Ala.  180 ;   Nett-  English  v.  Newell,  42  N.  J.  Eg.  76, 

man  v.  Schramm,  23  Iowa  521;  In  6  Atl.  505. 

re  Dougherty,  43  Misc.  Rep.  (N.  Y.)  69  In  re   Osborn,   87   Cal.   1,   11 

468,   89   N.  Y.   Supp.   549;    Matter  L.  R.  A.  264,  25  Pac.  157;   Mosely 

of  Hunt,  88  App.  Div.  (N.  Y.)   52,  v.    Floyd,   31   Ga.   364;    Matter   of 

84   N.   Y.    Supp.   790;    Johnson   v.  Demarest,  1  Con.  Surr.  200,  9  N.  Y. 

Johnson,   2   Hill   Eq.    (S.   C.)    277,  Supp.   292;    Paulding  v.   Sharkey, 

29  Am.  Dec.  72;  Sparhawk  v.  Buell,  88  N.  Y.  432. 

9  Vt.  41.  Compare:     Bruen  v.  Gillet,   115 

5S  Williams   v.    Nixon,    2    Beav.  N.  Y.  10,  12  Am.  St.   Rep.  764,  4 

472;  Hinson  v.  Williamson,  74  Ala.  L.  R.  A.  529,  21  N.  B.  676. 

180;    Sanderson's   Estate,   74   Cal.  oo  Matter    of    Storm,     28     Hun 

199,  15  Pac.  753;  Whiddon  v.  Will-  (N.  Y.)   499;   Johnson  v.  Johnson, 
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actions,  enables  Ms  coexecutor  to  obtain  the  sole  posses- 
sion of  money  belonging  to  the  estate  which  he  could  not 
have  obtained  but  for  the  actions  of  the  former,  and  such 
money  is  thereafter  misappropriated  by  the  coexecutor, 
both  are  held  liable  therefor.®^  The  rule  is  that  if  one 
executor,  by  reason  of  actions  on  his  part,  permits  devas- 
tavit by  a  coexecutor,  he  will  be  held  equally  liable  with 
him.«2 

§  1528.   Liability  for  Devastavit  by  Coexecutor  Permitted  to 
Occur  Through  Negligence. 

A  wrong  committed  by  one  executor  will  not  charge  his 
coexecutor  unless  the  latter  in  some  way  contributed  to  it, 
for  the  testator 's  misplaced  confidence  in  one  should  not 
operate  to  the  prejudice  of  the  other.  One  executor  is  not 
liable  because  he  does  not  inquire  of  his  coexecutor  where 
he  has  the  money  belonging  to  the  estate,  there  being  no 
reason  to  suspect  any  misappropriation.**   But  the  rule 

2  Hill  Eq.  (S.  C.)  277,  29  Am;  Dec.  329,   8   N.  E:    665;    Kerr  v.   Kirk- 

72;  Sparhawk  v.  Buell,  9  Vt.  41.  Patrick,  43  N.  C.  137;  Anderson  v. 

61  Candler  v.  Tlllett,  22  Beav.  Earle,  9  S.  C.  460;  Fulton  t.  Da- 
257,  52  Eng.  Reprint  1106;  .Lang-  vidson,  3  Heisk.  (50  Tenn.)  614; 
ford  V.  Gascoyne,  11  Ves.  Jun.  333,  Caskie's  E3xrs.  v.  Harrison,  76 
32  Eng.  Reprint  1116;   Townsend  Va.  85. 

V.  Barber,  Dick.  356,  21  Eng.  Re-  63  Wilson's  Appeal,  115  Pa.  St. 

print  307.  95,  101,   9  Atl.  473;   In  re  Myer's 

62  Peter  v.  Beverly,  10  Pet.  Estate,  187  Pa.  St  247,  41  Atl.  24. 
(U.  S.)  532,  9  U  Ed.  522;  Tur-  To  the  same  effect  see:  In  re 
ner's  Exrs.  v.  Wilkins,  56  Ala.  173;  HaU's  Estate,  47  Hun  (N.  Y.)  636, 
State  V.  Belin,  5  Har.  (Del.). 400;  14  N.  Y.  St.  Rep.  540;  Kerr  v. 
Hall  V.  Carter,  8  Ga.  388;  Davis  v.  Kirkpatrick,  43  N.  C.  137. 
Walford,  2  Ind.  88;  Moore  v.  For  a  fraud  perpetrated  by  one 
Tandy,  3  Bibb  (Ky.)  97;  Fonte  v.  of  two  executors  in  the  sale  of 
Horton,  36  Miss.  350 ;  Van  Pelt's  the  testator's  estate,  the  other  ex- 
Exrs.  V.  Veghte,  14  N.  J.  l!  207;  ecutor  can  not  be  held  liable 
Wilmerding  v.  McKesson,  103  N.  Y.  where  it  appears  that  he  took  no 
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that  one  executor  is  not  liable  for  the  acts  of  his  coexecu- 
tor  where  he  remains  passive  does  not  apply  where  the 
one  claiming  non-liability  had  reason  to  suspect  that  his 
coexecutor  was  wasting  the  assets  of  the  estate.^*  Where 
one  executor  knows  that  his  coexecutor  has  assets  in  his 
hands  which  had  not  been  paid  over  as  directed  by  the 
will,  and  knows  that  such  coexecutor  is  using  the  funds  of 
the  estate  in  his  own  business,  and  who  unites  with  his 
coexecutor  in  resisting  a  suit  to  get  the  funds  out  of  the 
hands  of  such  coexecutor,  he  is  guilty  of  great  negligence 
in  the  discharge  of  his  duty  so  as  to  render  hini  equally 
liable.*^ 

One  executor  who  negligently  allows  a  co-executor  to 
receive  and  waste  assets  of  the  estate  and  who  could  have 
prevented  such  waste  by  the  exercise  of  proper  care,  is 
equally  guilty  of  wrongdoing  and  is  liable  therefor  to  the 
beneficiaries.^®  If  one  executor  remains  passive,  knowing 

part  in  the  transaction   and  had  es^Grundy  v.  Drye,  104  Ky.  825, 

no    personal    knowledge    of    the  48  S.  W.  155,  49  S.  W.  469. 
fraud.— Heath   v.    Allin,    1   A.    K.  66  Williams   v.    Nixon,    2   Beav. 

Marsh  (8  Ky.)   442.  472;    Dover  v.   Denne,   3   Ont.   L. 

Where    one    executor    had  Rep.  664;  Hewlett  v.  Beede,  2  Gal. 

never   had   possession   of   certain  App.  561,  83  Pac.  1086;    Osborn's 

moneys,    but    which    had    always  Estate,  87  Gal.  1,  11  L.  R.  A.  264, 

been  in  the  hands  of  his  associate,  25  Pac.  157;  Whiddon  v.  Williams, 

mere  passiveness  on  the  part  of  98  Ga.  310,  24  S.  E.  437;  Ramsey's 

the  former  in  allowing  the  moneys  Estate,    (N.   J.   Eq.)    66  Atl.   410; 

to  remain  in  his  associate's  hands  Clarkor.  Clark,  8  Paige  Ch.  (N.  Y.) 

is  not  in  itself  such  a  concurrence  152,  35  Am.  Dec.  676;  In  re  Adams, 

in  the  waste  or  misappropriation  51  App.  Div.  619,  64  N.  Y.  Supp. 

by  the  associate  as  to  render  him  591;  Matter  of  Hunt,  38  Misc.  Rep. 

liable.— Worth  v.  M'Aden,  21  N.  C.  613,  78  N.  Y.  Supp.  105;  Adair  v. 

199.  Brimmer,  74  N.  Y.  539;  Worth  v. 

64  Cocks  v.  Haviland,  124  N.  Y.  M'Aden,  21  N.  G.  199 ;  In  re  Bick- 

426,  26  N.  B.  976.  ley,  13  Pa.  Dist.  Rep.  323. 
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his  coexecutor  is  wasting  the  assets  of  the  estate,  he  sub- 
jects himself  to  liability  because  of  his  negligence.^'^ 

If  an  executor  assents  to  a  certain  course  of  conduct 
by  his  coexecutor,  he  is,  at  least  in  a  suit  by  the  benefi- 
ciaries or  creditors,  chargeable  equally  with  the  active 
executor."^  Where  it  can  be  shown  that  one  executor  act- 
ually concurred  in  the  action  of  his  coexecutor,  or  with 
adequate  knowledge  of  it  is  proven  to  have  assented  to 
such  action,  or  by  his  passiveness  is  deemed  to  have 
acquiesced,  he  is  chargeable  Avith  th.e  consequences ;  and 
if  he  is  also  a  beneficiary  he  is  estopped  to  deny  it."^ 

§  1527.    The'  Same  Subject:  As  to  Investments. 

Where  the  will  of  a  testator  directs  the  investment  of 
moneys  for  a  particular  purpose,  all  of  the  executors 
named  in  the  will  who  qualify  for  the  ofl&ce  are  liable  for 
the  duty  thus  imposed.  To  permit  the  money  to  be  col- 
lected by  one  executor  and  to  be  retained  by  him  for  an 
unreasonable  length  of  time  instead  of  having  it  invested 
as  the  will  directs,  imposes  a  liability  upon  all  of  the 
executors.'"'  If  one  executor  through  his  negligence  allows 
a  coexecutor  to  make  improper  investments  which  result 
in  loss  to  the  estate,  the  former  is  equally  liable  with  the 
latter.''^  If,  however,  one  executor  has  never  received  any 

67  Bermingham   v.    Wilcox,    120  08  In  re  Peck's  Estate,  31  App. 

Cal.  467,  52  Pac.  822;  Whiddon  v.  Div.    407,    52    N.    Y.    Supp.    1028; 

Williams,  98  Ga.  310,  24  S.  E.  437;  s.  c,  161  N.  Y.  655,  57  N.  E.  1119; 

Insley  v.   Shire,   54  Kan.   793,   45  In  re  Irvine's  Estate,  203  Pa.  St. 

Am.   St.    Rep.    308,    39   Pac.    713;  602,   603,   53  Atl.   502. 

Fonte   V.    Horton,    36    Miss.    350;  69  In   re   Niles,    113   N.   Y.    547, 

Duncan  v.  Davison",  40  N.  J.  Eq.  21  N.  E.   687. 

535,  5  Atl.  93 ;   Croft  v.  Williams,  70  Grundy  v.  Drye,  104  Ky.  825, 

88  N.  Y.  384;  Wilmerding  v.  Mc-  48  S.  W.  155,  49  S.  W.  469. 

Kesson,   103   N.   Y.   329,   8   N.   E.  7 1  Bermingham    v.    Wilcox,    120 

665.  Cal.  467.  52  Pac.  822.     See.  also, 
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of  the  funds  of  the  estate  nor  been  consulted  in  respect 
to  its  management,  he  is  not  liable  for  a  loan  made  by  his 
coexecutor.'^^  And  if  the  funds  of  the  estate  are  lawfully- 
received  by  one  of  the  executors  and  there  is  nothing  to 
excite  suspicion  as  to  his  integrity  and  responsibility  nor 
to  create  a  belief  that  the  funds  have  been  improperly 
invested,  or  were  ulilawfully  allowed  to  remain  unin- 
vested, the  executor  who  does  not  control  the  funds  is 
not  liable  for  the  wrong  of  the  other.''* 

§  1528.    Effect  of  Insolvency  of  Coexecutor, 

The  mere  fact  of  the  insolvency  of  one  of  several  execu- 
tors who  has  possession  of  assets  of  the  estate,  does  not 
render  his  coexecutors  liable  for  his  devastavit,  the  assets 
never  having  been  under  the  control  of  his  coexecutors.''* 
But  if  one  executor,  having  knowledge  of  the  insolvency 
of  his  coexecutor,  permits  the  latter  to  retain  control  and 
custody  of  funds  of  the  estate  and  thus  allows  their 
wrongful  use,  the  former  is  liable  for  the  wrong  of  the 
latter.''^  And  where  one  executor  has  taken  funds  of  the 
estate,  and  upon  being  requested  to  tell  how  he  invested 
them  refused  to  do  so,  and  the  executor  took  no  action  to 
compel  an  accounting,  the  latter  was  held  liable  for  the 
wrongful  use  of  the  funds  by  the,  foriner  who  was 
insolvents® 

Matter   oL  Niles,   113    N.   Y.    547,  T4  Clarke  v.  Cotton,  17  N.  C.  51. 

21  N.  B.  687;  In  re  Peck's  Estate,  See,  also,  Churclilll  v.  Hobson,  1 

31  App.  Dlv.  407,  52  N.  Y.  Supp.  P.   Wms.   241;    Appeal   of  Brown,, 

1028.  1  Dall.  (Pa.)   311,  1  L.  Ed.  152. 

72  Cocks  V.  Barlow,  5  Redf.  Surr.  75  In  re  Osborn's  Estate,  87  Cal. 
(N.  Y.)    406.  1,  11  L.  R.  A.  264,  25  Pac.  157. 

73  Wilmerding  v.  McK  e  s  s  o  n,  7«  Smith  v.  Pettigrew,  34  N.  J. 
103   N.   Y.   329,   8   N.   E.   665.  Ect.   216. 
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§  1529.   Effect  of  Joint  or  Separate  Inventories,  Beceipts  or 
Accounts. 

The  fact  that  coexecutors  file  a  joint  inventory  of  the 
estate,'^''  or  file  a  joint  account,''^  raises  the  presumption 
that  the  property  is  or  had  been  in  their  joint  possession, 
but,  according  to  the  weight  of  authority  and  the  better 
ruling,  such  fact  does  not  estop  one  of  the  executors  from 
proving  that  he  has  not  been  guilty  of  negligence  or 
wrongdoing,  and  is  therefore  not  liable  for  devastavit 
committed  by  his  coexecutor.  The  effect  of  some  deci- 
sions, however,  is  that  coexecutors,  by  filing  a  joint 
account,  assume  a  joint  liability.''^  But  while  it  may  be 
an  admission  of  joint  liability  for  the  balance  found  due, 
it  does  not  follow  that  such  liability  has  thereby  become 
fixed  and  can  not  be  altered  by  subsequent  circum- 
stances.^" The  better  rule  is  that  even  the  decree  of  the 
probate  court  settling  and  allowing  a  joint  account  of 
coexecutors  is  not  conclusive  upon  them  so  as  to  make 
them  jointly  liable;  but  either  may  show  which  executor 
received  the  assets,  so  as  to  render  him  individually  liable 
therefor.®^ 

77  Hall   V.    Carter,    8    Ga.    388,  686;    Weyman   v.    Thompson,   52 

407;    Hilton   v.   Briggs,    54    MIcli.  N.  J.  Eq.  263,  29  Atl.  685,  30  Atl. 

265,    20    N.    W.    47;    Cheever    v.  249;    White  v.  Bullock,   20   Barb. 

Ellis,  144  Mich.  477,  11   L.   R.  A.  (N.    Y.)    91;    Clarke   'v.    Jenkins, 

(N.  S.)  296,  108  N.  W.'  390;  Wey-      ^   ^'^^-  ^1-    ^^-   "^-^    ^l^- 

79Reber  v.  Gundy,  13  Fed.  53; 


man  v.  Thompson,  52  N.  J.  Eq. 
263,  29  Atl.  685,  30  Atl.  249;  Ochil- 
tree V.  Wright,  21  N.  C.  336. 


Hinson    v.    Williamson,    74    Ala. 
180;  Hengst's  Appeal,  24  Pa.  413. 
80  Young's  Appeal,  99  Pa.  74. 
78  Conner  v.   Mcllvaine,   4   Del.  8i  Weyman    v.     Thompson,     52 

Ch.  30;  Cheever  v.  Ellis,  144  N.  J.  Eq.  263,  29  AO.  685,  30  Atl. 
Mich.  477,  11  L.  R.  A.  (N.  S.)  296,  249,  which  reverses  50  N.  J.  Eq. 
108  N.  W.  390;  Gaultney  v.  8,  25  Atl.  205.  (This  case  changes 
Nolan,  33  Miss.  569;  Tehan  v.  the  rule  formerly  prevalent  in 
Maloy,   45   N.   J.   Eq.    68,   16   Atl.      New   Jersey.) 
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But  wliere  the  inventory,  receipts,  or  accounts  are  joint, 
tliey  indicate  joint  possession  and  are  prima  facie  evi- 
dence of  joint  liability.*^  A  joint  receipt  is  prima  facie 
evidence  that  the  parties  signing  the  receipt  received  the 
money ;  and  in  such  a  case,  in  order  to  escape  liability,  it 
is  necessary  for  the  executor  to  show  that  the  receipt  was 
signed  merely  as  a  matter  of  form  and  that  he  never  had 
control  of  the  funds. ^*  And  on  the  other  hand,  the  mere 
fact  that  the  executors  file  separate  accounts  does  not 
relieve  either  of  them  for  devastavit  by  the  other  with 
which  he  is  in  fact  also  chargeable.^*  And  an  executor  is 
bound  to  take  notice  of  an  account  rendered  to  the  court 
by  his  associate,  and  he  is  chargeable  with  the  knowledge 
of  any  misapplication  of  funds  disclosed  in  the  account.®^ 

§1530.   Joint  Bond  and  Joint  Liability:  Contribution. 

One  executor  may  become  jointly  liable  with  a  coexecu- 
tor  for  devastavit  by  the  latter  in  two  ways :  first,  by  con- 
tributing to  the  wrong  of  the  latter,  and,  second,  by  having 
given  a  joint  bond  conditioned  for  the  faithful  perform- 
ance of  duties.    Where  executors  are  equally  guilty  of 

82  Conner  v.  McIIvaine,  4  Del.  executors  for  property  sold  under 
Ch.  30;  McKim  v.  Aulbach,  130  provisions  of  the  will,  does  not 
Mass.  481,  39  Am.  Rep.  470;  impose  liability  on  one  executor 
Efflnger  v.  Richards,  35  Miss.  540;  ^or  misappropriation  of  the  pur- 
Glacius  V.  Fogel,   ks  N.  Y.  434;  ^^^^^^   '^"''^^   received   by   a   co- 

executor.  —  Paulding  v.    Sharkey, 
88  N.  Y.   432. 

84  Hinson     v.     Williamson,     74 

83  Joy  V.  Campbell,  1  Sch.  &  ^j^.  igQ;  p^nte  v.  Horton,  36 
Let  328,  341;  McKim  v.  Aulbach,  ^jsg  350 .  Merselis  v.  Mead,  7 
130  Mass.  481,  39  Am.  Rep.  470;  n.  j.  Eq.  557;  McCoy  v.  Porter, 
Monell  V.  Monell,  5  Johns.  Ch.  15  gerg.  &  r.  (Pa.)  57;  Irwin's 
(N.  Y.)   283;  Ochiltree  v.  Wright,      Appeal,   35   Pa.   St.   294. 

21  N.  C.  336.  85Fonte    v.    Horton,    36    Miss. 

A  deed  executed  jointly  by  the      350. 


Wilson's  Appeal,  115  Pa.   St.  95, 
103,  9  Atl.  473. 
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devastavit,  they  are  jointly  liable  for  the  loss  occasioned, 
and  the  sureties  on  the  bonds  of  each  are  liable  to  the 
extent  that  the  principal  is  liable.*"  Where  coexecutors 
give  a  joint  bond,  the  liability  of  each,  in  the  absence  of 
wrongdoing  or  negligence,  depends  upon  the  wording  of 
the  bond.  Under  the  usual  conditions  of  a  joint  bond,  the 
executors  are  jointly  liable  for  the  proper  administration 
of  all  of  the  assets  of  the  estate,  irrespective  of  whether 
or  not  the  one  sought  to  be  charged  for  the  wrongs  of 
another,  ever  had  possession  of  the  assets  misappropri- 
ated or  had  contributed,  directly  or  indirectly,  to  any 
wrongful  act.  ,  Under  such  a  bond  the  executors  are 
usually  jointly  and  severally  liable  for  their  own  acts 
and  for  the  acts  of  the  others.®'^  The  language  of  the  bond, 
however,  fixes  the  liability,  and  the  wording  of  the  bond 
may  impose  separate  liability  only,  so  that  one  executor 
does  not  become  surety  for  the  others.**  The  same  rules 

86  Grundy  v.  Drye,  104  Ky.  825,  v.  Hanford,  7  Conn.  132,138;  Lan- 
48  S.  W.  155,  49  S.  W.  469;  caster  t.  Lewis,  93  Ga.  727; 
Fisher  v.  Skillman's  Exrs.,  18  Towne  v.  Ammidown,  20  Pick. 
N.   J.  Eq.   229.                                     '   (Mass.)   535;   Bassett  v.  Granger, 

87  Pearson  v.  Darrlngton,  32  136  Mass.  174;  Newton  v.  New- 
Ala.  227;  Hlnson  v.  Williamson,  ton,  53  N.  H.  537;  State  v.  Hy- 
74  Ala.  180;  Babcock  v.  Hubbard,  man,  72  N.  C.  22;  Lucas  v.  Curry's 
2  Conn.  536;  Collins  v.  Carlisle's  Exrs.,  2  Bailey  (S.  C.)  403;  Jami- 
Heirs,  7  B.  Mon.  (46  Ky.)  13;  son  v.  Lillard,  12  Lea  (Tenn.) 
Jeffries  v.  Lawson,  39  Miss.  791;  690;  Probate  Court  v.  May,  52 
Newton  V.  Newton,  53  N.  H.  537;  Vt.  182;  Caskie's  Exrs.  v.  Harri- 
State    V.    Hyman,    72    N.    C.    22;  son,   76  Va.  85. 

Lucas  V.  Curry's  Exrs.,  2  Bailey  In   New   York    and   in   Indiana 

(S.   C.)    403;    Jamison  v.   Lillard,  the  rule  is  that  although  a  bond 

12    Lea    (Tenn.)     690;     Caskie's  may  be  general,  executors  are  not 

Exrs.    V.    Harrison,    76    Va.    85;  sureties  for  each  other,  but  are 

Hooper  v.  Hooper,  29  W.  Va.  276,  jointly  liable  only  for  their  joint 

1  S.  B.  280.  acts.    See  State  v.  Wyant,  67  Ind. 

88  See,  generally,  Hinson  r.  25;  Nanz  v.  Oakley,  120  N.  Y.  84, 
Williamson,  71  Ala.  180;   Knapp  9  L.  R.  A.  223,  24  N.  E.  306. 
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apply  wliere  the  bond  is  joint  and  several.^*  If  separate 
bonds  are  given,  no  executor  is  liable  for  devastavit  by  a 
coexecutor  unless  lie  contributes  to  it.®" 

Where  executors  are  jointly  liable  and  one  has  been 
compelled  to  pay  more  than  his  share  of  such  joint  lia- 
bility, he  may  enforce  contribution  from  the  others  Liable 
with  himself.^^  But  contribution'  can  not  be  enforced  in 
the  suit  against  the  executors  guilty  of  the  wrong;  the 
judgment  will  be  against  them  jointly  and  thereafter,  if 
one  is  compelled  to  pay  more  than  his  share,  he  may  seek 
contribution  from  the  others.®^ 

§  1531.   Release  of  One  Elxecutor  from  Liability. 

It  is  within  the  power  of  persons  interested  in  the  estate 
to  release  an  executor  from  liability  to  account  to  them 
for  assets  which  had  been  in  his  possession  or  to  release 
him  from  any  liability  due  solely  to  themselves.**  And 
they  may  do  this  even  though  there  are  more  executors 
than  one,  for  inasmuch  as  the  obligations  of  coexecutors 

89  Ames  V.  Armstrong,  106  executors,  lie  was  held  entitled  to 
Mass.  15;  Boyd  v.  Boyd,  1  Watts  recover  from  tli©  remaining  sol- 
(Pa.)  365;  Probate  Court  v.  May,  vent  executor  one-half  of  the 
52  Vt.  182.  amoimt  which  he  was  compelled 

90  McKim  V.  Aulbach,  130  Mass,  to  pay  and  one-half  of  the  ex- 
481,  39  Am.  Rep.  470.  penses  incurred  in  defending  the 

91  Marsh  v.  Harrington,  18  Vt.  suit.  —  Marsh  v.  Harrington,  18 
150.      See,    also,    Dobyns  v.   Mc-  Vt.  150. 

Govern,  15  Mo.  662.  92  Bermingham   v.    Wilcox,    120 

Where   four   executors   gave   a  Cal.  467,  52  Pac.  822. 

joint  bond  conditioned  upon  the  93  In   re  Wagner's  Estate,   119 

faithful     administration     of     the  N.    Y.    28,    23    N.    E.    200;    In   re 

estate,  and  two  of  them  became  Pruyn's  Will,  141  N.  Y.  544,   36 

insolvent,  and  one  of  the  remain-  N.   E.   595;    Tillinghast  v.  Brown 

ing  executors   was   compelled  to  University,   25  R.  I.  284,   55  AH. 

pay   the   loss    occasioned    by   the  75S;    Murrel  v.  Murrel,  2  Strobh. 

devastavit  of  one  of  the  insolveat  Eq.  (S.  C.)  148,  49  Am.  Dec.  664. 
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arise  from  their  contract  and  are  several,  'the  release  of 
one  executor  does  not  release  the  other.®* 

§1532.   Division  of  Ooimuissions  Among  Ooexecutors. 

Where  the  estate  is  administered  by  more  than  one 
representative,  the  rule  is,  in  the  absence  of  specific  direc- 
tions in  the  will  with  regard  to  compensation  of  executors, 
that  all  of  the  personal  representatives  are  entitled  to  no 
more  for  their  services  than  would  be  the  regular  com- 
pensation had  one  only  been  appointed.  The  number  of 
executors  or  administrators  has  no  effect  as  to  the  total 
amount  of  compensation  to  be  allowed.®^  The  court  makes 
its  allowance  for  the  trouble  and  labor  of  administering 
the  estate.  If  the  labor  of  the  representatives  has  been 
unequal,  they  should  do  justice  among  themselves  by 
assigning  to  each  a  share  of  the  total  allowance  propor- 
tionally to  his  labor,  or  they  may  divide  it  equally,  that 
being  a  matter  of  their  own  concern.^"  In  some  jurisdic- 
tions, however,  the  probate  court  may  apportion  the  com- 
missions among  the  executors  or  administrators  according 
to  the  services  which  they  have  rendered.®''  Such  com- 
missions need  not  necessarily  be  equal  and  are  not  ascer- 
tained by  any  established  rule  of  law,  but  by  principles 
of  equity."*   The  probate  court,  in  its  discretion,  should 

94  In  re  Sanderson,  74  Cal.  199,  tion  the  commissions  among  the 
15  Pac.  753.                   '  coexecutors    or    coadministrators 

95  Phillips  y.  Richardson,  4  J.  J.  according  to  the  services  ren- 
Marsh  (Ky.)  212.  dered  by  them  respectively. 

96Aston's     Estate,     5     Whart.  98  Hope  v.  Jones,  24  Cal.  89. 

(Pa.)    22S.     See  In  re  Saunder's         Where   one  dies   after  tAe   es- 

Estate,  77  Misc.  Rep.  54,  137  N.  Y.  tate  has  been   settled,   only   the 

Supp.  438.  final  accounting  remaining  to  be 

97  In  New  York,  Code  Civ.  Pro.,  performed,    one-half   of   the    com- 

§  2730,  the  surrogate  must  appor-  missions  will  be  allowed  to  the 
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apportion  to  each  representative  a  commission  in  propor- 
tion to  the  labor  he  has  performed,""  and  its  action  will 
not  be  disturbed  on  appeal  where  no  abuse  of  discretion 
appears.* 

Wher«  two  executors  are  appointed  by  the  will  of  a 
decedent  and  the  will  provides  that  one  of  the  executors 
shall  not  be  allowed  any  commissions  because  of  provi- 
sions made  for  him  in  the  will,  the  other  executor  is 
entitled  to  receive  only  one-half  of  the  maximum  com- 
missions.* But  if  the  executor  who  is  not  entitled  to  com- 
missions fails  to  qualify,  the  remaining  executor  who 
qualifies  and  administers  the  estate  is  entitled  to  the  total 
commissions.^ 

§  1533.   The  Same  Subject. 

The  authorities  are  conflicting  as  to  whether  the  com- 
missions should  be  divided  where  all  the  services  have 
been  performed  by  but  one  of  the  executors  or  adminis- 
trators. In  some  jurisdictions  the  rule  is  that  the  admin- 
istrator or  executor  who  performs  all  the  services  is 
entitled  to  all  the  commissions.*    In  other  jurisdictions, 

estate  of  the   deceased   coexecu-  It    must    be    presumed    that    the 

tor.  —  Crothers    V.    Crothers,    123  testator   had   in  mind   the   possi- 

Md.  603,  91  Atl.  691.  bility    that    death    might    reduce 

99  Estate  of  Carter,  132  Cal.  113,  the    number    of    executors,    and 

64  Pac.   123,   484.  that   he   considered    such   a   con- 

1  Estate  of  Dudley,  123  Cal.  256,  tingency  when  he  fixed  .the  com- 
55  Pac.  897.  pensation  of  each. — ^In  re  Sweat- 

2  Lee  V.  Lee,  6  Gill  &  J.  (Md.)  man's  Estate,  223  Pa.  552,  72  Atl. 
316.     See,  also,  succession  of  Ed-  895. 

wards,  34  La.  Ann.  216.  3  Succession    of    Bodenheimer, 

Where  the  will  fixes  the  com-  35  La.  Ann.  1034. 
pensation    of    several    executors  4  Ex  parte  Hilton,  64  S.  C.  201, 
and  one  of  them  dies  after  hav-  92  Am.  St.  Rep.  800,  41  S.  E.  978; 
ing    qualified,    his    estate    is    en-  Claycomb's     Legatees     v.     Clay- 
titled    to    full    compensation,    for  comb's  Exr.,  10  Gratt.  (Va.)   589. 
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when  an  allowanoe  of  a  gross  sum  has  been  made  to  the 
executors  or  administrators  as  compensation  for  their 
services,  it  must  be  equally  divided,  and  one  can  not 
retain  the  whole  sum  because  the  others  have  rendered 
no  services.^  In  order  that  he  may  receive  the»greater 
part  or  all  of  the  commissions,  the  representative  who  has 
performed  the  greater  part  of  the  work  should  apply  to 
the  court  for  an  allowance  proportional  with  his  labors, 
but  he  can  not  retain  it  without  a  -court  order.® 

Joint  executors  or  administrators  may  agree  among 
themselves  as  to  the  proportion  each  shall  receive  as  his 
commission.  This  agreement  may  provide  for  an  unequal 
division,  or  that  one  shall  have  the  whole.'^  Generally 
such  an  agreement  can  not  be  considered  upon  final 
accounting,  but  must  be  settled  between  themselves  by 
hearing  and  adjudication  at  another  time  in  another  and 
separate  proceeding.*  Where  one  representative  claims 
that  there  was  an  express  agreement  concerning  the  pro- 
portion of  the  commissions  to  be  allowed  each  and  it  is 
denied  by  his  corepresentative,  the  burden  of  proof  is 
upon  the  one  who  alleges  the  agreement.  The  responsi- 
bility incurred  in  pursuance  of  such  an  agreement  is  a 
sufficient  consideration  to  support  it,  and  whether  or  not 
there  was  such  an  agreement  is  a  question  of  fact  for  the 
jury.^ 

B  Richardson's  Admrs.  v.  Stans-  7  Brown  v.   Stewart,  4  Md.  Ch. 

bury,    4    Harr.    &    J.    (Md.)    275;       368. 

Schoeneich  v.   Reed,   8   Mo.  App.  8  Estate  of  Carter,  132  Cal.  113, 

356;   Smart  v.  Fisher,  7  Mo.  580.      64  Pac.  123,  484. 

a  Smart  v.  Fisher,  7  Mo.  580.  9  John  v.  John,  122  Pa.  St.  107, 

15  AO.  675. 
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§1542.  Showing  necessary  in  order  to  remove  representative: 
Discretion  of  court. 

§1543.  The  same  subject:  Generally  the  rule  applies  alike  to 
executors  and  administrators. 

§  1544.    Effect  of  failure  to  give  a  bond. 

§  1545.    Effect  of  failure  to  give  notice  to  creditors. 

§  1546.    Effect  of  failure  to  file  account. 

§  1547.    Absence  from  the  jurisdiction  as  a  cause  for  removal. 

§  1548.  Where  appointment  is  secured  through  misrepresenta- 
tion or  suppression  of  facts. 

§  1549.  Where  personal  interests  of  representative  are  adverse 
to  the  interests  of  the  estate. 

§  1550.    Insolvency  of  representative  as  a  ground  for  removal. 

§  1551.    Wasjte  or  mismanagement  a  cause  for  removal. 

§  1552.    Kefusing  to  take  proper  steps  for  the  benefit  of  the  estate. 

§  1553.  That  estate  may  be  benefited  no  excuse  for  failure  to  per- 
form duties. 

§  1534.   Tenure  of  Office  of  Personal  Representative. 

Except  where  the  representative  is  appointed  for  some 
special  or  limited  purpose,^  his  powers  and  duties  con- 
tinue until  his  accounts  have  been  finally  settled  and  the 

1  As  to  special  or  limited  administration,  see  §§  1276-1278. 

(2351) 
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estate  distributed.  He  is  then  entitled  to  an  order  of 
discharge.  He  can  not  he  discharged  prior  to  such  time 
except  for  cause.^  In  some  jurisdictions,  however,  the 
statutes  limit  the  period  within  which  an  executor  or 
administrator  may  exercise  the  functions  of  the  office, 
except  where  the  court,  under  the  statutes,  may  extend 
the  period.* 

§  1535.    General  Causes  for  Removal  from  OflBce. 

The  subject  of  the  qualifications,  or  more  strictly  speak- 
ing the  disqualifications,  of  executors  and  administrators 
has  hereinbefore  been  fully  treated.  That  subject  is  inti- 
mately related  with  that  of  removal.  It  may  be  said  as  a 
general  proposition  that  any  matter  arising  after  the 
appointment  of  a  personal  representative  which  would 
have  affected  his  competency  to  have  received  the  ap- 
pointment originally,  may  be  urged  as  a  cause  for  his 
removal.* 

An  executor  or  administrator  may  be  removed  only  for 
cause,  and  the  grounds  for  removal  are  usually  stated  in 

2  McClaskey    v.    Barr,    79    Fed.  3  Succession  of  Waters,  12  La. 

408;   Blanchard  v.  Williamson,  70  Ann.  97;  Ferguson  v.  Glaze,  10  La. 

111.  647;  Collier  v.  Cross,  20  Ga.  1.  ^^^    gSB;   Brown  v.  Williams,  16 

At  common  law  the  powers  of 


La.  344;  Moody  v.  Looscan  (Tex. 
Civ.  App.),  44  S.  W.  621;   Ball  v. 


an  unmarried  woman  acting  as  ex- 

ecuirix    or    administratrix    terml- 

nated  upon  her  marriage,  but  the  ^^"'«  ^^^^^e   (Tex.  Civ.  App.),  45 

matter  is  now  generally  regulated  S.  W.  605;   Ford  v.  Ford,  88  Wis. 

by  statute,  see  §1202.  122,    59    N.    W.    464;    Macldn    v. 

After  acceptance  of  the   office,  Hobbs,   116    Wis.    528,    93   N.    W. 

an  executor  or  administrator  can  462. 
not  resign  except  with  the  sane-  4  See  58  5191  ^9■\'i 

tion  of  the  court,  see  §  1225. 

As  to   the  manner  in  which  a  ^^  *-°  ^^^'^^  o*  appointee  failing 

personal    representative    may    re-  to    take    the    oath    of   office,    see 

nounoe  his  office,  see  §  1226.  §  1347, 
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the  statute.  The  causes  for  removal  of  a  personal  repre- 
sentative from  office,  the  same  as  the  disqualifications 
which  preclude  one  from  receiving  the  appointment  orig- 
inally from  the  court,  are  those  expressed  in  the  statute. 
In  order  to  remove  a  personal  representative  from  his 
position  of  trust,  cause  therefor  as  set  forth  in  the  statute 
must  be  shovm.®  The  statutes,  however,  generally  include, 
among  other  causes  for  removal,  not  only  wrong  doing, 
but  neglect  of  duty,  so  that  the  scope  of  the  subject  is 
broad.  In  some  jurisdictions  the  statutes  provide  that  an 
executor  or  administrator  may  be  removed  when  he  has 
become  of  unsound  mind,  has  been  convicted  of  a  felony 
or  of  a  misdemeanor  involving  moral  turpitude,  has  in 
any  way  been  unfaithful  to  or  neglected  his  trust,®  or  has 
committed  or  is  about  to  commit  a  fraud  on  the  estate.'' 

§  1536.   What  Court  Has  Jurisdiction. 

Jurisdiction  for  the  removal  of  an  executor  or  admin- 
istrator is  generally  vested  in  the  court  making  the  ap- 
pointment, such  as  the  probate  court,^  the  district  court,' 
or  the  orphans'  court.^"  In  New  York  the  surrogate  only 

6  Miller  v.  Hider,  9   Colo.  App.  Removing   an   executor   on   the 

50,  47  Pac.  406;  Munroe  v.  People,  ground  of  insanity,  see  Michigan 

102  III.  406;  Davis'  Admr.  v.  Davis,  Trust  Co.  v.  Perry,  228  U.  S.  346, 

162  Ky.  316,  172  S.  W.  665;  In  re  ^7  L.  Ed.  867,  33  Sup.  Ct.  550,  re- 


McDonald's  Estate,  160  App.  Div. 
(N.  Y.)  86,  145  N.  Y.  Supp.  267, 
reversing  82   Misc.  Rep.    (N.  Y.) 


versing  175  Fed.  681. 

7  In   re   Rathgeb's   Estate,    125 
Cal.  302,  57  Pac.  1010. 

8  Dow  V.  Simpson,  17  N.  M.  357, 
135,  143  N.  Y.  eupp.  775,  and  af-  ^^^  Pac.  568;  In  re  Jones'  Estate, 
firmed,   211  N.  Y.  272,  105  N.  E.      ^02  S.  C.  110,  86  S.  E.  203. 

407;    Sayles  v.   Steere   (R.  I.),  85  9  jn  j.^  Dolenty's  Estate   (Man- 

Atl.    929;    Tompkins   v.   Poff,   120      nj^  y.  Dolenty),  53  Mont.  33,  161 
Va.  162,  90  S.  E.  630.  Pac.  524.  • 

6  Knight   V.    Hamaker,    40    Ore.  10  Perrett's  Estate,  14  Pa.  Super. 

424,  67  Pac.  107.  Ct.  611. 
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has  the  authority  to  remove  the  personal  representative.^^ 
Such  jurisdiction  is  not  vested  in  courts  of  chancery.^^ 

§  1537.   Who  May  Institute  Proceedings. 

The  general  rule  is  that  only  those  who  have  an  interest 
in  the  estate  can  apply  to  the  probate  court  for  the 
removal  of  an  executor  or  administrator.**  Thus  such  an 
application  may  be  Inade  by  an  heir,^*  the  surviving 
spouse  of  the  decedent,*®  or  a  creditor  of  the  estate.*®  But 
one  who  has  been  sued  by  an  administrator  can  not  for 
that  reason  petition  to  revoke  his  letters  of  administra- 
tion.*^ 

Where  one  has  been  appointed  administrator  of  an 
estate  upon  the  supposition  that  the  decedent  died  intes- 
tate, such  letters  of  administration  should  be  revoked 
where  the  will  of  the  decedent  is  subsequently  discovered 
and  admitted  to  probate.  In  such  a  case  the  administra- 
tor merely  by  virtue  of  his  appointment  as  administrator 
has  no  right  of  appeal,  since  he  is  not  interested  either  in 
the  will  or  in  the  estate.**  But  it  is  often  provided  by 
statute  that  the  probate  court  may,  on  its  own  motion, 
institute  proceedings  for  the  removal  of  the  personal  rep- 

11  Hood  V.  Hood,  2  Demarest  14  In  re  Partridge's  Estate,  31 
583;  affirmed,  98  N.  Y.  363;  In  re  Ore.  297,  51  Pac.  82;  Grissinger's 
M'Donald's  Estate,  160  App.  Dlv.      Appeal,  4  Walk.  (Pa.)  374. 

(N.  Y.)    86.  145  N.  Y.  Supp.  267,  ^^  gvans  v.   Buchanan.   15   Ind. 

reversing  82  Misc.   Rep.    (N.  Y.)      433 
135,  143  N.  Y.  Supp.  775. 

12  Bentley  v.  Dixon,  60  N.  J.  Eq, 
353,  47  Atl.  689. 

See,  also,  Mannhardt  v.  Illinois  *^  Missouri  Pac.  Ry.  Co.  v.  Brad- 

Staats   Zeitung   Co.,   90   111.   App.  ley,   51  Neb.   696,  71  N.  W.  283; 

315.  Missouri    Pac.    Ry.    Co.    v.    Jay's 

13  Gibson  y.  Wade,  121  Ark.  190,  Estate,  53  Neb.  747,  74  N.  W.  259. 
180  S.  W.  341;  Perrett's  Estate,  14  is  Cairns  v.  Donahey,  59  Wash. 
Pa.  Super.  Ct,  61:1.  130,  109  Pac  334,  335. 


16  Knight  T.  Hamaker,  40  Ore. 
424,  67  Pac.  107.     - 
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resentative  from  office  when  it  lias  come  to  the  attention 
of  the  court  that  the  representative  has  been  guilty  of 
some  act  which  would  justify  his  removal.^* 

A  proceeding  for  the  removal  of  an  administrator 
because  he  has  been  improvidently  appointed  or  because 
he  has  been  guilty  of  a  conspiracy  to  waste  the  estate, 
may  be  instituted  by  the  consular  agent  without  any 
treaty  provision  authorizing  it,  it  being  an  inherent  right 
in  virtue  of  his  consular  office.*"*" 

§  1538.   Nature  of  the  Proceedings. 

The  tenure  of  office  of  an  executor  or  administrator  is 
until  after  final  accounting  and  distribution,  except  that 
he  may  be  removed  from  office  for  cause.  An  application 
for  the  revocation  of  letters  testamentary  or  of  adminis- 
tration is  neither  a  civil  action  nor  a  special  proceeding. 
Its  purpose  is  not  to  litigate  rights  or  liabilities  of  adverse 
parties,  but  to  require  one  who  is  charged  by  law  with 
special  duties  and  responsibilities  to  perform  the  obliga- 
tions of  the  trust  according  to  law  and  in  the  interest  of 
those  entitled  to  the  benefit  of  the  estate,  and  in  case  of 
default  his  letters  may  be  revoked.*^  It  is  not  a  proceed- 
ing to  punish  the  personal  representative,  but  to  protect 

19  Crawford   v.   Tyson,,  46  Ala.  on  appeal  will  not  disturb  the  re- 

299 ;  In  re  Kelley's  Estate,  122  Cal.  moval  where  it  appears  to  have 

379,  55  Pac.  136;  In  re  Partridge's  been  made  upon  sufficient  cause.— 

Estate,  31  Ore.  297,  51  Pac.  82;  j^  j.e  Partridge's  Estate,  31  Ore. 

In  re   Marks   &  Co.'s  Estate,  66  297  51  pac.  82. 
Ore.  340,  133  Pac.  777;   Kuck,  v.  '  .  „„,„„., 

Dixon  (Tex.  Civ.  App.).  127  S.  W.  ''  ^^^^^^^^^  -•  «-"'  "^  Ala. 

910;   Sayles'  Ann.  Civ.  Stats.  1897.  ^87,  Ann.  Cas.  1913D,  651.  55  So. 

art.  2027.  ^*^- 

Where  the  order  of  removal  is         21  Edwards  v.  Cobb,  95  N.  C.  4; 

made  in  a  proceeding  not  insti-  In  re  Battle's  Estate,  168  N.   C. 

tuted  for  the  purpose,  the  court  388,  74  S.  E.  23. 
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the  estate.2^  A  statute  prescribing  grounds  for  tlie 
removal  of  a  personal  representative  from  office  will  not 
be  construed  to  ipso  facto  revoke  or  forfeit  letters  testa- 
mentary or  of  administration  unless  the  intention  of  the 
law-making  power  to  that  effect  is  plainly  manif est.^^ 

Proceedings  to  remove  an  executor  or  administrator 
from  office  are  largely  statutory,  and  a  court  of  probate 
which  is  vested  with  jurisdiction  by  statute  may  exercise 
only  such  power  as  is  thus  specially  conferred,  and  it  must 
conform  strictly  to  the  methods  of  procedure  therein  pre- 
scribed.** But  unle'ss  the  statute  specially  so  prescribes. 


22  Metropolitan  Trust  Co.  v. 
Stallo,  166  App.  Div.  (N.  Y.)  639, 
152  N.  Y.  Supp.  183. 

23  In  re  Graber's  Estate  (Graber 
V.  Schram),  111  Cal.  432,  434,  44 
Pac.  165. 

24  In  re  Patten,  7  Mackey  (D.  C.) 
392;  Kidd  v.  Bates,  124  Ala.  670, 
27  So.  491;  In  re  Baldridge,  2  Ariz. 
299,  15  Pac.  141;  Matter  of  Bell, 
135  Cal.  194,  67  Pac.  123;  Miller 
V.  Hider,  9  Colo.  App.  50,  47  Pac. 
406;  Collins  v.  Carr,  112  Ga.  868, 
38  S.  B.  346;  White  v.  Horn,  224 
111.  238,  115  Am.  St.  Rep.  155,  79 
N.  JB.  629,  affirming  127  111.  App. 
222;  Haddick  v.  Dist.  Court,  160 
Iowa  487,  Ann.  Cas.  1915D,  278, 
141  N.  W.  925;  In  re  Bagnola's 
Estate  (Conte  v.  Di  Corpa)  (Iowa), 
154  N.  W.  461;  Gill  v.  Riley,  28  Ky. 
L.  Rep.  639,  90  S.  W.  2;  Carey  v. 
Reed,  82  Md.  383,  33  Atl.  633; 
Drake  v.  Green,  10  Allen  (92 
Mass.)  124;  Holbrook  v.  Campau, 
22  Mich.  288;   Culver  v.  Harden- 


bergh,  37  Minn.  225,  33  N.  W.  792; 
Muirhead  v.  Muirhead,  6  Sm.  &  M. 
(14  Miss.)  451;  Hazlett  v.  Blake- 
ly's  Estate,  70  Neb.  613,  97  N.W. 
808;  Shreve  v.  Wampole,  38  N.  J. 
Eq.  490;  Dow  v.  Simpson,  17N.  M. 
357,  132  Pac.  568;  In  re  McDonald, 
211  N.  Y.  272,  105  N.  E.  407;  Mun- 
ger  V.  Jeffries,  10  Ohio  Dec.  12; 
In  re  S.  Marks  &  Co.'s  Estate,  66 
Ore.  340,  133  Paa  777;  In  re 
Kuntz,  230  Pa.  557,  79  Atl.  755; 
Tillman  v.  Walkup,  7  S.  C.  60; 
Howell  V.  Dinne^n,  16  S.  D.  618,  9*1 
N.  W.  698;  Varnell  v.  League,  9 
Lea  (Tenn.)  158;  Kuck  v.  Dixon 
(Tex.  Civ.  App.),  127  S.  W.  910; 
Holmes  v.  Holmes'  Estate,  26  Vt. 
536;  In  re  Hooper,  76  Wash.  72, 
135  Pac.  813;  Tramel  v.  Stafford, 
75  W.  Va.  98,  83  S.  E.  299. 

In  Louisiana  the  removal  of  an 
executor  or  administrator  for 
cause  must  be  urged  in  a  direct 
proceeding  in  the  form  prescribed 
by  statute.— jSuccesslon  of  Bert- 
rand,  127  La.  857,  54  So.  127. 
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a  statute  conferring  a  power  of  removal  for  named  causes 
does  not  deprive  the  court  of  its  common  law  power  to 
revoke  letters  testamentary  or  of  administration  for 
causes  other  than  those  therein  specified.^^  However, 
where  proceedings  are  brought  under  the  statute,  they 
must  conform  strictly  to  the  requirements  prescribed  by 
the  statute.^"  The  doctrine  of  res  judicata  does  not  apply 
to  a  proceeding  for  the  removal  of  an  executor  or  admin- 
istrator from  office,  and,  although  denied,  the  application 
may  be  renewed  by  leave  of  court.^'^ 

§  1539.    Costs  and  Counsel  Fees  in  Resisting  Application  for 
Removal. 

Costs  and  counsel  fees  in  defending  himself  against  an 
application  to  remove  him  from  office  are  generally  al- 
lowed an  executor  or  administrator  who  successfully 
resists  such  application,  and  the  same  are  chargeable 
against  the  general  estate  and  not  against  the  distributive 
share  of  the  party  instituting  the  proceeding.  If  he  has 
been  guilty  of  wrong  doing  or  neglect,  and  is  removed 
from  office  for  such  reason,  he  is  not  entitled  to  costs  or 
counsel  fees  incurred  in  opposing  the  motion  to  remove 
him."* 

25  Morgan  v.   Dodge,   44   N.   H.  O'Brien,  145  N.  Y.  379,  40  N.  E.  18. 

255,   82   Am.    Dec.  213;    Taylor  v.  As    to    costs    generally   in    will 

Biddle,  71  N.  C.  1;  In  re  Brinson,  contests,  see  §§  1334-1338. 

73  N.  C.  278.  An  administrator  is  not  entitled 

20  In  re  Bagnola's  Estate  (Conte  to  an  allowance  for  counsel  fees 

V.   Di  Corpa)    (Iowa),  154   N.  W.  in  resisting  proper  charges  against 

461;     McFadyen    v.     Council,     81  him  which  are  sustained. — Ander- 

N.  C.  195;    In  re  Battle's  Estate,  son  v.  Anderson,  37  Ala.  683 ;  Jaco- 

158  N.  C.  388,  74  S.  B.  23.  way  v.  Hall,  67  Ark.  340,  55  S.  W. 

27  In  re  Mc(;|luskey,  116  Me^  212,  12. 

100  Atl.  977.  It  seems  to  me  clear,  upon  prln- 

28  Armstrong  v.   Boyd,   140  Ga.      ciple    and    authority,   that   a   rea- 
710,    79    S.    E.    780;    Matter    of      sonable   counsel    fee,   necessarily 
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§  1540.   Effect  of  Removal  from  Office. 

The  general  rule  is  that  even  though  the  appointment 
of  an  executor  or  administrator  is  voidable  and  his  letters 
are  thereafter  revoked,  all  his  acts  in  the  due  and  legal 
course  of  administration,  prior  to  the  revocation  of  his 
letters,  are  valid  and  binding  upon  the  estate.^® 


§1541.   The  Same  Subject: 
Trustee. 


Where  the  Executor  Is  Also  a 


Where  one  person  is  appointed  by  the  testator  in  his 
will  not  only  as  executor  but  also  as  trustee,  the  revoca- 


Incurred  in  the  removal  of  an  ad- 
ministrator, is  recoverable  as  part 
of  the  damages  resulting  from  his 
dereliction  and  sustained  by  occa- 
sion of  the  breach  of  the  condition 
that  he  would  well  and  truly  ad- 
minister the  estate,  or  the  breach 
of  &,ny  of  the  other  conditions, 
and  for  which  purpose  the  ordi- 
nary may  have  the  whole  penalty 
of  the  bond,  if  necessary. — Ordi- 
nary of  State  V.  Connolly,  75  N.  J. 
521,  138  Am.  St.  Rep.  577,  581,  72 
Atl.  363. 

In  Moses  v.  Moses,  50  Ga.  9,  33, 
It  is  said  that  where  an  Interested 
party  brings  a  charge  of  devasta- 
vit against  the  personal  represen- 
tative and  fails  to  sustain  the 
charge,  he  should  not  be  com- 
pelled personally  to  pay  the  coun- 
sel fees  of  the  representative,  as 
it  would  be  bad  policy  to  put  such 
an  obstacle  in  the  way  of  benefi- 
ciaries of  an  estate  who  are  seek- 
ing to  establish  their  rights. 

The  failure  of  an  administrator 


to  pay  his  attorney's  fees  is  not 
one  of  the  enumerated  grounds 
for  removal  from  office,  and  there- 
fore the  court  can  not  enforce  the 
attorney's  lien  by  revoking  the 
administrator's  letters. — ^In  re  Noc- 
ton's  Estate,  162  N.  Y.  Supp.  215. 

29  Amberson  v.  Candler,  17  N.  M. 
455,  130  Pac.  255,  258;  In  re 
Owen's  Estate  (Johnson  v.  Arm- 
strong), 32  Utah  469,  91  Pac.  2S3. 

As  to  validity  of  prior  acts,  see 
§§  1340,  1341. 

As  to  the  effect  of  the  revoca- 
tion of  letters  testamentary  or  of 
administration,  and  as  to  the  duty 
of  the  one  removed  from  office  to 
accountfor  his  administration,  see 
§  1339. 

As  to  those  entitled  to  letters 
of  administration  de  bonis  non 
upon  the  death,  resignation  or  re- 
moval of  an  executor  or  adminis- 
trator, see  §§  1248,  1249. 

As  to  the  powers  and  duties  of 
an  administrator  de  bonis  non,  see 
§§1251,  1252. 
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f 

tion  of  Ms  appointnaent  as  executor  will  not  necessarily 
revoke  his  appointment  as  trustee ;  but  where  by  the  will 
of  the  testator  powers  and  duties  are  conferred  on  the 
executor  which  do  not  pertain  to  the  powers  and  duties 
of  an  executor  but  pertain  to  those  of  a  trustee,  an  execu- 
tor by  virtue  of  his  appointment  as  executor  becomes  a 
trustee  by  -operation  of  law,  and  the  revocation  of  his 
appointment  as  executor  operates  as  a  revocation  of  his 
power  to  act  as  trustee,  and  the  powers  and  duties  con- 
ferred upon  him  as  an  incident  to  his  appointment  as 
executor  terminate  witk  the  revocation  of  his  letters 
te  stamentary  .** 

§1542.    Showing  Necessary  in  Order  to  Remove  Representar 
tive :    Discretion  of  Court. 

It  is  not  every  improper  act  of  omission  or  commission 
that  warrants  the  removal  of  the  personal  representative, 
and  an  order  removing  him  should  be  granted  only  when 
clear  cause  therefor  has  been  shown.^^  To  authorize  such 
an  order  it  should  be  shown  that  the  representative  has 
been  unfaithful  in  the  discharge  of  his  trust  and  that 
those  interested  have  been  damaged  or  are  about  to  be 

30  Colt  V.  Colt,  111  U.  S.  566,  28  72  N.  E.  385;   Groton  v.  Ruggles, 

L.  Ed.  520,  4  Sup.  Ct.  553;   M'Ar-  17  Me.  137;   Carson  v.   Carson,  6 

thur  V.   Scott,   113   V.   S.   340,   28  Allen    (88    Mass.)    397;    Mott    v. 

L.  Ed.  1015,  5  Sup.  Ct.  652;  Potter  Ackerman,  92  N.  Y.  539;  McAlpine 

r.  I.  -Ai  TT  a  ooc  QK  1  cA  v.  Potter,  126  N.  Y.  285,  27  N.  E. 
V.  Couch,  141  U.  S.  296,  35  L.  Ed,  ' 

„„,  ,,  o  ^.  ,nnc  T^  *  *  f  475;  In  re  Sturgls,  164  N.  Y.  485, 
721.  11  sup.  Ct.  1005;   Estate  of      ^^  ^_  ^    ^^^.    ^^^^  ^    ^^^^_  ^^ 

Delaney,   49   Cal.   76;    Tuckerman  ^.^    ^^^^  ^4  N.  W.  161,  25  N.  W. 

V.  Currier,  54  Colo.  25,  Ann.  Cas.  ^^ 

1914C,  599,  129  Pac.  210,  215;  Nan-  3^  pjefferle  v.  Herr,  75  N.  J.  Eq. 

gle  V.  Mullanny,  113  111.  App.  457;  219,  138  Am.  St.  Rep.  518,  71  Atl. 

Mather   y.    Mather,    103    111.    607;  689;    Tompkins    v.   PofC,    120   Va. 

Mullanny  v.  Nangle,   212  lU.  247,  162,  90  S.  E,  630. 
Ill  Com.  on  Wills — 34 
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damaged  by, reason  of  Ms  acts  or  neglect.^^  A  statute 
which  provides  that  if  property  in  the  hands  of  an  execu- 
tor or  administrator  is  unsafe  or  in  danger  of  being 
wasted,  he  may  be  required  to  give  an  additional  bond, 
is  a  declaration  of  legislative  policy  indicating  that  'it  is 
not  every  unwarranted  act  of  omission  or  commission 
that  requires  the  letters  of  the  personal  representative 
to  be  revoked,  but  that  he  may  be  compelled  to  give  secur- 
ity to  those  who  may  suffer  because  of  his  dereliction, 
and  that  removal  is  resorted  to  only  in  flagrant'  cases.^^ 
The  matter  of  revoking  or  refusing  to  revoke  letters 
testamentary  or  of  administration  is  largely  within  the 
discretion  of  the  court  which  granted  such  letters,  but, 
like  all  discretionary  powers,  it  has  its  limitations,  and 
an  appellate  court  will  reverse  an  order  of  the  probate 
court  where  there  has  been  an  abuse  of  discretion.^* 
Where  the  statute  provides  for  the  removal  of  the  per- 
sonal representative  for  failure  to  file  an  inventory 
within  the  prescribed  time,  there  is  discretion  reposed  in 
the  court  either  to  remove  or  to  refuse  to  remove  him; 
and  if  the  failure  to  file  the  inventory  as  prescribed  by 
statute  was  the  result  only  of  mere  inadvertence  and  for- 

32  In  re  Hooper's  Estate,  76  34  Estate  of  Healy,  137  Cal.  474, 
Wash.  72,  135  Pac.  813.                          70  Pac.  455;  Farns worth  v.  Hatch, 

The  fact  that  executors  refuse  47  tFtah  62,  151  Pac.  537. 
to  act  in  their  capacity  as  execu- 
tor's in  the  presence  of  a  person 
in  no  wise  related  to  the  office', 

and  whose  conduct  toward  them  ^'^  ^"^^  misconduct  is  subject  to 

is  unduly  offensive,  is  no  ground  ^    sound     legal     discretion,     and 

for   rejnoval.— In   re   Waterman's  where  the  misconduct  and  want  of 

Estate,  112  App.  Div.  (N.  Y.)  313,  integrity   has   been   judicially   es- 

98  N.  Y.  Supp.  583.  tablished,  it  is  an  abuse  of  disore- 

33  Pfefferle  v.  Herr,  75  N.  J.  Eq.  tion  for  the  court  to  refuse  to  re- 
219,  138  Am.  St  Rep.  518,  71  Atl.  move  him. — Farnsworth  v.  Hatch, 
689,  47  Utah  62,  151  Pac.  537. 


The  power  of  a  court  which  ap- 
points an  administrator,  to  remove 
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getfulness  and  not  of  intentional  neglect,  the  refusal  to 
revoke  the  letters  of  the  representative  is  not  an  abuse 
of  discretion.^^ 

Where  proceedings  are  instituted  to  remove  the  per- 
sonal representative  for  misappropriation  of  assets  of 
the  estate,  the  court  need  not  necessarily  determine  the 
truth  of  the  charge.  If  evidence  is  produced  tending  to 
show  that  the  charge  may  be  true  and  if  it  appears  to  the 
court  that  some  representative  should  be  appointed  to 
investigate  the  charges,  the  court  is  justified  in  revoking 
the  letters  of  the  first  appointee.^® 

§1543.   The  Same  Subject:   Generally  the  Rule  Applies  Alike 
to  Executors  and  Administrators. 

An  executor  is  the  confidential  agent  chosen  by  the  tes- 
tator to  execute  his  wishes  as  expressed  in  his  will.  The 
nominee  of  the  testator  has  confided  in  him  a  sacred  trust 
which,  if  fulfilled  without  partiality  or  preference,  will 
rarely  if  ever  cause  him  to  be  called  upon  to  defend  him- 
self against  a  charge  of  misconduct  or  personal  unfitness. 
The  appointment  of  an  executor  by  a  testator  is  the 
expression  of  a  desire  that  the  estate  is  to  be  adminis- 

35  Toledo,  St.  L.  &  K.  C.  R.  Co.  rate  accounts,   lost  or  destroyed 

V.  Reeves,  8  Ind.  App.  667,  35  N.  B.  account  books,  and  did  not  file  a 

199;  Bowers  v.  Cook,  124  Ind.  567,  full  Inventory  of  the  partnership 

93  Atl.  162;  In  re  Manser's  Estate,  property  as  It  existed  at  the  death 

60  Ore.  240,  118  Pac.  1024;   In  re  of  the  deceased  partner,  he  should 

Stambaugh's  Estate,  246  Pa.  555,  be  removed. — In  re  Marks  &  Wol- 

92  Atl.  715;  Clancy  v.  McElroy,  30  lenberg's  Estate,  66  Ore.  347,  133 

Wash.  567,  70  Pac.  1095.  Pac.  779. 

Where    an   administrator   of   a  Failure  to  return  Inventory  as  a 

partnership  estate  continued  the  ground   for  removal   from   office, 

business  for  more  than  six  years  see  §  1414. 

without  responsibility  to  any  one,  36  Bean  v.  Pettengill,  57  Ore;  22, 

tailed  to  keep  thorough  and  accu-  109  Pac.  865. 
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tered  by  the  nominee,  and  the  wishes  of  the  decedent 
should  not  be  lightly  considered.^'^  An  executor  should 
not  be  rfemoved  from  office  except  upon  clear  proof  of  his 
unfitness  for  the  duties  of  the  trust.  Except  as  the 
•wishes  of  the  testator  in  appointing  an  executor  are 
entitled  to  consideration  and  have  their  effect  upon  the 
court  when  an  application  is  made  for  the  removal  of  an 
executor  from  office,  an  administrator  is  entitled  to  equal 
consideration  and  should  not  be  removed  from  office 
unless  a  clear  case  is  presented.  Neither  an  executor  nor 
administrator  will  be  removed  unless  there  is  good  reason 
for  such  removal  and  unless  it  appears  that  his  retention 
of  the  office  will  be  prejudicial  to  the  interests  of  the 
estate.^* 

§  1544.   Effect  of  Failure  to  Give  a  Bond. 

The  failure  of  an  executor  to  give  a  bond  when  so 
ordered  by  the  court,  even  though  the  giving  of  a  bond 
may  .be  waived  by  the  provisions  of  the  will,  is  a  ground 
for  revoking  the  appointment.^^ 

§  1545.   Effect  of  Failure  to  Give  Notice  to  Creditors. 

Failure  to  give  notice  to  creditors,  when  the  same  is 
required  by  statute,  is  a  ground  for  removal  from  office  ;*" 
but  where  the  net  value  of  the  estate  is  within  the  figure 
where  the  court  is  authorized  to  set  aside  the  entire  estate 
to  the  widow  without  further  administration,  letters  of 

J 

37  See  §  1195.  39  Betts  v.  Cobb,  121  Ala.   154, 

38  Haines  v.  Carpenter,  1  Woods      25  So.  692. 

(U.   S.)    262,  Fed.  Cas.  No.  5905;  As  to  effect  of  failure  of  per- 

In  re  Chadboume's  Estate,  15  Cal.  sonal  representative  to  give  bond 

App.  363,  114  Pac.  1012,  1013.  when  so  ordered  by  the  court,  see 

Legal   duties   of  executors   and  §  1354. 

administrators  are  the  same,  see  4o  In  re  Barnes'  Estate,  36  Ore. 

§  1192.  279,  59  Pac.  464, 
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administration  issued  to  the  widow  will  not  be  revoked 
for  failure  to  give  such  notice.*^ 

§  1546.    Effect  of  Failure  to  File  Account. 

It  is  the  duty  of  an  executor  or  administrator  to  return 
and  file  an  account  of  his  administration,  and  failure  to 
do  so  is  generally  designated  by  statute  as  a  cause  for 
the  revofcation  of  his  letters.  It  is,  however,  not  a  cause 
which  compels  the  court  to  remove  the  representative,  but 
is  largely  a  matter  of  discretion.*^  The  mere  fact  of  fail- 
ure to  render  an  annual  account  does  not  justify  the  sum- 
mary removal  of  the  personal  representative  from  office ; 
to  warrant  such  action  the  representative  should  first  be 
cited  to  show  cause  why  he  should  not  render  his  account, 
and  if  ordered  to  do  so  by  court,  his  failure  to  comply 
with  the  order  is  cause  for  removal.**  It  is  a  matter, 
however,  to  be  judged  according  to  circumstances,  and  a 
flagrant  disregard  of  and  a  refusal  to  comply  with  the 
statutory  directions  as  to  accounting,  will  justify  the 
court  in  removing  the  representative  from  office.** 

§  1547.    Absence  from  the  Jurisdiction  as  a  Cause  for  Removal. 

The  statutes  usually  provide  that  only  those  who  are 
residents  of  the  jurisdiction  wherein  the  estate  is  to  be 
administered  are  qualified  to  be  appointed  administra- 
tors,  but  this   does   not  apply  generally  to   executors 

41  In    re    Atwood's    Estate,    127  See,  also,  PoweU  v.  Jackson,  60 
Cal.  427,  59  Pac.  770.                              Ind.  597,  111  N.  E.  208. 

See  §  1418.  Where  an  administrator  falls  to 

42  Cosby  V.  Weaver,  107  Ga.  761,  make   a   return   which,   he   is    re- 
33  S.  E.  656.  quired   to   make,   he   may   he   re- 

43  Succession   of  Bertrand,   127  moved  at  the  instance  of  a  cred- 
La.  857,  54  So.  127.  itor.— Ziperer  v.  La  Roche,  145  Ga. 

44  In  re  S.  Marks  &  Co.'s  EsUte,  829,  90  S.  E.  40. 
66  Ore.  340,  133  Pac.  777. 
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appointed  by  tlie  testator  in  Ms  will.  Thus  mere  non- 
residence  may  not  be  a  ground  for  removing  a  personal 
representative  from  office;*^  but  an  executor  who  is  a 
non-resident  and  who  fails  to  come  within  the  jurisdic- 
tion of  the  court  and  personally  conduct  the  business  of 
the  estate  at  such  times  and  as  frequently  as  the  interests 
of  the  estate  demand,  may  be  removed  from  office.**  An 
absence  of  the  executor  from  the  state  for  more  than  one 
year  has  been  held  to  be  a  mandatory  reason  for 
removal.*'^ 

§  1548.   Where  Appointment  Is  Secured  Through  Misrepresen- 
tation or  Suppression  of  Pacts. 

Where  one  secures  his  appointment  as  administrator 
by  means  of  false  pretenses  or  by  the  suppression  of  evi- 
dence of  material  facts,  it  is  cause  for  his  removal  from 
office  ;*^  and  the  rule  is  the  same  where  letters  are  secured 
because  of  the  false  suggestion  of  a  material  fact.*®  The 
statute  in  New  York  gives  the  surrogate  the  power  to 
revoke  letters  of  administration  for  misconduct,  dishon- 
esty and  misrepresentation  in  procuring  the  appointment, 
the  misrepresentation  being  that  the  deceased  left  no 
surviving  next  of  kin.^" 

45  In  re  Bagnola's  Estate  (Conte  In  re  Kelley's  Estate,  122  Cal.  379, 
V.  Di  Corpa)    (Iowa),  154  N.  W.      55  Pac.  136. 

461.  47  Succession  of  Gerard,  116  La. 

As    to    aliens    or    nonresidents  912,  41  So.  206. 

being   entitled   to   administer   es-  48  Estate  of  Kempton  v.  Funk, 

tates,  see  §  1200.  158  III.  App.  100. 

46  In  re  Kelley's  Estate,  122  Cal.  49  In  re  Graver's  Estate,  177 
379,  55  Pac.  136;  In  re  Dietrich's  App.  Div.  (N.  Y.)  272,  164  N.  Y. 
Estate,  39  Wash.  520,  81  Pac.  1061.  Supp.  209. 

"The  court,  exercising  a  sound  50  In    re    Grover's    Estate,    177 

discretion,  must  be  the  judge  as  App.  Div.   (N.  Y.)   272,  164  N.  Y. 

to   what  will   constitute   the   per-  Supp.  209;   N.  Y.  Code  Civ.  Pro., 

manent  absence  from  the  state."^  §  2569. 
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§  1549.   Where  Personal  Interests  of  Representative  Are  Ad- 
verse to  the  Interests  of  the  Estate. 

Although  the  personal  interests  of  an  executor  or 
administrator  may  to  an  extent  be  adverse  to  the  interests 
of  the  estate,  yet  it  is  not  every  such  adverse  interest 
which  disqualifies  him  from  acting.^^  Thus  an  executor 
or  administrator  has  been  held  not  to  be  disqualified 
merely  becaus^  he  claims  property  which  is  also  claimed 
by  the  estate,  and  where  he  asserts  his  right  openly  and 
in  a  proper  legal  manner.^^  But  the  general  rule  is  that 
if  the  personal  interests  of  an  executor  or  administrator 
are  in  conflict  with  the  duties  of  his  office  and  are  so 
adverse  to  the  interests  of  the  estate  and  of  those  entitled 
to  its  benefits  that  such  conflicting  interests  can  not  be 
fairly  represented  by  the  same  person,  he  should  be 
removed  from  his  position  of  trust.^^ 

Although  one  may  not  be  disqualified  to  act  as  admin- 
istrator merely  because  he  asserts  title  to  property  rl- 
verse  to  the  estate,  yet  where  the  estate  is  insolvent  .ind 
by  reason  of  his  adverse  claim  the  administrator  c;ir,  not 

61  As  to  interests  adverse  to  the      Rep.   (N.  Y.)  78;   165  N.  Y.  Supp. 

estate    as    a    disqualification,    see      78. 

§  1211.  53  In  re  McCluskey,  116  Me.  212, 

100  Atl.  977;   Putney  v.  Fletcher, 

148  Mass.  247,  19  N.  E.  370;  In  re 

Dolenty's  Estate    (Mannix  v.   Do- 

lenty),  53  Mont.  33,  161  Pac.  524; 
52  Pry  V.  Fry,  155  Iowa  254,  135      j^  ^^  ^^^^^,  ^^^^^^^^  ^^   ^^^    2^q_ 

N.  W.  1095;  Farnsworth  v.  Hatch,  29   Pac.   443;    In  re  Manser's   Es- 

47  Utah  62,  151  Pac.  537.  ta.te    (Manser  v.  Baker),   60   Ore. 

An   executor   is   not   removable  240,  118  Pac.  1024;  In  re  S.  Marks 

because  he  claims  an  interest  in  &   Co.'s  Estate,   66   Ore.   340,   133 

property    once    belonging    to    the  Pac.  777;  In  re  Wallace,  74  N.  Y. 

decedent,  under  conveyance  made  Supp.    33;    Kellberg's    Appeal,    86 

in  the  decedent's  lifetime. — In  re  Pa.  St.  129;   In  re  Sharpless'  Es- 

Drummond's     Estate,     100     Misc.  tate,    209    Pa.    69,    57    Atl.    1128. 


As  to  creditors  and  debtors  of 
the  decedent  acting  as  executor 
or  administrator,  see  §§  1212,  1213. 
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do  justice  to  the  creditors,  the  proper  procedure  is  to 
remove  him  from  office  and  appoint  another  in  his  stead.^* 
And  if  an  executor  or  administrator  procures  for  himself 
a  conveyance  of  property  to  which  the  estate  is  entitled, 
he  thereby  commits  a  fraud  upon  the  estate  which  justi- 
fies his  removal  from  office.^^ 

Where  one,  upon  his  being  appointed  administrator, 
advised  those  interested  in  the  estate  that  he  did  not  have 
any  claim  against  the  estate  and  would  not  assert  one, 
equity  and  good  conscience  require  that  if  he  thereafter 
files  a  claim  against  the  estate  he  should  give  interested 
parties  notice  of  this  fact  and  thus  afford  them  an  oppor- 
tunity to^  contest  it,  because  the  relations  between  the 
administrator  and  those  interested  in  the  estate  are  of  a 
fiduciary  character/* 

§  1550.   Insolvency  of  Representative  as  a  Ground  for  Removal. 

The  insolvency  of  the  personal  representative  has  been 
declared  to  be  a  ground  for  his  removal,®^  and  the  fact 
that  the  estate  is  insolvent  is  no  defense.^* 

54  In  re  Dolenty's  Estate  (Man-  of  the  estate. — In  re  Kirchner,  89 

nix  V.  Dolenty),  53  Mont.  33,  161  Misc.  Rep.  (N.  Y.)  717,  153  N.  Y. 

Pac.  524.  Supp.  1091. 

See,  also,  Deeble  v.  Alerton,  58  ^*  Taylor  v.  Marshall,  .56   Colo. 

Colo.  166,  143  Pac.  1096.                   "  214,  138  Pac.  25. 

SBMesmer  v.   Jenkins,    61   Cal.  6^  Gill  v.  Riley  (Ky.),  90  S.  W. 

151,  153,  154;   Estate  of  Rathgeb,  '^'    ^"^   ^^   Truesdell's   Estate.    40 

125   Cal.   302,   307,   57   Pac.   1010;  ^'^''-  ^«P-   (N.  Y.)   336,  81  N.  Y. 

Lett  V.  Emmett,  37  N.  X.  Eq.  535;  ^"P^"  ^^^^-  ^'^'-^  ™ckcy,  34  Misc. 

Kellberg's  Appeal,  86  Pa.  St.  129.      ^^\^'\  «^^•  "^-  ^-^PP"  «"*=   ^^ 
^    ,,  ^      ,    .   .  .  re  Sharpless'  Estate,  209  Pa.  69, 

Letters  of  aaministration  may      r„  ,.,    ...,„„ 

be  revoked  where  the  administra-  ^^  ^^  insolvency  or  poverty  as  a 
tor,  prior  to  the  death  of  the  dece-  disqualiflcaOon  to  be  granted  let- 
dent  and  at  a  time  when  her  ters  of  administration,  see  §  1210. 
competency  was  doubtful,  obtained  ,  58  Grissinger's  Appeal.  4  Walk, 
from  her  a  gift  of  all  the  property  (Pa.)  374. 
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§  1551.   Waste  or  Mismanagement  a  Cause  for  Removal. 

Waste  or  mismanagement  is  a  common  cause  for  the 
removal  of  a  personal  representative  from  office. ^^  But 
failure  or  refusal  to  pay  a  debt  alleged  to  be  due  a  cred- 
itor does  not  constitute  such  mismanagement  of  thQ  estate 
as  to  be  ground  for  the  revocation  of  letters.*"  The  words 
"waste  or  improper  application"  in  a  statute  setting 
forth  the  causes  for  removal  mean  a  squandering  or  mis- 
application of  the  funds  of  the  estate  whereby  the  estate 
is  lost  or  diminished  in  value.® ^ 

It  is  mismanagement  and  cause  for  removal  from  office 
for  an  executor  or  administrator  to  invest  funds  of  the 
estate  in  securities  not  authorized  by  the  statute;*^  and 
the  rule  is  the  same  where  the  representative  uses  assets 
of  the  estate  in  paying  additional  margins  on  stock  where 
the  account  is  speculative,  even  though  the  decedent  had 
opened  the  account  in  his  lifetime.** 

An  executor  or  administrator  must  comply  with  all 
proper  orders  of  the  court,  but  where  an  order  directing 
him  to  sell  certain  real  estate  is  void,  the  court  can  not 
remove  him  for  refusing  to  comply  with  such  order.** 

B9  Miller  v.  Hlder,  9  Colo.  App.  redeemed    the    property    and 

50,  47  Pac.  406;  Haynes  v.  Carpen-  charged   himself  with  the  penal- 

ter,    86    Mo.   App.    30;    Luclch   v.  ties,  a  petition  to  remove  him  is 

Medin,  3  Nev.  93,  93  Am.  Dec.  376;  properly  denied.— Pfefferle  v.  Herr, 

In   re    Heyen's    Estate,    40    Misc.  75  N.  J.  Eq.  219,  138  Am.  St.  Rep. 

Rep.   (N.  Y.)   511,  82  N.  Y.  Supp.  518,  71  Atl.  689. 

791.  62  In  re  Avery's  Estate,  45  Misc. 

60  Zipperer  v.  La  Roche,  145  Ga.  Rep.   (N.  Y.)   529,  92  N.  Y.   Supp. 
829,  90-  S.  E.  40.  974. 

61  In  re  Doscher,  165  App.  Div.  63  In  re  Drummond's  Estate,  100 
(N.  Y.)- 193,  151  N.  Y.  Supp.  76.  Misc.  Rep.   (N.  Y.)   78,  165  N.  Y. 

Where  an  administrator  allowed      Supp.  78. 
taxes  on  the  property  of  the  estate  04  Snook    v.    Zentmyer,   90   Md. 

to  go  delinquent,  but  subsequently      703,  45  Atl.  1006. 
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§  1552.   Refusing  to  Take  Proper  Steps  for  the  Benefit  of  the 
Estate. 

The  personal  representative  must  administer  tlie  estate 
for  the  benefit  of  those  entitled  thereto  and  this  requires 
him  to  take  proper  steps  to  save  the  estate  from  loss. 
Where  no  personal  property  is  comprised  among  the 
assets  of  the  estate,  and  there  are  debts  owing  by  the 
estate,  one  of  which  is  secured  by  a  mortgage  upon  real 
property  of  the  estate  and  which  is  about  to  be  foreclosed, 
if  the  personal  representative  removes  from  the  county 
and  refuses  to  ask  for  an  order  of  sale  of  the  real  estate, 
the  value  of  which  greatly  exceeds  the  amount  of  the 
mortgage,  the  court  is  justified  in  removing  him  from 
office.^^  If  the  representative  refuses  to  institute  proceed- 
ings to  have  a  conveyance  set  aside  which  appears  to  have 
been  fraudulently  executed,  he  may  be  removed  and  an- 
other appointed  in  his  place.®^  It  may  be  stated  as  a 
general  rule  that  if  the  personal  representative  neglects 
to  perform  the  duties  of  his  trust,  it  is  cause  for  the  revo- 
cation of  his  letters.®'^ 

§  1553.   That  Estate  May  Be  Benefited  no  Excuse  for  Failure  to 
Perform  Duties. 

Dilatoriness  on  the  part  of  the  personal  representative 
with  regard  to  the  administration  and  settlement  of  the 
estate  is  a  ground  for  removal.**  An  executor  or  adminis- 
trator must  perform  the  duties  of  his  trust  as  imposed  by 

65  Frothingham  v.  Petty,  197  67  Estate  of  Banquier,  88  Cal. 
111.  418,  64  N.  E.  270.  302,   26  Pac.   178,  532;    Estate  of 

66  In  re  McCluskey,  116  Me.  212,  Simon,  155  Pa.  St  215,  26  Atl. 
100  Atl.  977;   Putney  v.  Fletcher,  424. 

148  Mass.  247,  19  N.  E.  370;  Dun-  esWlllson  v.  District  Court,  166 

bar  V.   Kelly,   189   Mass.    390,   75      Iowa  352,  147  N.  W.  766. 
N.  E.  740. 
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law,  and  can  not  excuse  his  neglect  to  do  those  things 
which  the  law  requires  on  the  ground  that  the  delay  or 
omission  was  for  the  benefit  of  the  estate.  Even  if  the 
estate  is  actually  benefited,  such  result  is  considered  as 
accidental  since  the  result  might  have  been  a  loss,  and  if 
the  excuse  is  good  in  the  one  instance  it  would  be  good  in 
the  other.  Such  a  theory  is  contrary  to  the  statute  and 
does  not  receive  the  sanction  of  the  courts.^® 

es  In   re   Holladay's   Estate,   18  Ore.  168,  22  Pac.  750. 
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test, and  the  representative  is  entitled  to  credit  from  the. 
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estate  for  money  so  expended.^  The  rule  as  to  costs  and 
counsel  fees  in  -will  contests,  both  in  England  and  in  the 
United  States,  as  well  as  the  principles  governing  the 
same,  have  been  heretofore  treated.*  Likewise  has  been 
covered  the  question  of  costs  and  counsel  fees  of  the  per- 
sonal representative  in  resisting  an  application  for  his 
removal  from  office.* 

In  considering  the  subject  of  costs  and  counsel  fees  in 
connection  with  matters  of  administration,  several  dis- 
tinctions must  be  borne  in  mind.  Costs  and  counsel  fees 
for  matters  taking  place  directly  in  the  probate  court  and 
made  necessary  in  the  regular  course  of  administration, 
are  natural  expenses  of  administration.  But  the  personal 
representative  is  often  engaged  in  litigation  in  other 
forums  regarding  matters  connected  with  the  estate,  such 
as  defending  the  estate  against  unjust  claims  or  prose- 
cuting actions  to  collect  the  assets.  Such  proceedings  are 
usually  in  the  form  of  actions  at  law.  Suits  to  construe 
the  will,  however,  are  proceedings  in  equity,  and  the  rules 
of  law  and  of  equity  are  not  the  same  with  respect  to 
costs.  And,  further,  unless  the  statute  otherwise  pro- 
vides, costs  do  not  include  counsel  fees,*  and  taxable  costs 
do  not  include  all  the  actual  expenses  which  the  personal 
representative  may  incur,  even  in  addition  to  counsel 
fees,  in  prosecuting  or  defending  litigation,'' 

1  See  §  1334.  4  In  re  Paschal,  10  Wall.  (U.  S.) 

2  English  rule  and  Illustrations,  483,  493,  19  L.  Ed.  992;  Trustees 
see  §§  1335,  1336.  v.  Greenough,  105  U.  S.  527,  533,. 

Points    to    be     considered     In  26   L.   Ed.   1157;    Estate  of  Olm- 

American  decisions,  see  §  1337.  stead,  120  Cal.  447,  52  Pac.  804. 

As  to  conflicting  American  decl-         6  Brilliant  v.  Wayne  Circuit 

sions,  see  §  1338.  Judge,   110   Mich.    68,    67   N.   W. 

3  See  §1553.  1101. 
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§1555.   Statutory  Begulations  as  to  Costs:  Exceptions  to  the 
General  Rule. 

That  a  litigant  should  receive  costs  is  not  an  inherent 
right.  In  England,  under  the  statute  of  23  Hen.  VIII, 
ch.  15,  §  1,  the  personal  representative,  in  an  action 
brought  against  him,  might  recover  costs  if  the  decision 
was  in  his  favor,  otherwise  not.  This  was  confined  to 
cases  where  the  plaintiff  was  suing  for  a  wrong  done  him 
or  on  a  contract  made  with  him.  By  the  statute  of  3  &  4 
Wm.  IV,  ch.  42,  §  31,  the  personal  representative  of  an 
estate  was  placed  upon  the  same  footing  as  other  litigants, 
except  that  if  the  action  concerned  rights  or  obligations 
of  the  decedent,  the  court  in  which  the  action  was  pending 
was  not  bound  by  the  rule.® 

Costs  alone,  however,  are  not  sufficient  to  indemnify  a 
successful  litigant,  since  counsel  fees  are  not  included. 
The  English  court  of  chancery,  by  virtue  of  the  statute 
o"f  17  Eichard  II,  ch.  6,  was  authorized  to  allow  damages 
according  to  its  discretion  to  the  litigant  who  had  been 
unduly  troubled,  thus  allowing  an  award  of  damages  in 
the  nature  of  costs  between  attorney  and  client. ''^  These 
statutory  regulations,  if  ever  a  part  of  the  common  law, 
are  superseded  in  most  jurisdictions  in  the  United  States 
by  the  various  statutes  regarding  "the  taxation  of  costs, 
and  the  statutes  govern  in  all  cases  to  which  they  are 
applicable.* 

The  general  rule  is  that  costs  are  allowed  only  to  a 
successful  litigant,  but  there  are  exceptions  to  the  rule, 
as  where  an  executor  defends  the  will  of  the  decedent 

6  See  Lynch  v.  Webster,  17  R.  I.  a  Downing  v.  Marshall,  37  N.  Y. 
513,  14  L.  R.  A.  696,  23  Atl.  27.  380,  387;  In  re  Donges'  Estate,  103 

7  See   present   English   rule,  Wis.  497,  74  Am.  St.  Rep.  885,  79 
§§  1335,  1336.  N.  W.  786. 
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against  a  contest,  where  an  executor,  a  legatee  or  a 
devisee  applies  to  a  court  of  equity  for  a  proper  construc- 
tion of  the  will,  or  where  various  parties  are  claiming  an 
interest  in  or  lien  upon  property  in  the  custody  and  under 
the  control  of  the  court,  in  which  cases  costs  may  be 
apportioned  or  the  unsuccessful  party  may  be  allowed 
his  costs  out  of  the  estate.  Such  action  is  justified  upon 
the  ground  that  the  executor  should  defend  the  will  of 
the  decedent  against  a  contest,  and  that  the  proper  con- 
struction of  the  will  or  the  determination  of  the  rights 
of  contesting  parties  to  property  under  the  control  of  the 
court  is  of  benefit  to  all  concerned.®  Where  the  probate 
court  has  discretion  as  to  the  manner  in  which  costs  shall 
be  awarded  or  apportioned,  the  award  will  not  be  dis- 
turbed on  appeal  unless  there  has  been  an  abuse  of 
discretion.^" 

§  1556.    Costs  Where  Personal  Representative  Is  a  Party. 

Eegarding  the  payment  of  costs  a  distinction  is  drawn, 
governed  by  the  time  when  the  cause  of  action  arises: 
thus,  if  the  personal  representative  bring  suit  on  a  cause 
of  action  which  arose  wholly  or  in  part  prior  to  the  death 
of  the  decedent,  he  is  not  required  to  pay  costs ;  but  the 
rule  is  otherwise  where  he  unsuccessfully  brings  an  action 
on  a  cause  arising  wholly  after  the  death  of  the  decedent. 
In  the  latter  instance,  even  though  the  action  is  concern- 

9  Wallace  v.  Sheldon,  56  Neb.  396,  51  N.  B.  61;  Peabody  v.  .Mat- 
55,  76  N.  W.  418.  tocks,    88    Me.    164,    33   Atl.    900; 

10  Stuart  V.  Bulware,  133  V.  S.  Mathis  v.  Pitman,  32  Neb.  191,  49 
78,  33  L.  Ed.  568,  10  Sup.  Ct.  242;  N.  W.  182;  HascoU  v.  King,  54 
Reynolds  v.  Canal  &  Banking  Co.,  App.  Div.  (N.  Y.)  441,  66  N.  Y. 
30  Ark.  520;  Matter  of  McKinney,  Supp.  1112;  Garlock  v.  Vandevort, 
112  Cal.  447,  44  Pac.  743;  Water-  128  N.  Y.  374,  28  N.  E.  599;  Matter 
man  v.  Alden,  144  111.  90,  32  N.  E.  of  O'Brien,  145  N.  Y.  379,  40 
972;  Lombard  v,  Witbeck,  173  111.  N.  E.  18. 
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ing  property  of  the  estate,  it  is  a  cause  of  action  in  favor 
of  the  representative  individually.^^ 

If  an  executor  or  administrator  is  not  relieved  by  stat- 
ute from  personal  liability  for  costs  in  an  action  "which 
he  unsuccessfully  attenlpts  to  prosecute,  judgment  for 
costs  runs  against  him  personally;  yet  if  the  suit  -was 
instituted  in  good  faith,  he  may  be  credited  for  such 
expense  upon  the  settlement  of  his  account.^^  But  in  some' 
jurisdictions  it  is  said  that  it  is  the  duty  of  the  executor 
or  administrator  to  coUect  the  assets  and  to  take  all 
necessary  legal  proceedings,  and  that  there  is  no  author- 
ity for  charging  him  personally  with  costs,  even  though 
he  is  unsuccessful  in  the  action,  if  he  has  proceeded  in 
good  faith  and  "with  apparent  cause.^*  Under  such  rule, 
costs  incurred  by  the  personal  representative  in  prosecut- 
ing claims  in  favor  of  the  estate  or  in  defending  claims 
against  the  estate  are  proper  expenses  of  administration. 
If  costs  are  awarded  to  those  engaged  in  litigation  against 
the  estate,  they  become  merely  claims  against  the  estate 
and  stand  upon  the  same  footing  as  other  claims,  payable 
only  when  the  assets  of  the  estate  are  sufficient  to  satisfy 
the  same.^* 

11  Hunter  v.  Bilyeu,  39  111.  367;  Rep.  489,  37  N.  "W.  773;  Callender 
Keniston  v.  Little,  30  N.  H.  318,  v.  Keystone  Mut.  Life  Ins.  Co., 
64    Am.    Dec.    297;    Ketctum    v.      23  Pa.  St.  471. 

Ketchum,  4  C!ow.  (N.  Y.)  87;  Mul-  14  Taylor  v.  "Wright,  93  Ind.  121. 

len  V.  Guinn,  88  Hun  (N.  T.)  128,  "Finally  the  appellant  contends 

34  .N.  Y.  Supp.  625;   Buckland  v.  that  the  judgment,  being  against 

Gallup,   105   N.   Y.   453,   11  N.  B.  the    executrix    upon    a    demand 

843.  against  the  estate  of  her  testator, 

12  Hardy  v.  Call,  16  Mass.  530;  should  have  been  made  payable  in 
Lynch  v.  Webster,  17  R.  I.  513,  due  course  of  administration. 
14  L.  R.  A.  696,  23  Atl.  27.  This  contention  seems  to  be  well 

13  In  re  Heath's  Estate,  58  Iowa  founded  and  the  judgment  will  be 
36,  11  N.  "W.  723;  Meeker  v.  modified  accordingly.  The  judg- 
Meeker,  74  Iowa  352,  7  Am.  St.  ment    is    modified    by    adding 
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§  1557.   Right  of  Personal  Representative  to  Employ  His  Own 
Counsel. 

It  is  not  only  proper  but  it  is  in  fact  the  duty  of  every 
executor  or  administrator  to  employ  an  attorney  to  guide 
and  direct  Mm  in  legal  matters  pertaining  to  the  admin- 
istration of  the  estate,  and  to  represent  him  in  court  not 
only  as  to  the  routine  matters  of  administration,  but  to 
institute  necessary  proceedings  to  collect  the  assets  of  the 
estate  and  to  defend  the  estate  against  false  claims. 
Reasonable  fees  for  such  services  of  the  attorney  will 
be  allowed  the  representative  upon  the  settlement  of  his 
account.^^  The  choice  of  an  attorney  lies  with  the  per- 
sonal representative.  The  selection  by  the  testator  in  his 
will  of  the  one  who  shall  act  as  the  attonaey  for  the 
executor  is  advisory  only,  and  the  executor  may  accept 
him  or  not,  as  he  may  desire.^*  The  reason  of  the  rule 
is  that  the  executor  is  liable  in  certain  instances  for  the 
wrongs  of  the  attorney,  as  where  the  executor  entrusts 

thereto,  after  the  words,  'as  exec-  Noble  v.  Jackson,  124  Ala.  311,  26 
utrix  of  the  last  will  and  testa-  So.  955;  In  re  Moore,  72  Cal.  335, 
ment  of  George  E.  Dierssen,'  the  336,  13  Pac.  880;  Eppinger  v.  Ca- 
words, 'the  same  to  be  paid  in  due  °epa,  20  Fla.  262,  264;  Sims  v. 
course  of  administration  of  the  es-      Birdsong's  Admr.,  21  Ky.  L.  Rep. 

75,  50  S.  W.  993;   Loeser  v.  Zim- 

mer,    117   Mich.   207;    Scudder   v. 

Ames,  142  Mo.  187,  43  S.  W.  659; 

Hurlbut  V.   Button,   44   N.   J.  Eq. 

303,   15   Atl.   417;    Young  v.   Ken- 

The    judgment    against    Aubry      nedy,  95  N.  C.  265;  In  re  Schmidt's 

Addington  as  administrator  of  the      Estate,    185    Pa.    St.    579,    40    Atl. 

estate    of    Z.    T.    Addington,    de-      93.    Baker  v.   Baker,   87  Va.   180, 

ceased,  binds  him  only  as  admin-      12  S.  E.  346. 

istrator,  and  not  as  an  individual.  j,,  jq    jg    Rehard's    Estate,    163 

—Collier  v.  Gannon,  40  Okla.  275,  lo^^  310,  143  N.  W.  1106;  In  re 
137  Pac.  1179,  1181.  Pickett's  Will,  49  Ore.  127,  89  Pac. 

15  Munden  v.  Bailey,  70  Ala.  63;       377. 
Ill  Com.  on  Wills — 35 


tate  of  said  decedent';  and,  as  so 
modified,  the  judgment  is  af- 
firmed."— Nathan  v.  Dierssen,  164 
Cal.  607,  130  Pac.  12,  14,  15. 
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the  attorney  with  funds  of  the  estate  which  the  latter 
misappropriates." 

Where  there  are  two  or  more  executors,  and  attorneys 
have  been  employed  by  each,  the  probate  court  has  no 
authority  to  apportion  the  money  between  the  various 
attorneys;  but  it  does  have  the  power  to  allow  to  each 
executor  a  designated  sum  as  attorney  fees.^^  Where 
there  are  several  executors,  the  act  of  the  majority  can 
not  deprive  one  of  them  of  the  assistance  or  advice  of 
counsel.  Where  there  are  three  executors  it  may  be  true 
that'  the  estate  is  put  to  additional  expense  by  reason 
of  the  number  of  attorneys  employed,  but  that  was  a 
matter  for  the  consideratiQn  of  the  testator  at  the  time 
of  making  his  will.  If  the  testator  commits  the  admin- 
istration of  his  estate  to  three  executors  in  whose  judg- 
ment and  integrity  he  has  confidence,  it  certainly  was 
not  his  intention  that  one  of  them  should  be  ignored  and 
not  be  allowed  expenses  for  the  services  of  counsel  which 
are  claimed  by  the  others.*' 

§  1558.   Representative  Is  Personally  Liable  to  Attorney  for 
His  Services. 

In  the  absence  of  a  statute  fixing  the  fees  of  the  attor- 
ney for  the  personal  representative  and  directing  that 
they  be  paid  out  of  the  estate,  the  rule  is  that  the  repre- 
sentative employing  the  attorney  is  personally  liable  to 
him  for  his  services,  it  being  the  debt  of  the  representa- 
tive and  not  of  the  estate.  Reasonable  and  necessary 
counsel  fees  are  proper  expenses  of  administration  and 

17  Estate  of  Ogier,  101  Cal.  381,  Compare:  Estate  of  Dudley,  123 
385,  40  Am.  St.   Rep.  61,  35  Pac.      Cal.  256,  55  Pac.  897. 

900.  19  Estate  of  Scott,   1  Cal.  App 

18  Estate  of  Scott,  1  Cal.  App.      740,  746,  83  Pac.  85. 
740,  746,  83  Pac.  85. 
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tlie  representative  is  entitled  to  credit  or  an  allowance, 
upon  the  settlement  of  his  final  account,  for  such  fees, 
but  this  does  not  alter  the  rule  that  the  representative 
is  personally  liable  and  that  the  attorney  must  look 
solely  to  the  representative  for  compensation.^"  Where 
one  of  several  coexecutors  employs  an  attorney  with  the 
knowledge  and  consent  of  the  others,  they  are  all  per- 
sonally liable  f^  and  where  they  jointly  employ  an  attor- 
ney, they  are  jointly  liable  for  his  services.^^ 

The  fees  of  an  attorney  for  services  rendered  the  per- 
sonal representative  constitute  an  expense  of  adminis- 
tration which  the  representative  must  pay  the  same  as 


20  Pike  V.  Thomas,  65  Ark.  437, 
47  S.  W.  110;  Tucker  v.  Grace,  61 
Ark.  410,  33  S.  W.  530;  E^state  of 
Ogier,  101  Cal.  381,  40  Am.  St. 
Rep.  61,  35  Pac.  900;  McKee  v. 
Sober,  138  Cal.  367,  71  Pac.  438, 
649;  Estate  of  Kruger,  143  Cal. 
141,  76  Pac.  891;  Brown  v.  Quin- 
ton,  80  Kan.  44,  102  Pac.  242; 
Baker  v.  Moor,  63  Me.  443,  18  Ann. 
Cas.  290,  25  L.  R.  A.  (N.  S.)  71; 
Clopton  V.  Grholson,  53  Miss.  466; 
State  V.  Second  Jud.  Dlst.  Court, 
25  Mont.  33,  63  Pac.  717;  Wait  v. 
Holt,  58  N.  H.  467;  Austin  v.  Mun- 
roe,-47  N.  Y.  360;  Parker  v.  Day, 
155  N.  T.  383,  49  N.  B.  1046; 
Kessler  v.  Hall,  64  N.  C.  60;  Bes- 
anson  v.  Wegner,  16  N.  D.  240, 
112  N.  W.  965;  Thomas  v.  Moore, 
52  Ohio  St.  201,  39  N.  E.  803; 
Waits  V.  Willis,  42  Ore.  288,  70 
Pac.  1034. 

In  California,  by  amendment  to 
the  statute.  Code  Civ.  Pro.,  §§  1616. 
1619,  attorneys  for  personal  rep- 


resentatives shall  be  allowed  out 
of  the  estate  as  fees  for  conduct- 
ing the  ordinary  probate  proceed- 
ings, the  same  compensation  as 
is  allowed  by  statute  to  the  per- 
sonal representative.  Further  al- 
lowances may  be  made  to  either 
for  extraordinary  services. 

Where  an  administrator  enters 
into  a  contract  employing  an  at- 
torney without  the  consent  of  the 
probate  court,  the  contract  binds, 
him  but  not  the  estate. — Carpen- 
ter V.  Hazel,  128  Ark.  416,  194 
S.  W.  225. 

Contracts  for  attorney's  fees  be- , 
tween  an  administrator  and  an  at- 
torney are  made  at  the  adminis- 
trator's risk  that  they  be  approved 
and  the  amounts  paid  be  allowed 
by  the  probate  court — State  v. 
District  Court,  53  Mont  210,  162 
Pac.  1053. 

21  Long  V.  Rodman,  58  Ind.  58. 

22  Mygatt  V.  ^Wilcox,  45  N.  Y. 
306,  6  Am.  Rep.  90. 
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other  expenses.  It  is  a  charge  incurred  by  the  repre- 
sentative for  which  he  may  be  credited  in  his  account, 
or  an  allowance  may  be  made  him  by  the  court  for  the 
purpose  of  paying  the  fees  of  his  attorney.  The  court 
fixes  the  amount  of  the  allowance  or  gives  credit  accord- 
ing to  the  value  of  the  legal  services,  where  the  amount 
of  such  compensation  is  not  prescribed  by  statute.  In  the 
absence  of  a  statute  to  the  contrary,  the  rule  is  that  the 
representative  is  liable  to  the  attorney  for  services  ren- 
dered, and  that  it  is  not  proper  for  the  probate  court 
to  direct  payment  directly  out  of  the  estate  to  the  attor- 
ney. If  an  allowance  is  made  for  attorney  fees,  it  is 
made  to  the  representative.**  Where,  however,  the  per- 
sonal representative  is  insolvent  so  that  the  attorney 
can  not  enforce  his  claim  for  fees  against  him,  equity 
will  grant  him  relief  against  the  estate  for  the  benefit 
of  services  he  has  rendered  it,**  but  such  relief  will  be 
granted  only  where  the  representative  is  not  indebted 
to  the  estate.*^ 

23  Matter  of  Levinson,  108  Cal.  In  an  action  in  equity  to  compel 

450,   41    Pac   483,    42    Pac.   479;  an  accounting  against  the  execu- 

Fitzsimmons   v.    Safe   Deposit    &  tor  of  a  deceased  personal  repre- 

Trust    Co..    189    Pa.    St    514,    42  ,,^^^0^3  „j  ^^  ^^^^       ^^^  ^^^^^ 

Atl   41 

■      ■  _,  „,  .  ,     ,„_      ™^y'    where   It   has    jurisdiction 

24  Pike  T.  Thomas,  65  Ark.  437,      ^  ^^  , 

.„„„.,„_,     ,  _.    ,  iJoth  in  matters 'of  equity  and  of 

47  S.  W.  110;  Clopton  v.  Gholson, 

53  Miss   467  probate,    determine    the    amount 

If  an  administrator  die  without  '^"®  *^®  attorney  of  the  deceased 

paying  his  attorney  for  legal  ser-  Personal  representative.  —  Pennie 

vices,  an  allowance  may  be  made  ■»■•  Roach,  94  Cal.  515,  521,  29  Pac. 

for  their  value  in  favor  of  his  per-  956,  30  Paa  106. 

8onal  representative.  —  Pennie  v.         25  Ex  parte  Chappell,  34  S.  C. 

Roach,  94  CaL  516,  29  Pac.  956,  99,  12  S.  E.  934. 

30  Pac.  106. 
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§  1559.   Personal  Representative  Entitled  to  Credit  or  Allow- 
ance for  Attorney  Fees. 

It  is  a  recogmzed  principle  that  the  estate  of  a  dece- 
dent must  bear  the  expenses  of  administration,  and  if 
one  person  interested  in  the  estate,  at  his  own  expense 
and  for  the  benefit  of  others  as  well  as  for  himself,  pre- 
serves the  estate  from  destruction,  he  should  be  re- 
imbursed either  out  of  the  trust  funds  or  by  contribution 
from  interested  parties.^®  Trustees  who  act  in  good  faith 
and  solely  for  the  benefit  of  those  interested  in  the  trust 
fund  should  not  be  compelled  to  personally  bear  the 
expense  of  costs  and  counsel  fees  incurred  in  litigation 
in  which  they  act  only  in  a  representative  capacity,  and 
they  are  entitled  to  credit  from  the  trust  fund  for  the 
expenses  so  incurred.^''  If  the  personal  representative 
of  an  estate  has  sufficient  funds  of  the  estate  in  his  hands, 
and  which  are  not  appropriated  for  other  purposes,  he 
may  use  them  in  defraying  the  ordinary  expenses  of 
administration.  If  he  advances  his  own  funds  for  such 
purposes,  he  will  be  reimbursed  upon  the  settlement  of 
his  account.  Counsel  fees  necessarily  incurred  regarding 
litigation  of  the  estate  are  expenses  of  administration, 
ithe  difference  between  them  and  routine  expenses  being 
that  the  former  are  allowed  only  when  necessary,  when 
incurred  in  good  faith,  and  are  proper  charges  only  to 
the  extent  of  their  reasonable  value,  which  is  a  matter 
for  the  court  to  determine.    If  the  personal  representa- 

26  Kimball   v.    New   Hampshire  311,  325,  42  L.  Ed.  478,  18  Sup.  Ct. 

Bible  Society,  65  N.  H.  139,  161,  129;  Taylor  v.  Minor,  90  Ky.  544; 

23  Atl.  83,  85.  In  re  Weed's  Estate,  163  Pa.  St. 

To  the  same  effect  see:    Trus-  600,  30  Atl.  278. 
tees    of    Improvement    Fund    v.  27  Estate  of  Cole,   102   Wis.  1', 

Greenough,  105  V.  S.  527,  26  L.  Ed.  72  Am.  St.  Rep.  854,  78  N.  W.  402. 
1157;  Harrison  v,  Perea,  168  U.  S. 
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tive  is  compelled  to  expend  moneys  for  costs  and  counsel 
fees  in  order  to  collect  or  protect  the  assets  of  the  estate 
or  to  properly  perform  his  duties,  he  is  entitled  to  re- 
imbursement. Generally  he  has  no  interest  in  the  subject- 
matter  outside  of  the  performance  of  his  duty,  and  he 
owes  no  duty  to  the  beneficiaries  to  expend  his  own  funds 
for  their  benefit.  Expenditures  for  counsel  fees,  to  the 
extent  that  they  are  necessary  and  reasonable,  are  proper 
expenses  of  administration  and  the  personal  representa- 
tive is  entitled  to  be  reimbursed  therefor.  Such  disburse- 
ments should  be  included  in  the  final  account  of  the  rep- 
resentative and  the  probate  court  should  give  him  credit 
for  the  amount  so  expended.  In  those  jurisdictions  where 
prepayment  of  counsel  fees  by  the  representative  is  not  a 
prerequisite  to  their  allowance,  the  court,  upon  settling 
the  final  account  of  the  representative,  may  make  him  an 
allowance  for  attorney  fees  in  order  to  pay  his  counsel 
for  services  performed.^* 

§  1580.   As  to  Actual  Payment  of  Attorney  Fees  Prior  to  Allow- 
ance. 

There  is  a  conflict  of  authority  as  to  whether  a  personal 
representative  is  entitled  to  an  allowance  for  attorney 
fees  prior  to  their  actual  payment  by  him.  In  some  jur- 
isdictions it  is  held  that  payment  of  such  fees  must  pre- 
ss Henderson  v.  Simmons,  33  Reilly  v.  Porcher,  46  App.  Div. 
Ala.  291,  70  Am.  Dec.  590;  Rey-  (N.  Y.)  290,  61  N.  Y.  Supp.  662; 
nolds  V.  Canal  &  Banking  Co.,  30  Young  t.  Brush,  28  N.  Y.  667;  At- 
Ark.  520;  Matter  of  Moore,  72  Cal.  torney  General  v.  North  American 
335,  13  Pac.  880;  Estate  of  Kruger,  L.  Ins.  Co.,  91  N.  Y.  57,  43  Am. 
123  Cal.  391,  55  Pac.  1056;  Brown  Rep.  648;  In  re  McGannon's  Es- 
V.  Eggleston,  53  Conn.  110,  2  Atl.  tate,  50  Okla.  288,  150  Pac.  1109; 
321;  Estate  of  Meeker,  45  Mo.  Steel  v.  Holloday,  20  Ore.  462,  26 
App.  186;  In  re  Jamison's  Estate,  Pac.  562. 
190  Mo.  App.  638,  176  S.  W.  271; 
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cede  credit  or  allowance  for  the  same.^^  But  should  the 
personal  representative  die  before  making  payment,  the 
rule  would  be  otherwise.^"  In  other  jurisdictions,  how- 
ever, it  is  not  necessary  that  payment  be  first  made  by 
the  representative  to  the  attorney,  his  obligation  to  pay 
being  sufficient,  and  the  court  may,  upon  final  settlement 
but  in  advance  of  actual  payment,  determine  what  amount 
shall  be  allowed  the  representative  for  attorney  fees.^^ 
This  is  a  matter,  however,  which  may  be  regvilated  by 
statute,  or  the  rule  may  be  determined  by  the  wording 
of  the  statute  authorizing  attorney  fees.*^ 

§  1561.  Allowance  for  Attorney  Fees  Is  Limited  to  Reasonable 
Value  for  Necessary  Services,  Unless  Fixed  by 
Statute. 

The  mere  fact  that  the  personal  representative  em- 
ployed an  attorney  who  rendered  services  in  connection 
with  the  administration  of  the  estate,  and  that  the  rep- 
resentative paid  such  attorney  a  given  amount  as  the 
agreed  value  between  them  of  such  services,  does  not 
justify  the  probate  court  in  giving  the  representative 
credit  therefor  or  in  making  an  allowance  to  him  as 
reimbursement  for  the  expenditure.  In  some  jurisdic- 
tions by  statute  the  fees  of  the  attorney"  and  of  the  rep- 
resentative for  services  rendered  in  connection  with  the 
routine  matters  of  administration  are  the  same,  but  addi- 
tional compensation  may  be  allowed  either  for  special 

29  Bat*  V.  Vary,  40  Ala.  422,  3 1  Estate  of  Dudley,  123  Cal.  256, 
441;  Matter  of  O'Brien,  5  Misc.  257,  55  Pac.  897;  Estate  of  Straus, 
Rep.  (N.  Y.)  136,  25  N.  Y.  Supp.  144  Cal.  553,  556,  77  Pac.  1122; 
704;  Matter  of  Spooner,  86  Hun  Appeal  of  Manderson,  113  Pa.  St. 
(N.  Y.)  9,  33  N.  Y.  Supp.  136.  631,  6  Atl.  893. 

30  Pennie  v.  Roach,  94  Cal.  515,  32  Jackson  v.  Leech's  Estate,  113 
29  Pac  956,  30  Pac.  106.  Mich.  391,  71  N.  W.  846. 
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services.®^  Except  as  its  action  is  fixed  by  statute,  the 
probate  court  will  allow  or  give  credit  for  attorney  fees 
only  to  the  extent  that  such  services  were  necessary  and 
only  to  the  amount  of  the  reasonable  value  of  such  ser- 
vices, irrespective  of  any  agreement  between  the  repre- 
sentative and  the  attorney.  Where  the  representative 
claims  an  allowance  for  fees  paid  to  his  attorney,  the 
necessity  of  the  services  rendered  and  the  reasonableness 
of  the  charge  may  always  be  inquired  into.^*  The  repre- 
sentative will  be  allowed  credit  for  attorney  fees  only 
when  the  services  were  necessary  and  were  rendered  for 
the  benefit  of  the  estate.^^ 

Where  the  amount  which  may  be  allowed  as  attorney 
fees  is  not  fixed  by  statute,  the  burden  of  proof  rests 
upon  the  representative  to  show  the  necessity  of  the  ser- 
vices and  the  value  of  the  fees  for  which  an  allowance 
or  credit  is  claimed.^®  But  it  does  not  necessarily  follow 
that  the  representative  must  have  been  successful  in  all 
matters  regarding  which  he  employed  an  attorney,  for 
if  he  institutes  or  defends  suits  in  good  faith  and  upon 
reasonable  cause,  he  will  be  entitled  to  counsel  fees 
irrespective  of  his  success  in  the  matter.^^ 

33  See  Cal.  Code  Civ.  Pro.,  35  Brandon  v.  Hoggatt,  32  Miss. 
§§  1616,  1619.                             •              335. 

34  Smyley  v.  Reese,  53  Ala.  89,  See,  also,  §§  1546,  1547. 

25  Am.  Rep.  598;  Estate  of  Moore,  36  Munden  v.  Bailey,  70  Ala.  63; 

72  Cal.  335,  13  Pac.  880;  Estate  of  In  re  Davis'  Estate,  33  Mont.  539, 

Munger,  168  Iowa  372,  Ann.  Cas.  88  Pac.  957;  Matter  of  Hosford,  27 

1917B,   213,  150  N.  W.  447;    Mat-  App.    Div.    (N.    Y.)    427,    433,    50 

ter  of  Hosford,  27  App.  Div.  (N.  Y.)  N.  Y.  Supp.  550;  In  re  Mills'  Es- 

427,  50  N.  Y.  Supp.  550;  Fairbairn  tate  (Knight  v.  Hamaker),  40  Ore. 

V.  Fisher,   58   N.   C.   385;    Thomas  424,  67  Pac.  107. 

v.  Moore,  52  Ohio  St.  200,  39  N.  E.  .t7  Noble    v.    Jackson,    124    Ala. 

803.  311,  26  So.  955. 
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Where  tlie  statute  fixes  the  amount  of  compensation 
which  the  attorney  for  the  personal  representative  shall 
receive,  the  court  has  no  power  to  increase  the  amount. 
In  such  a  case,  however,  there  is  nothing  to  prevent  the 
representative  from  contracting  with  the  attorney  to 
perform  the  required  legal  services  for  an  amount  less 
than  that  fixed  by  the  statute,  in  which  event  the  allow- 
ance to  the  representative  should  not  exceed  that  which 
the  attorney  receives;  but  if  the  agreeinent  is  that  the 
attorney  shall  receive  the  full  amount  allowed  by  law,  the 
probate  court  has  no  authority  to  reduce  it.^* 

§  1562.   Effect  of  an  Agreement  as  to  Attorney  Fees. 

Whatever  agreement  the  personal  representative  may 
make  with  the  attorney  as  to  the  amount  which  the  latter 
shall  receive  as  fees,  the  sole  question  for  the  court  is 
the  necessity  of  the  services  and  the  reasonable  value 
thereof.  The  question  as  to  what  the  attorney  shall 
receive  from  the  personal  representative  is  a  matter 
regarding  which  the  probate  court  has  no  jurisdiction, 
and  is  entirely  dependent  upon  the  agreement  between 
the  parties.^*  If  the  amount  which  the  attorney  is  to 
receive  has  been  fixed  by  agreement  between  the  repre- 
sentative and  the  attorney,  the  representative  is  liable 
to  the  attorney  for  that  amount  even  though  the  court 
allows  a  lesser  sum.*"  And  if  the  representative  is  answer- 
able to  the  attorney  for  the  reasonable  value  of  his  ser- 
vices, the  allowance  made  by  the  probate  court  for 
attorney  fees  is  not  conclusive  upon  the  attorney,  and  he 

38  Estate  of  Goodrich,  6  Cal.  See,  also.  Estate  of  Davis,  31 
App.  730,  734,  93  Pac.  121.                     Mont.  421,  78  Pac.  704. 

39  Estate  of  Kruger,  143  Cal.  141,         40  Sullivan  v.  Lusk,  7  Cal.  App. 
145,  76  Pac.  891.  186,  94  Pac.  91,  92;  Estate  of  Kru- 
ger, 143  Cal.  141,  146,  76  Pac.  891. 
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may  recover  from  tlie  representative  more  than  tlie 
amount  allowed,  provided  the  allowance  is  not  reason- 
able.*^ But  if  the  attorney  has  any  claim  upon  the  per- 
sonal representative  by  reason  of  a  contract  for  services, 
he  must  look  to  him  as  an  individual  and  not  in  his  rep- 
resentative capacity.*^  The  personal  representative  may 
protect  himself  against  personal  liability  by  an  agree- 
ment with  the  attorney  that  the  latter  will  accept  as 
compensation  the  amount  allowed  by  the  court.  This 
might  bind  the  representative  to  apply  to  the  court  for 
an  allowance  for  attorney  fees,  or  render  him  liable  for 
their  reasonable  value  if  he  failed  to  do  so ;  but  the  pro- 
bate court  has  authority  to  decide  what  fees  for  counsel 
shall  be  paid  out  of  the  estate.** 

§  1563.   As  to  Allowance  for  Fees  Where  Representative  Acts 
also  as  Attorney. 

An  executor  or  administrator  who  is  also  a  lawyer 
should  exercise  his  professional  skill  in  the  performance 
of  his  duties.  He  is- not  required  to  perform  special  ser- 
vices as  an  attorney,  but  he  should  not  employ  legal 
assistance  where  there  are  no  legal  complications.**  An 
executor  or  administrator  can  not  employ  himself  as  a 
laAvyer  and  recover  from  himself  in  his  representative 
capacity  the  value  of  legal  services  which  he  may  render. 
If  the  personal  representative  is  also  an  attorney,  the 
general  rule  is  that  he  is  not  entitled  to  an  allowance  to 
himself  individually  for  fees  because  of  services  rendered 

41  Estate  of  Scott,  1  Cal.  App.  her,  138  Cal.  367,  370,  71  Pac. 
740,    747,   83    Pac.   85;    McKee  v.      438,  649. 

Sober,  138   Cal.  367,  370,  71  Pac.  43  Estate    of    Kruger,    143    Cal. 

438,  649.  141,  145,  76  Pac.  891. 

42  Sullivan  v.  L,usk,  7  Cal.  App.  44  Noble  v.  Whltten,  38  Wash. 
18G,  94  Pac.  91,  92;   McKee  v.  So-  262,  80  Pac.  451. 
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by  himself  as  an  attorney.*®  Tlie  same  rule  applies  where 
legal  services  are  rendered  by  the  firm  of  which  the  per- 
sonal representative  is  an  active  member  and  in  the 
earnings  of  which  he  participates.*''  However,  there  is 
no  objection  to  the  personal  representative  employing 
his  legal  partner  or  associate  to  perform  services  which 
are  separate  and  distinct  from  the  partnership  or  asso- 
ciation, and  where  the  personal  representative  is  to  have 
no  interest  in  nor  receive  any  part  of  the  fees  earned 
under  the  employment.  In  such  a  case  it  is  proper  that 
the  representative  be  allowed  credit  for  the  fees  paid.*'' 
The  foregoing  rule  is  not  absolute,  nor  should  it  be 
applied  in  all  cases.  If  the  statute  fixes  the  amount  of 
compensation  which  an  executor  or  administrator  shall 
receive,  such  as  a  percentage  varying  with  the  value  of  the 
estate,  his  compensation  should  not  exceed  such  amount 
even  though  the  estate  is  benefited  because  of  legal  ser- 
vices which  he  renders  personally  as  an  attorney.  In 
many  jurisdictions,  however,  the  compensation  of  the  per- 
sonal representative  is  fixed  by  the  probate  court  accord- 
ing to  the  reasonable  value  of  the  services  rendered,  in 
view  of  all  the  circumstances  of  the  case  and  the  value  of 

45  Doss  V.  Stevens,  13  Colo.  App.  the  scope  of  his  duties  as  admin- 
535,  59  Pac.  67;  Gray  v.  Robertson,  istrator,  and  he  can  not  make  a 
174  111.  242  250,  51  N.  E.  248;  contract  with  his  attorneys  for  ad- 
GoUIer  v.  Munn,  41  N.  Y.  143;  In  ditional  compensation  as  assistant 
re  Lester  (In  re  Hull's  Will),  172      attorney  in  the  case.-In  re  Evans, 

22  Utah  366,  83  Am.  St.  Rep.  794, 


App.  Div.   (N.  T.)   509,  158  N.  Y, 
Supp.  763. 


53  L.  R.  A.  952,  62  Pac.  913. 

46  Taylor  v.  Wright,  93  Ind.  121. 
Contra:     Morgan  v.  Nelson,   43  47  Parker  v.  Day,  9  Misc.  Rep. 

Ala.  586,  587.  (N.  Y.)   298,  30  N.  Y.  Supp.  267; 

In  an  action  by  an  administra-  s.  c,  155  N.  Y.  383,  49  N.  E.  1046;. 
tor  for  damages  for  the  death  of  Matter  of  Simpson,  36  App.  Div. 
his  decedent,  his  duties  as  assist-  (N.  Y.)  562,  564,  55  N.  Y.  Supp. 
ant   district  attorney   are   within      697. 
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the  estate.  In  other  jurisdictions  the  compensation  of 
the  personal  representative  is  fixed  upon  a  percentage 
basis  in  so  far  as  the  routine  matters  of  administration 
are  concerned,  but  with  authority  in  the  probate  court  to 
grant  the  representative  compensation  for  special  ser- 
vices not  included  in  the  routine  matters,  the  amount  of 
such  compensation  being  dependent  upon  the  circum- 
stances and  resting  in  the  sound  discretion  of  the  court. 
In  such  cases  if  the  personal  representative  who  is  also 
an  attorney  renders  special  professional  services  to  the 
estate,  services  for  which  a  lay  representative  would  have 
been  justified  in  employing  counsel,  the  representative 
should  be  entitled  to  compensation  for  such  services  when 
the  result  is  beneficial  to  the  estate.  The  amount  of  com- 
pensation, however,  should  not  be  based  upon  the  usual 
charges  for  such  professional  services,  but  should  rest 
in  the  discretion  of  the  court  and  be  fixed  at  an  amount 
which  is  fair  and  reasonable  in  view  of  the  circumstances 
of  the  case  and  of  the  estate.** 

§  1564.    Costs  and  Coimsel  Fees  in  Proceedings  to  Construe 
Wills. 

It  frequently  happens  it  is  necessary  that  a  proceeding 
be  instituted  in  equity  to  construe  doubtful  or  ambiguous 
expressions  or  provisions  in  a  will.  Whether  or  not  such 
a  suit  is  necessary  depends  upon  the  facts  of  the  case.  If 
the  proceeding  is  necessary  and  is  brought  in  good  faith, 
the  general  rule  is  that  the  costs  of  the  litigation  shall 
be  paid  out  of  the  estate,  the  amount  to  be  allowed  being 
discretionary  with  the  chancellor.*'   A  court  of  equity 

48  Clark   V.   Knox,   70  Ala.   607,  over,  89  Kan.  779,  132  Pac.  1183; 

45  Am.  Rep.  93.  Wendell  v.  French,  19  N.  H.  205, 

See,  also.  Doss  v.  Stevens,  13  210. 

Colo.  App.  535;  Nelson  v.  Schoon-  49  Ingraham   v.    Ingraham,    169 
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in  such  a  ease  possesses  such  power  independent  of  stat- 
ute.^" It  is  proper  that  the  estate  should  bear  the  expense 
of  costs  of  all  parties  since  it  is  to  the  interest  of  all 
parties  that  the  will  be  properly  construed.^^  This  result 
is  reached  by  directing  the  executor  to  pay  the  costs, 
credit  therefor  to  be  allowed  him  in  his  account.^^ 

Where  it  is  necessary  that  the  executor  institute  a  pro- 
ceeding in  equity  for  the  construction  of  the  testator's 
will,  and  the  suit  is  brought  in  good  faith,  he  should  be 
allowed  all  necessary  costs  and  expenses,  including  coun- 
sel f  ees.^*  The  rule  is  that  the  court  should  make  an  allow- 


in.  432,  48  N.  E.  561,  49  N.  B.  320; 
Lombard  v.  Witbeck,  173-111.  396, 
51  N.  E.  61;  Post  v.  Hover,  30 
Barb.  (N.  Y.)  312;  Dill  v.  Wisner, 
88  N.  Y.  153;  In  re  Davis,  132 
Wis.  54,  111  N.  W.  503,  1129. 

50  Security  Co.  v.  Pratt,  65  Conn. 
161,  32  Atl.  396. 

Only  taxable  costs  as  provided 
by  statute  can  be  allowed  except 
In  the  instance  of  trustees  or 
those  acting  in  a  representative 
capacity  for  the  benefit  of  others, 
in  which  case  an  allowance  may 
be  made  for  counsel  fees,  payable 
out  of  the  trust  fund. — Matter  of 
Robinson,  40  App.  Div.  (N.  Y.)  30, 
57  N.  Y.  Supp.  523;  affirmed,  160 
N.  Y.  448,  55  N.  E.  4. 

And  see,  also.  Downing  v.  Mar- 
shall, 37  N.  Y.  380. 

51  Security  Co.  v.  Pratt,  65  Conn. 
161,  32  Atl.  396;  Arnold  v.  Alden, 
173  111.  229,  50  N.  E.  704;  Lombard 
y.  Witbe<;k,  173  111.  396,  51  N.  E. 
61;  Eckford  v.  Bckford  (Iowa), 
53  N.  W.  345;  Clifford  v.  Stewart, 


95  Me.  38,  49  Atl.  52;  Deane  v. 
Home  bf  Aged  Colored  Women, 
111  Mass.  132;  Morse  v.  Stearns, 
131  Mass;  389;  Cox  v.  Wills,  49 
N.  J.  Eq.  573,  25  Atl.  938;  McLean 
V.  Freeman,  70  N.  Y.  81;  Power 
V.  Cassidy,  79  N.  Y.  602,  35  Am. 
Rep.  550;  Tiffany  v.  Emmet,  24 
R.  I.  411,  53  Atl.  281;  Allison  v. 
Allison,  101  Va.  537,  63  L.  R.  A. 
920,  44  S.  E.  904;  In  re  Stuart, 
115  Wis.  294,  91  N.  W.  688. 

52  Howard  v.  Smith,  78  Iowa  73, 
42  N.  W.  585. 

To  the  same  effect  see:  Bu- 
chanan V.  Lloyd,  64  Md.  306,  1 
Atl.  845,  6  Atl.  171.  >  j 

63  Grimball  v.  Cruse,  70  Ala. 
534;  Lombard  v.  Witbeck,  173  111. 
396,  51  N.  E.  61;  Merrill  v.  Hay- 
den,  86  Me.  133,  29  Atl.  949;  Clif- 
ford V.  Stewart,  95  Me.  38,  49  Atl. 
52;  Heard  v.  Read,  169  Mass.  216, 
47  N.  E.  778;  Attorney  General  v. 
Moore's  Exrs.,,  19  N.  J.  Eq.  503; 
Walker  v.  Killian,  62  S.  C.  482, 
40  S.  E.  887;   Jones  v.  Knappen, 


2388  COMMENTARIES    ON    THE   LAW   OF   WILLS. 

ance  to  the  personal  representative  for  all  expenses  nec- 
essarily incurred  by  him  in  the  faithful  performance  of 
his  duties,  and  such  expenses  include  counsel  fees.  This 
is  a  power  vested  in  the  court  of  equity  which  is  not 
dependent  upon  the  statutes  with  relation  to  costs.^*  And 
it  is  held  that  where  proceedings  to  construe  the  will  are 
made  necessary  because  of  the  failure  of  the  testator  to 
give  definite  instructions  in  his  will,  costs  and  counsel  fees 
of  both  parties  may  be  directed  to  be  paid  out  of  the 
estate.®^  The  determination  of  the  allowance  to  be  made, 
however,  is  judicial  in  character  and  incident  to  the  deter- 
mination of  the  cause;  it  must  therefore  be  fixed  by  the 
court  and  not  left  to  the  agreement  of  the  parties.^® 

If  the  action  is  not,  strictly  speaking,  one  for  the  con- 
struction of  the  will  or  to  contest  its  validity,  the  mere 
fact  that  the  vahdity  of  the  wiU  or  its  meaning  is  a  vital 
issue  in  the  case  does  not  authorize  the  losing  party  to 
have  his  taxable  costs  paid  out  of  the  estate.  In  such  a 
case  the  stipulation  of  the  attorneys  for  the  representa- 
tive that  such  costs  be  paid  out  of  the  trust  funds  is  of  no 
effect.  A  trustee  can  not  give  away  trust  property  which 
it  is  his  duty  to  protect."'' 

63  Vt.  391,  14  L.  R.  A.  293,  22  Atl.  66  Horton  v.   Upham,   72   Conn. 

630.  29,  43  AU.  492. 

54  Wetmore  v.  Parker,  52  N.  T,  57  Becker  v.  Chester,  115  Wis. 

450,  466.  90,  91  N.  W.  87,  650. 

56  Jacobus'  Ext.  v.  Jacobus,  20  see,   also,   Kingsbury   v.   Buck- 

N.  J.  Eq.  49.  ner,  134  U.  S.  650,  33  L.  Ed.  1047, 

See,   also,   Charter  v.   Charter,  10  Sup.  Ct.  638 ;  Fischer  v.  Fischer, 

L.  R.  7  H.  L.  364,  382;   Morse  v.  54  111.  231;  Craw  v.  Craw,  210  IlL 

Stearns,  131  Mass.  389.  246,  71  N.  E.  460. 
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§1565.    The  Same  Subject:  Allowance  Made  Only  When  the 
Proceeding  Is  Brought  in  Good  Faith. 

The  rtde  that  the  court  may  make  an  allowance  for 
costs  and  counsel  fees  in  a  suit  to  construe  the  will  applies 
only  in  those  cases  where  the  facts  show  that  the  proceed- 
ing was  necessary,  and  the  rule  does  not  apply  where  a 
frivolous  Suit  is  instituted.^^  A  legatee  who  in  bad  faith 
institutes  proceedings  for  the  construction  of  a  will  is 
not  entitled  to  have  his  attorney  fees  paid  out  of  the 
estate  f^  nor  will  such  an  allowance  be  made  to  an  unsuc- 
cessful litigant  where  the  will  is  not  in  fact  ambiguous.*"* 

The  allowance  above  mentioned  mil  be  made  only  where 
the  actual  purpose  of  the  proceeding  is  to  construe  the 
wall.  Should  the  widow  as  executrix  institute  a  proceed- 
ing which  in  effect  is  merely  one  to  determine  whether 
she  is  entitled  to  certain  specific  legacies,  and  the  oppos- 
ing parties  be  represented  by  separate  counsel  and  contest 
their  hostile  interests,  the  attorney  fees  of  each  party 
should  be  paid  by  them  individually  and  not  charged 
against  the  estate.®^  And  although  the  executor  institute 
such  proceedings  in  good  faith,  yet  if  the  proceeding 
result  in  a  contest  between  the  heir  and  a  beneficiary 
under  the  will  regarding  rights  in  certain  property  of 
the  estate,  the  unsuccessful  party  is  not  entitled  to  have 
his  taxable  costs  or  counsel  fees  paid  out  of  the  funds  of 
the  estate.^2 

58  Moore  V.  Alden,  80  Me.  301,  «o  Merrill  v.  Hayden,  86  Me.  133, 
6  Am.   St.   Rep.   203,  14  Atl.  199;       29  Atl.  949. 

Thornton    v.    Zea,    22    Tex.    Civ.  6i  Urey's  Admr.  v.  Urey's  Exr., 

App.  509,  55  S.  W.  798.  86  Ky.  354,  5  S.  W.  859. 

59  Thornton  v.  Zea,  22  Tex.  Civ.  62  Kimball    v.    New   Hampshire 
App.  509,  55  S.  W.  798.  Bible    Society,   65   N.   H.   13S,    23 

Atl.  83-85. 
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§  1566.   Personal  Representative  Not  Allowed  Attorney  Fees 
for  Litigation  Which  Is  Result  of  His  Own  Wrong. 

A  personal  representative  can  neither  take  advantage 
of  his  own  wrong  nor  charge  the  estate  with  costs  or 
counsel  fees  because  of  litigation  brought  about  by  his 
naisconduct  or  neglect  of  duty.  The  general  rule  is  that 
if  an  interested  party,  because  of  delay,  neglect,  fraud  or 
any  wrongful  act  on  the  part  of  the  personal  representa- 
tive, is  justified  in  instituting  proceedings  against  him, 
the  representative  is  not  entitled  to  an  allowance  for 
counsel  fees  in  defending  himself  against  his  own  wrong,®* 
Where  litigation  arises  because  of  neglect  of  duty  on  the 
part  of  the  personal  representative,  he  is  not  entitled  to 
an  allowance  for  counsel  fees  for  services  rendered  in 
such  matter,  as  where,  because  of  unreasonable  and  wilful 
delay  on  the  part  of  the  representative  to  account,  inter- 
ested parties  are  compelled  to  bring  an  action  against  him 
to  enforce  a  settlement.®*  And  the  rule  is  the  same  if  the 
representative  incurs  the  expense  of  counsel  fees  in  un- 
necessary litigation  or  in  litigation  which  is  caused 
because  of  delay  on  his  part  amounting  to  neglect  of 
duty.**  Failure  to  comply  with  an  order  of  court  is  a 
neglect  of  duty,  and  if  the  personal  representative  refuse 
to  comply  with  an  order  decreeing  distribution,  he  should 
be  held  personally  chargeable  with  the  costs  incurred  in 
further  litigation  made  necessary  by  his  neglect."® 

63  Anderson's  Exr.  v.  Anderson's  64  Allen   v.   Royster,   167   N.   C. 

Heirs,    37   Ala.    683;    Jacoway   v.  278,  12  S.  B.  134. 

Hall,   67  Ark.   340,   55   S.  W.  12;  65  Beatty   v.    Trustees    of   Cory 

Lilly  V.  Griffin,  71  Oa.  535;  Arm-  Universalist  Soc,  39  N.  J.  Eq.  452. 

strong  V.   Boyd,   140   Ga.   710,   79  66  In  re   Warner's  Estate    (Ap- 

S.  B.  780;  Matter  of  O'Brien,  145  peal  of  Osburn),  130  Pa.  St.  359, 

N.  Y.  379,  40  N.  E.  18.  18  Atl.  897. 
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§  1567.   Attorney  Fees  Allowed  Only  for  Services  in  Interest 
of  the  Estate. 

It  is  only  attorney  fees  for  services  rendered  in  the 
interest  of  the  estate  for  wMoh  the  personal  representa- 
tive can  receive  credit  or  an  allowance.  Costs  and  coun- 
sel fees  incurred  by  reason  of  the  misconduct  of  the  per- 
sonal representative  or  because  of  litigation  in  which  he 
has  a  personal  interest,  can  not  be  charged  against  the 
estate.®'^  If  the  personal  representative  brings  an  action 
in  bad  faith,  or  is  personally  interested  in  the  result  of 
the  action,  costs  and  expenses  incurred  therein  should 
not  be  allowed  out  of  the  estate.^*  An  executor  or  admin- 
istrator must  personally  bear  the.  cost  of  litigating  his 
own  personal  rights  and  interests  f^  and  this  rule  espe- 
cially applies  if  the  representative  attempt  to  enforce  a 
fraudulent  demand  against  the  estate  for  his  own  per- 
sonal benefit  and  which  is  successfully  contested  by  the 
heirs.'^"  Even  though  the  representative  may  have  no 
personal  interest  in  the  matter,  yet  he  is  not  authorized 
to  lend  his  aid  to  opposing  contestants;  and  where  the 
services  rendered  by  the  attorney  are  in  effect  in  favor 

67  May  V.  Green,  75  Ala.  162;  employ  counsel  to  assist  in  prose- 
Matter  of  McKinney,  112  Cal.  447,  cuting  an  alleged  murderer  of  the 
44  Pac.  743;  Robbins  v.  Vi^olcott,  decedent,  he  is  not  authorized  to 
27  Conn.  234;  Waterman  v.  Alden,  use  the  funds  of  the  estate  in  pay- 
144  III.  90,  32  N.  B.  972;  Campau  Ing  the  expenses  thus  incurred.— 
V.  Campau,  25  Mich.  127;  Titus  v.  Woodard  v.  Woodard,  36  S.  C.  118, 
Titus,  30  N.  J.  Eq.  95;  Aldridge  16  L.  R.  A.  743,  15  S.  B.  355. 
V.  McClelland,  36  N.  J.  Bq.  288;  68  Shaw  v.  Camp,  56  111.  App. 
Fluck  V.  Lake,  54  N.  J.  Bq.  638,  23;  Sill  v.  Sill,  39  Kan.  189,  17 
35  Atl.  643;  McCarter's  Bstate,  94  Pac.  665. 

N.  Y.  558;  Raybold  v.  Raybold,  20  69  Appeal  of  Stephen,  56  Pa.  St 

Pa.  St.  308;  Holman's  Appeal,  24  409. 

Pa.  St.  174.  TO  Garr  v.  Harding,  45  Mo.  App. 

If   the   personal   representative  618. 
Ill  Com.  on  WlUa— 36 
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of  the  interests  of  certain  claimants  as  opposed  to  otlier 
claimants  in  a  contest  regarding  the  estate,  the  parties  to 
the  litigation  should  bear  the  expense.''^ 

Where  the  personal  representative  should  be  allowed 
attorney  fees  expended  by  him  in  defending  his  account 
or  in  defending  himself  against  charges  brought  against 
him,  depends  upon^  the  truth  or  falsity  of  the  charges. 
If  the  account  of  a  personal  representative  is  unjustly 
assailed,  it  is  proper  for  the  court  to  allow  him  attorney 
fees  necessarily  expended  in  defending  it;  but  attorney 
fees  in  resisting  charges  brought  against  him  which  have 
been  sustained,  or  in  defending  a  suit  brought  against 
him  to  compel  him  to  perform  some  duty  required  of  him 
by  law  and  regarding  which  he  is  in  default,  should  not 
be  allowed.  Nor  is  the  representative  entitled  to  an  allow- 
ance for  attorney  fees  in  defending  charges  against  him 
of  fraud  and  misconduct  which  are  in  part  sustained, 
although  in  part  overruled.'^* 

The  rule  that  the  personal  representative  is  personally 
liable  for  counsel  fees  in  matters  of  litigation  where  his 
personal  interests  are  concerned,  applies  with  equal  effect 
where  he  secures  an  attorney  to  perform  services  which 
it  is  incumbent  upon  himself  to  perform.  No  credit  or 
allowance  will  be  given  or  made  for  counsel  fees  where 
the  services  rendered  by  the  attorney  were  in  performing 
duties  which  the  law  imposed  upon  the  personal  repre- 
sentative.''* 

Ti  DongeA'  Estate,  103  Wis.  497,  342,  13  Pac.  880;   Estate  of  Brlg- 

74  Am.  St.  Rep.  885,  79  N.  W.  786.  nole,    133   Cal.    162,    164,    65   Pac. 

72  Jacoway  v.  Hall,  67  Ark.  340,  294;  Pullman  v.  Willets,  4  Demar- 
55  S.  W.  12.  est  (N.  T.)  536. 

73  Estate  of  Moore,  72  Cal.  335, 


CHAPTER  LXI. 

ACCOUNTIlirQ. 

§  1568.    Purpose  and  nature  of  accounts :  "Verification, 

§  1569.  Matters  of  distribution  or  construction  not  iuTolved  in 
accounting. 

§  1570.  Advancements  to  distributees  considered  only  upon  dis- 
tribution. 

§  1571.  Annual  or  intermediate  accounts  and  effect  of  order 
settling  the  same. 

§  1572.    Final  account  and  time  when  same  should  be  rendered. 

§  1573.  Settlement  of  final  account,  and  parties  concluded  by 
order  of  confirmation. 

§  1574.    The  same  subject :  As  to  what  matters  not  conclusive. 

§  1575.  Order  settling  final  account  not  subject  to  collateral 
attack. 

§  1576.    Duty  of  personal  representative  to  account. 

§  1577.  Where  burden  of  accounting  and  liability  rests  upon  the 
death,  resignation  or  removal  of  personal  representa- 
tive. 

§  1578.    Probate  court  has  jurisdiction  to  compel  accounting. 

§  1579.    "Who  may  object  to  an  account:  Duty  of  court. 

§  1580.    How  objections  to  an  account  should  be  stated* 

§  1581.  Statute  of  Limitations  does  not  apply,  but  laches  may  be 
urged. 

§  1582.  Personal  representative  may  explain  loss,  but  can  not 
make  a  profit  out  of  the  estate. 

§  1583.    "Where  representative  fails  to  account:  Suit  on  bond. 

§  1584.    Suit  by  creditor  against  distributees  of  estate. 

§  1568.   Purpose  and  Nature  of  Accounts :  Verification. 

The  purpose  of  an  account  is  to  show  the  manner  in 
■which  the  personal  representative  has  administered  the 
assets  of  the  estate,  what  he  has  received  and  what  he 
has  paid  out.    The  balance  sho%n  upon  final  accounting 

(2393) 
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is  that  "wMcli  remains  for  distribution.^  The  inventory 
and  appraisement  is  prima  facie  evidence  as  to  the  extent 
and  value  of  the  assets  of  the  estate  which  have  come 
into  the  hands  of  the  personal  representative,  but  is  open 
to  explanation,  and  errors  may  be  rectified.^  The  per- 
sonal representative  is  chargeable  in  his  accounts  with 
assets  in  his  hands  as  shown  by  the  inventory,  and  his 
accounts  should  show  every  receipt  and  disbursement  of 
whatever  mature,  and  each  should  be  separately  entered.^ 
Income  should  be  separated  from  principal,*  and  matters 
pertaining  to  realty  should  be  separated  from  those  relat- 
ing to  personalty.® 

The  accounts  of  an  executor  or  administrator  must  be 
confined  to  matters  relating  to  duties  imposed  upon  him 
by  the  will  of  the  testator  or  by  law.®  Any  matters  pre- 
scribed by  statute  must  be  set  forth.''  Where  vouchers 
for  expenditures  are  required,  they  must  accompany  the 
account  wherein  the  disbursement  is  shown,  or  the  items 
may  be  rejected;  however,  they  may  be  subsequently 
allowed  if  proper  vouchers  are  thereafter  produced.* 

1  In  re  White's  Estate,  23  Pa.  s  In  re  Williamson's  Estate,  7 
Sup.  Ct.  552.                                            Ohio  Dec.  24;  In  re  Price's  Estate, 

2  As  to  the  operation  and  effect      11  Kulp    (Pa.)    259. 

of  the  inventory,  see  §  1410.  6  In  re  Duffy's  Estate,   209  Pa. 

As  to  the  operation  and  effect  St.  390,  58  Atl.  840. 

of  the  appraisement,  see  §  1411.  7  Matter  of  Adams,  131  Cal.  415, 

As  to  manner  of  correcting  omis-  63  Pac.  838;  In  re  Davis,  31  Mont, 

sions  and  mistakes  in  inventory,  421,  78  Pac.  704;  In  re  Osburn,  36 

see  §  1412.  Ore.  8,  58  Pac.  521;  In  re  Conser's 

As   to  an  additional  or  supple-  Estate,  40  Ore.  138,  66  Pac.  607. 

mental  inventory,  see  §  1413.  8  Walls  v.  Walker,  37  Cal.  424, 

sAtwater  v.   Barnes,   21   Conn.  425,   99  Am.   Dec  290;   Estate  of 

237;    Fairman's  Appeal,  30  Conn.  Adams,  131  Cal.  415,  417,  63  Pac. 

205.  838. 

4  In  re  Evans'  Estate,  11  Phila.  Vouchers  should  show  the  date 

(Pa.)  113.  of  payment,  to  whom  paid  and  the 
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It  is  generally  required  that  the  accounts  of  personal 
representatives  must  be  verified.  If  an  executor  or  ad- 
ministrator claims  an  allowance  for  any  disbursements 
shown  in  Ms  accounts,  he  is  in  the  same  position  as  a 
creditor  and  like  a  creditor  is  compelled  to  verify  his 
claim  under  oath.  If  objection  is  made  to  any  item  of 
expenditure  or  other  matter,  the  personal  representative 
must  establish  its  validity  by  legal  evidence  in  addition 
to  his  own  oath.  The  reason  for  verification  of  accounts 
or  claims  is  to  prevent  fictitious  claims  against  the  estate 
or  claims  to  which  there  is  a,  legal  set-off.*     ' 

§  1569.   Matters  of  Distribution  or  Construction  Not  Involved 
in  Accounting. 

Although  the  balance  remaining  in  the  hands  of  the 
personal  representative,  as  shown  by  his  final  account, 
must  be  distributed  to  those  entitled  thereto,  matters  of 

purpose  of  the  payment  so  that  an  519 ;  In  re  Conser's  Estate,  40  Ore. 

inspection   will   show  it  to  be   a  138,  66  Pac.  607. 

proper  charge  in  the  matter  of  the  The    appellant    also    complains 

estate.— Estate   of   Rose,    63    Cal.  ^^^  ™  *  number  of  instances  a 


349. 
The  personal  representative  has 


claim  of  less  than  $50  was  allowed 
and  paid  by  the  executrix  without 
an  affidavit  of  its  correctness  hav- 


no  authority  to  collect  for  others  .^^  ^^^^  ^^^^^  ^^  required  by  the 

their    claims    against   the   estate,  statute.     Such  allowance  and  pay- 

and  his  receipt  for  moneys  as  the  ment  was  irregular,  but  not  im- 

attorney  in  fact  for  another  is  not  portant    in    an    attack    upon    the 

a    voucher.— Estate    of    Watkins,  account   of  the   executrix,   if   the 

121  Cal.  327,  53  Pac.  702.  claims   were   in   fact  just,   which 

9  Crawford  v.  Clark,  110  Ga.  729,  seems  to  have  been  the  case.    An 

36  S.  B.  404;   Browning  v.  Earl's  executor    or    administrator    who 

Admr.,   21  "Ky.   L.   Rep.   1295,   54  pays  a  valid  demand  against  the 

S.  W.  833;  Bailey  V.  Blanchard,  12  estate    is    entitled    to   reimburse- 

Pick.  (29  Mass.)  166;  Williams  v.  ment  out  of  its  funds. — Oregon  R. 

Pu^dy,  6  Paige  Ch.   (N.  Y.)    166;  &    Navigation   Co.   v.   Thisler,   90 

Terry  v.  Dayton,  31  Barb.  (N.  Y.)  Kan.  5,  133  Pac.  539. 
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distribution  should  not  be  considered  in  tbe  settlement 
of  any  account  of  tbe  personal  representative.  The  valid- 
ity of  trust  provisions  in  the  will  or  of  other  dispositions, 
the  identity  of  beneficiaries  under  the  will  or  of  those 
entitled  to  take  under  the  statute  of  distribution,  and 
similar  matters  which  affect  the  rights  of  parties  to  a 
distributive  share  of  the  estate,  can  only  be  effectively 
determined  upon  distribution.^"  The  probate  court,  upon 
the  settlement  of  an  account,  can  not  hear  and  determine 
disputes  as  to  the  title  of  property  ;^^  nor  has  such  court 
jurisdiction  to  determine  the  existence  of  an  alleged  part- 
nership where  one  of  the  alleged  partners  has  not  been 
cited  to  appear  and  is  not  before  the  court.^^  And  the 
construction  of  the  "will  is  not  involved  upon  a  hearing 
to  settle  an  account.^* 

§1570.   Advancements  to  Distributees  Considered  O11I7  upon 
Distribution. 

Where  the  executor  or  administrator  pays  money  to  an 
heir  or  distributee  during  the  course  of  administration 
and  without  an  order  of  court,  it  is  in  the  nature  of  an 
advancement.  Such  an  expenditure  does  not  properly 
belong  in  his  account,  but  should  be  charged  against  the 
heir  or  distributee  at  the  time  of  final  distribution,  and 
should  be  reserved  for  consideration  upon  the  hearing 
for  final  distribution.^* 

10  Matter   of   Willey,    140    Cal.  is  Estate    of   Willey,    140    Cal. 

238,  73  Pac.  998;   In  re  Tasker's  238,     73     Pac.     998;     Estate     of 

Estate,  14  Pa.  Dist.  Rep.  435.  Vance,  141  Cal.  624,  75  Pac.  323 

uln  re  Haas,  97  Cal.  232,  234,  14  Elizalde   v.    Murphy,    4    Cal. 

31  Pac.  893,  32  Pac.  327;  Buckley  App.  114,  87  Pac.  245;   Estate  of 

V.  Superior  Court,  102  Cal.  6,  8,  41  Rose,  80  Cal.  166,  179,  22  Pac.  86; 

Am.  St.  Rep.  135,  36  Pac.  360.  Estate  of  Moore,  96  Cal.  522,  527, 

12  Wright   T.   Wright,    11   Colo.  31    Pac.    584;    Estate    of    Willey, 

App.  470,  53  Pac.  684.  140  Cal.  238,  241,  243,  73  Pac.  998. 
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§  1571.   Annual'  or  Intermediate  Accounts  and  Effect  of  Order 
Settling  the  Same. 

The  final  account  of  the  personal  representative  is  the 
all-important  account  and  can  not  be  dispensed  with.  If 
there  has  been  no  previous  accounting  by  the  personal 
representative,  his  final  account  must  cover  the  entire 
period  of  his  administration.  The  statutes,  however, 
often  require  that  the  personal  representative  file  annual 
accounts,  or  prescribe  that  the  representative  may  be 
obliged  to  file  an  interlocutory  account  when  so  ordered 
by  the  court  upon  its  own  motion  or  upon  motion  of  an 
interested  party.  The  statute,  when  requiring  interlocu- 
tory or  annual  accounts,  generally  prescribes  the  manner 
in  which  they  must  be  presented  and  settled,  and  the  pro- 
visions of  the  statute  must  be  followed  in  all  cases.  Such 
intermediate  accounts  are  often  allowed  to  be  presented 
and  settled  ex  parte,  the  purpose  of  such  accounts  being 
merely  for  the  general  information  of  the  court  or  parties 
interested  in  the  estate.  Upon  the  settlement  of  an  annual 
or  intermediate  account  it  is  only  necessary  for  the  court 
to  examine  the  accuracy  of  the  receipts  and  disbursements 
and  ascertain  the  balance  of  money  in  the  hands  of  the 
representative ;  it  is  not  necessary  that  the  court  charge 
the  representative  with  all  the  property  of  the  estate, 
that  being  a  matter  for  which  he  must  account  upon  final  ■ 
settlements^ 

Where  annual  or  intermediate  accounts  are  settled  ex 
parte,  such  settlement  is  merely  prima  facie  evidence  of 
their  correctness  and  they  are  open  to  subsequent  objec- 
tion and  correction,  even  though  no  appeal  thereft-om  has 
been  taken.^'^  In  the  absence  of  a  statute  to  the  contrary, 

15  Estate   of  Bottoms,   156   Cal.  le  Long  v.  Thompson,  60  111.  27; 

129,  130,  131,  103   Pac.   849.  Bliss  v.  Seaman,  165  111.  422,  428, 
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the  general  rule  is  tliat  annual  or  partial  accounts  are  not 
conclusive  upon  interested  parties  who  were  not  repre- 
sented at  their  settlement,  although  the  burden  of  proof 
is  upon  the  objecting  party  to  overcome  the  prima  facie 
presumption  of  correctness.^'^  However,  if  interested  par- 
ties appear  and  contest  the  settlement  of  such  accounts, 
an  order  of  settlement  is  conclusive  upon  them  unless 
reversed  upon  appeal.^®  As  to  the  personal  representa- 
tive, however,  a  partial  or  annual  account  is  usually  con- 
sidered conclusive  as  to  himself,  except  as  to  clerical 
errors  or  mistakes  which  are  the  result  of  oversight  or 
miscalculation,  the  correction  of  which  does  not  operate 
to  the  prejudice  of  third  parties.  Such  corrections  may 
be  made  in  a  subsequent  or  final  account.^* 


46  N.  E.  279;  In  re  Heath's  Es- 
tate, 58  Iowa  36,  11  N.  W.  723; 
Musick  V.  Beebe,  17  Kan.  47;  Win- 
born  V.  King,  35  Miss.  157;  Bach- 
elor V.  Schmela,  49  Neb.  37,  68 
N.  W.  378;  Griggs  v.  Shaw,  42 
N.  J.  Ea.  631,  9  Atl.  578. 

An  annual  account  should  set 
forth  receipts  and  disbursements 
and  all  other  matters  necessary 
to  show  the  condition  of  the  af- 
fairs of  the  estate.  —  Estate  of 
Bottoms,  156  Cal.  129,  103  Pac.  849. 

IT  Clement's  Appeal,  49  Conn. 
519;  Crawford  v.  Clark,  110  Ga. 
729,  735,  36  S.  E.  404;  Calnan  v. 
Savidge,  68  Kan.  620,  75  Pac. 
1010;  Hoffman  v.  Hoffman,  88 
Md.  60,  ,40  Atl.  712;  Kittson  v. 
St.  Paul  Trust  Co.,  78  Minn.  330, 
81  N.  W.  7;  Bean  v.  Bean,  135 
N.  C.  92,  47  S.  'e.  232;  Hall  v. 
Hall,  (Tenn.  Ch.)  59  S.  W.  203. 


18  Alexander  v.  Bates,  127  Ala. 
328,  28  So.  415;  Matter  of  Bell, 
142  Cal.  97,  75  Pac.  679;  Young 
T.  Scott,  59  Kan.  621,  54  Pac. 
670;  Appier  v.  Merryman,  91  Md. 
706,  47  Pac.  1026;  Cheever  v. 
Ellis,  134  Mich.  645,  96  N.  W. 
1067;  Matter  of  Union  Trust  Co., 
65  App.  Div.  (N.  Y.)  449,  72 
N.  Y.  Supp.  977;  Matter  of  Pren- 
tice, 160  N.  Y.  568,  55  N.  E.  275; 
In  re  Herren's  Estate  (Gatch  v. 
Simpson),  40  Ore.  90,  66  Pac.  688; 
In  re  Brown's  Estate,  190  Pa.  St. 
464,  42  Atl.  890;  Herbert  v.  Her- 
bert, (Tex.  Civ.  App.)  59  S.  W. 
594. 

19  Estate  of  Carver,  123  Cal. 
102,  55  Pac.  770;  Arendale  v. 
Smith,  107  Ga.  494,  33  S.  E.  669; 
Tate  v.  Gairdner,  119  Ga.  133,  46 
S.  E.  73;  Nowland  v.  Rice's  Estate, 
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§  1572.   Pinal  Account  and  Time  When  Same  Should  Be  Ren- 
dered. 

The  final  account  of  a  personal  representative  is  the 
one  which  concludes  the  active  administration  of  the 
estate  and  is  made  with  the  view  of  distributing  the  resi- 
due to  those  entitled  thereto.^"  An  account  is  not  a  final 
account,  even  though  so  designated,  if  there  are  matters 
regarding  the  administration  of  the  estate  which  are  as 
yet  uncompleted.^^  Distribution  and  the  discharge  of  the 
personal  representative  are  separate  and  distinct  from 
his  final  account.  Such  account  may  be  settled  irre- 
spective of  distribution  and  discharge,^^  the  settlement  of 
the  final  account  not  operating  as  a  discharge  of  the  per- 
sonal representative.^* 

The  time  within  which  the  personal  representative  must 
file  his  final  account  is  purely  statutory,  but  the  court  has 
authority  to  extend  the  period.^*  And  even  though  the 
statutory  limit  has  expired,  a  final  settlement  can  not  be 
required  until  the  estate  has  been  fully  administered  by 
the  payment  of  debts  and  the  collection  of  the  assets.^^ 
The  time  for  final  settlement  may  be  extended  by  the  court 

138    Mich.    146,    101    N.    W.    214;  23  Whetstone  v.   McQueen,   137 

Matter  of  Douglas,   60  App.   Div.  Ala.    301,   34   So.    229;    People   v. 

(N.  Y.)    64,  69  N.  Y.   Supp.   687;  Rardin,  171  111.  App.  226;  Miguez 

In  re  Mcintosh's  Estate.  lB8  Pa.  "^-  Delcambre,  109  La.  1090,  34  So. 

St   525,  27  Atl.  1042.  .     ^^=    ^^"^"^   °^    ^^^^^'    ^^    ^'^<=- 

Rep.   (N.  Y.)   616,  83  N.  Y.  Supp. 

20  Matter  of  Grant,  131  Cal.  426.  g^.  j^  ^^  Reynolds'  Estate,  195 
63   Pac.   731;    Vaughan  v.   Hines,      p^    g^    225,  45  Atl.  726. 

87  N.  C.  445.  gy^  ggg.    jyfgfligy  ^_  shipes,  177 

21  Thomas    r.    Hawpe,    35    Tex.      Ala.  94,  58  So.  304. 

Civ.  App.  311,  80  S.  W.  129.  24  Ring  v.  Burton,  5  Me.  45. 

22  PYoebrich  v.  Lane,  45  Ore.  25  Allison  v.  Abrams,  40  Miss. 
13,  106  Am.  St.  Rep.  634,  76  Pac.  747;  In  re  Williams'  Estate,  47 
351.  Mont.  325,  132  Pac.  421, 
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until  the  validity  of  a  disputed  claim  has  been  deter- 
mined,^® until  a  suit  begun  against  the  administrator  has 
been  decided,^''  or  until  the  conclusion  of  litigation  by  a 
legatee  against  the  g,ttorney  of  the  administrator  con- 
cerning an  alleged  illegal  sale  of  real  property  of  the 
estate.^* 

§  1573.   Settlement  of  Final  Account,  and  Parties  Concluded 
by  Order  of  Confirmation. 

The  statutes  uniformly  demand  that  a  notice  of  settle- 
ment of  final  accounts  be  given,  in  the  manner  designated 
by  the  statute,  to  all  persons  interested  in  the  estate.-* 
Such  interested  parties  may  appear  and  contest  the  ac- 
.  count,  and  after  hearing  the  court  makes  its  order  either 
settling  or  rejecting  the  same.  An  order  settling  a 
final  account  is  in  effect  a  judgment  and  is  conclusive 
upon  all  interested  parties  not  laboring  under  disability, 
unless  it  be  vacated  or  set  aside  upon  appeal  or  as  the 
result    of    a    direct    attack.*"    The    order    settling    his 

20  In   re    Whitney's    Estate,    60  notice  In  the  manner  prescribed 

Hun   (N.  y.)   585,  15  N.  Y.  Supp.  by  statute  of  the  hearing  of  the 

468.  final    account,    ar,e    concluded    by 

27  Beers  v.  Strohbecker,  21  Ga.  the  decree. — Ryan  v.  Hutchinson, 
442;    SUte  v.  Holtcamp,  266  Mo.  161  Iowa  575,  143  N.  W.  433. 
347,  181  S.  W.  1007.  so  Sherman  v.  American  Cong. 

28  Vaiden  v.  Bdson,  85  N.  J.  Eq.  Assn.,  113  Fed.  609,  51  C.  C.  A. 
65,  98  Atl.  635.  329;  Toland  v.  Earl,  129  Cal.  148, 

29  McClellan  v.  Downey,  63  Cal.  79  Am.  St.  Rep.  100,  61  Pac.  914; 
522;  Shirley  v.  Thompson,  123  Matter  v.  Picholr,  146  Cal.  404, 
Ind.  454,  24  N.  B.  253;  Succession  80  Pac.  512;  People  v.  Kohlsaat, 
of  Winn,  30  La.  Ann.  702;  McKen-  168  111.  37,  48  N.  E.  81;  Tucker  v. 
zie  V.  Webber  Hospital  Assn.,  106  Stewart,  121  Iowa  714,  97  N.  W. 
Me.  385,  76  Atl.  704;  State  v.  148;  Graffam  v.  Ray,  91  Me.  234, 
Holtcamp,  266  Mo.  347,  181  S.  W.  39  Atl.  569;  In  re  Williams'  Es- 
1007.  tate,  47  Mont.  325,  132  Pac.  421; 

All  persons  who  have  had  legal      Shelby  v.  Crelghton,  65  Neb.  485, 
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final  account  is  conclusive  upon  the  executor,*^  the 
administrator,^^  interested  parties  including  the  sureties 
upon  the  representative's  bond,^*  and  the  person  render- 
ing the  final  account  is  bound  by  it  in  all  matters.^*  And 
the  order  of  settlement  is  conclusive  as  to  all  matters 
involved  in  the  account  although  in  fact  no  objettions 
Avere  made  and  no  contest  had.^^ 

It  is  only  those  persons  whose  rights  are  affected  by 
the  settlement  of  the  representative's  final  account  who 
are  charged  with  statutory  notice  and  who  are  bound  by 
the  order  of  settlement.^®  And,  further,  the  conclusive- 
ness of  the  decree  settling  a  final  account  depends  upon 
the  fact  that  all  the  statutory  requirements  as  to  filing, 
notice  and  the  like  have  been  strictly  complied  with. 
Those  who  are  not  made  parties  to  the  proceeding  by 
citation  or  notice  in  the  manner  prescribed  by  statute, 
and  who  do  not  appear,  are  not  bound  by  the  order  set- 
tling the  account.^''  And  the  order  settling  the  account  is 

101   Am.   St.    Rep.   630,   91  N.  W.  34  Succession  of  St.  Dlzier,  132 

369;    Matter   of   David,    44    Misc.  La.  657,  61  So.  727. 

Rep.   (N.  Y.)   337,  89  N.  Y.  Supp.  35  Kowalsky  v.  Superior  Court, 

927;    Skillln  v.  Central  Trust  Co.,  13    Cal.   App.   218,    221,    109    Pac. 

80  App.  Div.  (N.  Y.)  206,  80  N.  Y.  158. 

Supp.  188;   Yocum  v.  Commercial  36  Crowley  v.  Mellon,  52  Ark.  1, 

Natl.   Bank,    195    Pa.    St.   411,    46  11  S.  W.  876. 

Atl.    94;    Vaughn    v.    Walsh,    122  37  Canfleld  v.  Canfleld,  118  Fed. 

Wis.  486,  100  N.  W.  840.  1,    55    O.    C.    A.    169;    Shirley    v. 

3iButterfield  v.  Smith,  101  U.S.  Thompson,  123  Ind.  454,  24  N.  E. 

570,  25  L.  Ed.  868.  253;    Succession  of  Winn,  30  La. 

32  Singleton  v.  Garrett,  23  Miss.  Ann.   702;    Miguez  v.   Delcamhre, 

195;  Lamheth  V.  Elder,  44  Miss.  80.  109  La.  1090,  34  So.  99;  Bassett  v. 

33Harter  Co.  v.  Geisel,  18  Cal.  Fidelity   etc.   Co.,   184   Mass.   210, 

App.  282,  122  Pac.  1094.  100  Am.  St.  Rep.  552,  68  N.  E.  205; 

Liability  of  sureties  on  bond  of  Hetzel  t.  Easterly,   96  App.   Mv. 

personal    representative    becomes  (N.  Y.)   517,  89  N.  Y.  Supp.  154; 

fixed  upon  settlement  of  his  final  In   re   Killan's   Estate,   172   N.   Y. 

account,  see  §1356.  547,  63  L.  R.  A.  95,  65  N.  E.  561; 
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not  conclusive  where  settlement  is  had  prior  to  the  expi- 
ration of  the  period  within  which  claims  may  be  pre- 
sented,^* or  where  notice  to  creditors  has  never  been 
published.** 

§1574.   The  Same  Subject:  As  to  What  Matters  Not  Conclu- 
sive. 

An  order  settling  an  account  has  the  effect  only  of 
closing  the  account  up  to  the  time  of  approval,  and  it  is 
not  conclusive  as  to  matters  subsequently  arising.*"  It  is 
conclusive  as  to  the  amount  of  property  received  and  the 
amount  disbursed  ;*^  but  is  not  conclusive  as  to  amounts 
received  by  the  representative  which  are  not  charged  to 


Matter  of  Gall,  182  N.  Y.  270,  74 
N.  E.  875. 

A  judgment  settling  a,  final  ac- 
count is  open  to  collateral  attack 
where  notice  has  not  been  pub- 
lished. —  State  V.  Holtcamp,  266 
Mo.  347,  181  S.  W.  1007. 

Where  the  statute  gives  ample 
protection  to  the  personal  repre- 
sentative by  permitting  him  to 
sue  out  a  citation  running  against 
unknown  parties,  and  he  does  not 
do  so,  an  heir  of  the  decedent 
who  was  not  cited  and  did  not 
appear  is  not  estopped  by  an 
order  settling  the  final  account  of 
the  personal  representative,  from 
moving  to  compel  an  accounting. 
— ^In  re  Killan's  Estate,  172  N.  Y. 
547,  63  L.  R.  A.  95,  65  N.  E.  561, 
by  a  divided  court,  four  to  three. 

38  Shirley  v.  Thompson,  123  Ind. 
454,   24  N.   E.  253. 

The  settlement  of  a  final  ac- 
count prior  to  the  time  specified 


by  statute  within  which  such  an 
account  may  bo  settled,  binds 
only  those  who  were  parties  to 
the  settlement.  —  Jones  v.  Har- 
baugh,  93  Md.  269,  48  Atl.  827. 

39  Van  Liiew  v.  Barrett  &  Bar- 
rett Beverage  Co.,  144  Mo.  509, 
46  S.  W.  202. 

40  People  V.  Rardin,  171  111. 
App.  226;  Redington  Hub  Co.  v. 
Putnam,  76  N.  H.  336,  82  Ati.  715. 

An  ex  parte  settlement  made 
under  the  statute,  though  accom- 
panied by  notice  of  proof  of 
debts,  does  not  necessarily  pre- 
clude relief  in  equity  upon  a 
claim  not  presented  or  reported 
therein.  Such  a  settlement  is 
deemed  prima  facie  correct  only 
so  far  as  it  adjusts  the  account 
to  the  date  mentioned. — ^Ameri- 
can Bank  &  Trust  Co.  v.  Doug- 
lass, 75  W.  Va.  207,  83  S.  E.  920. 

41  Remshard  v.  Renshaw,  102 
Ark.   309,   143   S.   W.  1092. 
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Mm  either  in  his  account  or  by  order  of  coTirt.*^  An  order 
settling  a  final  account  has  the  force  of  a  judgment  as 
to  all  matters  necessarily  involved  in  the  settlement.** 
It  is  not,  however,  conclusive  as  to  matters  not  embraced" 
therein,  but  only  as  to  those  matters  which  are  involved 
in  the  account  and  passed  upon  judicially  by  the  court.** 
Matters  pertaining  to  the  administration  of  the  estate 
which  are  omitted  from  the  account  are  not  affected  by 
its  settlement.*^ 

§  1575.   Order  Settling  Final  Account  Not  Subject  to  Collateral 
Attack. 

A  final  account  settled  by  a  personal  representative  in 
accordance  with  the  statute  in  force  at  the  time  has"^  the 
effect  of  a  final  judgment  and  is  binding  upon  all  inter- 
ested parties  until  set  aside  or  corrected,  and  this  can  be 
done  only  for  those  reasons  which  would  warrant  the 
same  procedure  as  to  any  other  judgment.**  Having  the 

42  In  re  Butler,  66  Misc.  Rep.  Watts  (Pa.)  183;  Boomhower  v. 
409,  123  N.  Y.  Supp.  279.  Babbitt's   Admr.,    67   Vt    327,    31 

43  Waring  v.  Lewis,  53  Ala.  615;      Atl.  838. 

In.  re  Stott,  52  Cal.  403;   French  46  Canfield  t.  Canfield,  118  Fed. 

V.  Woodrufe,  25  Colo.  339,  54  Pac.  1,    55    C.    C.   A.    169;    Matter    of 

1015;    Succession  of  Hoss,  42  La.  Adams,  131  Cal.  415,  63  Pac.  838; 

Ann.   1022,   8    So.   833;    Crump  v.  Graham  v.  Russell,  152  Ind.  186, 

Hart,  189  Mo.  App.  572,  176  S.  W.  50  N.  E.  806;  Tucker  v.  Stewart, 

1089;     Shelby    v.    Creighton,    65  121  Iowa  714,  97  N.  W.  148;  Por- 

Neb.  485,  101  Am.  St  Rep.  630,  91  ter   v.    Long,    124    Mich.    584,    83 

N.  W.  369;  McAfee  v.  Phillips,  25  N.  W.  601;    Matter  of  Meyer,  95 

Ohio   St.   374;    Sager  v.   Lindsey,  App.  Div.    (N.  Y.)    443,   88   N.   Y. 

118  Pa.  25,  13  Atl.  211.  Supp.  798;  Corse  v.  Chapman,  153 

44Hartsel    v.    People,    21    Colo.  N.  Y.  466,  47  N.  E.  812;    Tidball 

296,  40  Pac.  567;  Bayless  v.  Peo-  v.  Shenandoah  Natl.  Bank,  98  Va. 

pie,    56   111.    App.    55;    Crosley   v.  768,  37  S.  E.  318. 

Calhoon,  45  Iowa  557;   Nelson  v.  46  Hatcher  v.   Dillard's   Admrs., 

Barnett,    123    Mo.    564,    27   S.    W.  70  Ala.  343;  Floyd  v.  Newton,  97 

520;    Hibshman    v.    Dulleban,    4  Ark.  459,  134  S.  W.  934;  Reynolds 
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effect  of  a  final  judgment,  the  settlement  of  the  final  ac- 
count can  not  be  attacked  collaterally;  it  can  be  modified 
or  set  aside  only  upon  appeal  or  in  a  direct  proceeding 
upon  the  ground  of  fraud  or  other  equitable  considera- 
tion.*'' It  can  not,  however,  be  collaterally  attacked  upon 


V.  Brumagim,  54  Cal.  254;  State  v. 
Barnett,  2  Marv.  (Del.)  115,  42 
Atl.  420;  People  v.  Medart,  166  111. 
348,  46  N.  E.  1095;  State  v.  Kelso, 
94  Ind.  587;  Tucker  v.  Stewart, 
147  Iowa  294,  126  N.  W.  183;  Ra- 
basse's  Succession,  50  La.  Ann. 
746,  23  So.  910;  Stubblefield  v. 
McRaven,  5  Smedes  &  M.  (14 
Miss.)  130,  43  Am.  Dec.  502; 
Michie  v.  Grainger,  149  Mo.  App. 
301,  129  S.  W.  983;  Wyatt  v.  Wil- 
hite,  192  Mo.  App.  551,  183  S.  W. 
1107;  Hurlburt  v.  Wheeler,  40 
N.  H.  73;  In  re  Heath,  52  N.  J.  Eq. 
807,  33  Atl.  46;  Banning  v.  Got- 
shall,  62  Ohio  St.  210,  56  N.  E. 
1030;  In  re  Rahm's  Estate,  233 
Pa.  602,  82  Atl.  941;  Doringh's 
Petition,  20  R.  I.  459,  40  Atl.  4; 
Watkins  v.  Sansom,  22  Tex.  Civ. 
App.  178,  54  S.  W.  1096;  Ehrn- 
gren  v.  Gronlund,  19  Utah  411,  57 
Pac.  268;  In  re  Doane's  Estate,  64 
Wash.  303,  116  Pac.  847;  Veysey 
V.  Veysey,  86  Wash.  553,  151 
Pac.  39. 

See,  also,  §  1553. 

47  Northrup  v.  Browne,  204  Fed. 
224,  122  C.  C.  A.  496;  Tate  v.  Nor- 
ton, 94  U.  S.  746,  24  L.  Ed.  222; 
Modawell  v.  Holmes,  40  Ala.  391; 
Dooley  v.  Dooley,  14  Ark.  122; 
Harter  Co.  v.  Geisel,  18  Cal.  App. 


282,  122  Pac.  1094;  State  v.  Bar- 
nett, 2  Marv.  (Del.)  115,  42  Atl. 
420;  Rahe  v.  Jobusch,  197  HI.  App. 
200;  Bamum  v.  Rallihan  (Ind. 
App.),  112  N.  E.  561;  Van  Wechel 
V.  Van  Wechel  (Iowa),  159  N.  W. 
1039;  Harlow  v.  Harlow,  65  Me. 
448;  Roberts  v.  Roberts,  71  Md. 
1,  17  Atl.  568;  Parcher  v.  Bussell, 
11  Cush.  (65  Mass.)  107;  Austin 
V.  Lamar,  23  Miss.  189;  Goodman 
V.  Griffith,  155  Mo.  App.  574,  134 
S.  W.  1051;  State  v.  Noll,  (Mo. 
App.),  189  S.  W.  582;  Matter  of 
Stevens,  40  Misc.  Rep.  (N.  Y.) 
377,  82  N.  Y.  Supp.  397;  Debrell 
V.  Ponton,  27  Tex.  623;  Veysey 
V.  Veysey,  86  Wash.  553,  151  Pac. 
39;  Barker  v.  Barker,  14  Wis.  131. 

A  suit  brought  for  the  purpose 
of  vacating  and  setting  aside  an 
order  of  the  county  court  approv- 
ing the  final  settlement  of  an  ad- 
ministrator is  a  "direct"  and  not 
a  "collateral"  attack  upon  such 
order.  —  Johnson  v.  Filtsch,  37 
Okla.  510,  138  Pac.  165. 

As  to  the  jurisdiction  of  the 
probate  court  to  modify  or  vacate 
its  decrees,  see  §  1316. 

As  to  decree  of  probate  court 
not  being  subject  to  collateral  at- 
tack, see  §  1367. 

As  to  the  conclusiveness  of  an 
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the  ground  of  fraud.**  By  statute,  however,  and  contrary 
to  the  general  rule,  in  some  jurisdictions  the  settlement  of 
a  final  account  or  a  discharge  of  the  personal  representa- 
tive obtained  by  means  of  fraud  practiced  upon  the  heirs 
or  upon  the  court,  may  be  collaterally  attacked.*® 

§  1576.   Duty  of  Personal  Representative  to  Account. 

An  executor  or  administrator  occupies  a  position  of 
trust  to  manage  and  settle  the  affairs  of  the  estate  and  to 
caiise  it  to  be  distributed  to  those  entitled  thereto.  One 
duty  imposed  upon  him  is  the  duty  to  account  for  his 
stewardship.^"  This  duty  is  imposed  in  all  cases  except 
where  no  property  has  come  into  his  hands  so  that  there 
is  nothing  for  which  he  can  account,^^  or  where  he  has 
given  a  bond  to  pay  all  debts  and  legacies.^^  Where  the 


order  settling  the  final  account 
and  discharging  the  personal  rep- 
resentative, see  §  1390. 

48  Bonner  v.  Gorman,  71  Ark. 
480,  77  S.  W.  602. 

49  Pass  V.  Pass,  98  Ga.  791,  25 
S.  E.  752;  Knox,  Lewis  &  Co.  v. 
Rayner,  146  Ga.  146,  90  S.  E.  853. 

50  Pearse  v.  Green,  1  Jac.  &  W. 
135;  Willis  v.  Berry,  104  La.  114, 
28  So.  888;  Matter  of  Stanton,  41 
IVHsc.  Rep.  (N.  Y.)  278,  84  N.  Y. 
Supp.  46;  In  re  Houser'S  Estate* 
177  Pa.  441,  35  Atl.  671. 

As  to  what  court  may  compel 
the  personal  representative  to  ac- 
count, see  §  1389. 

An  executor  or  administrator 
who  has  been  removed  from  office 
Is  not  relieved  of  his  duty  to  ac- 
count, see   §  1339. 

As  to  the  right  of  an  adminis- 


trator de  bonis  non  to  the  pos- 
session of  the  assets,  and  as  to 
his  duty  to  account  and  to  compel 
an  accounting  from  his  predeces- 
sor, see  §  1252. 

As  to  who  are  entitled  to  let- 
ters of  administration  de  bonis 
non,  see  §§  1248,  1249. 

As  to  the  powers  of  an  admin- 
istrator de  bonis  non,  see  §  1251. 

As  to  the  right  of  the  executor 
of  a  deceased  executor  to  repre- 
sent the  first  testator,  see  §  1231. 

51  Territory  v.  Bramble,  2  Dak. 
189,  5  N.  W.  945;  Walker  v.  Hall, 
1  Pick.  (18  Mass.)  20;  Bestford's 
Estate,  10  Kulp  (Pa.)  223. 

52  See  §1364;  Tilton  v.  Tllton, 
70  N.  H.  325,  47  Atl.  256;  Leonard 
V.  Clark,  24  R.  I.  470,  53  Atl.  636. 

In  an  action  on  a  bond  making 
an  executor  personally  liable  for 
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account  filed  by  the  personal  representative  makes  a 
prima  facie  showing  that  there  are  no  assets  of  the  estate 
to  be  distributed,  and  there  is  no  proof  to  the  contrary, 
he  will  not  be  ordered  by  the  court  to  file  a  statement  of 
distribution.^^  And  a  personal  representative  may  b^ 
relieved  from  the  duty  to  account  by  the  consent  of  aU 
interested  parties.^* 

§  1577.  Where  Burden  of  Accounting  and  Liability  Rests  upon 
the  Death,  Resignation  or  Removal  of  Personal  Rep- 
resentative. 

The  appointment  of  a  personal  representative  by  the 
probate  court  and  his  acceptance  of  the  oflfice  gives  such 
court  not  only  jurisdiction  of  the  assets  of  the  estate,  but 
also  of  the  person  of  the  representative  until  after  his 
accounts  have  been  settled  and  he  has  been  discharged. 
The  jurisdiction  of  the  court  to  compel  the  representative 
to  account  does  not  terminate  because  of  his  removal  from 
office  and  the  appointment  of  a  successor.^®  Nor  can  the 
representative  relieve  himself  of  the  duty  to  accoimt  by 
resigning  from  office.®*  And  although  the  appointment  of 

the  debts  and  legacies  of  his  tes-  64,  69  N.  Y.  Supp.   687;    Meyer's 

tator.   It  Is  no   defense   that  the  Estate,  13  Pa.  Dist.  Rep.  191,  30 

executor  is  ready  and  willing  to  Pa.    C!o.    Ct.    84;     Tielinghast   V. 

appropriate   for   the   payment   of  Brown   University,    25   R.   I.   284, 

legacies  such  assets  of  the  estate  55  Atl.  758;  Bearing  v.  Selvey,  50 

as  are  in  his  possession. — Probate  W.  Va.  4,  40  S.  E.  478. 

Court  of  Central  Falls  v.  Adams,  55  Hudson   v.   Barratt,    62   Kan. 

27  R.  I.  97,  8  Ann.  Cas.  1028,  60  137,  61  Pac.  737;  In  re  Morrison's 

Atl.  769.  Estate,  68  Ohio  252,  67  N.  B.  567. 

53  Succession  of  Watterston,  19  See,  also,  §  1339. 

La.  Ann.  104.  66  Slagle  v.   Entrekin,   44   Ohio 

54  In  re  Dimmick's  Estate,  111-     St.  637,  10  N.  E.  675. 

La.    655,    35    So.    801;     State    v.  See,   also.   In    re   Radovich,    74 

Stuart,  74  Mo.  App.  182;    Matter      Cal.  536,  5  Am.  St.   Rep.  466,  16 
of  Douglas,  60  App.  Div.  (N.  Y.)      Pac.  321;  Nevitt  v.  Woodbum,  160 
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an  administrator  may  have  been  a  nullity,  yet  if  letters 
have  been  issued  to  him  and  under  such  letters  he  has 
taken  possession  of  assets  of  the  estate  and  has  been 
gnilty  of  misappropriation,  he  can  not  evade  liability 
and  the  duty  to  account  because  of  the  fact  that  his 
appointment  was  void.^'' 

The  general  rule  is  that  where  the  personal  representa- 
tive of  an  estate  dies,  the  executor  or  administrator  of 
the  estate  of  the  deceased  personal  representative  must 
settle  the  accounts  of  his  decedent.^^  In  the  absence  of  a 
statute  giving  jurisdiction  to  the  probate  court,  a  court 
of  equity  only  has  jurisdiction  to  compel  the  executor  or 
administrator  of  the  deceased  representative  to  settle  the 
account  of  his  decedent  with  the  estate  whifch  his  decedent 
represented.^®  Unless  conferred  by  statute  the  probate 
court  has  no  authority  to  cite  the  representative  of  a  per- 
sonal representative  to  settle  the  latter 's  accounts  with 
the  estate  which  he  represented  f°  and  it  has  no  jurisdic- 
tion to  receive  or  act  upon  an  account  presented  by  the 
representative  of  a  personal  representative  against  the 
estate  of  which  the  latter  had  been  the  representative.®^ 

ni.   203,   52   Am.   St   Rep.  315,  43  (N.  Y.)   158,  74  N.  T.   Supp.  443; 

N.  E.  385;    Casoni  v.  Jerome,  58  Jones  v.   Willis,  72   Ohio   189,   74 

N.  Y.  315;   In  re  Hood,  104  N.  Y.  N.  E.  166;   Bowman's  Appeal,   62 

103,  10  N.  E.  35.  Pa.  St.  166;  Denton  v.  Schneider, 

57  Appeal  of  Ela,   68   N.  H.  35,  80  Wash.  506,  142  Pac.  10. 

38  Atl.   501;   Dobler  v.   Strobel,  9  59  Chaquette   v.    Ortet,    60    Cal. 

N.  D.  104,  81  Am.  St.  Rep.  530,  81  594;  EsUte  of  Curtiss,  65  Cal.  572, 

N.  W.  37.  4  Pac.  578;  In  re  Herren's  Estate 

58  Wilson  V.  Hinton,  63  Ark.  145,  (Gatch  v.   Simpson),   40   Ore.   90, 
38  S.  W.  338;  Smlthers  v.  Hooper,  66  Pac.  688. 

23  Md.  273 ;  Muncaster  v.  Muncas-  60  Bush  v.  Llndsey,  44  Cal.  121, 

ter,     23    Md.    286;     Hoagland    v.  124. 

Cooper,  65  N.  J.  Eq.  407,  56  Atl.  ei  Wetzler  v.  Fitch,  52  Cal.  638, 

705;  Matter  of  Irvin,  68  App.  Div.  643. 
Ill  Com.  on  Wills— 37 
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A  court  of  equity,  when  it  determines  that  the  estate  of 
the  representative  is  indebted  for  moneys  received  from 
the  estate  of  the  first  decedent,  may  direct  payment  and 
the  decree  is  regarded  in  the  light  of  the  decree  of  the 
probate  court  settling  the  account  and  directing  pay- 
ment.^^ 

The  estate  of  the  deceased  representative  and  the  sure- 
ties on  his  bond  are  also  financially  liable  for  all  moneys 
and  property  in  the  hands  of  the  representative  at  the 
time  of  his  death  and  belonging  to  the  estate  which  he 
represented.  There  must  be  an  accounting  for  all  assets 
administered  by  the  first  representative  and  all  unad- 
ministered  assets  must  be  turned  over  to  the  administra- 
tor de  bonis  nqn  of  the  estate  of  the  original  decedent.  If 
this  is  not  done,  the  next  of  kin  of  the  first  decedent,  or 
the  administrator  de  bonis  non  of  his  estate  in  some  juris- 
dictions, may  sue  any  person  in  whose  hands  there  may 
be  any  administered  or  converted  assets  of  the  first  estate, 
or  an  action  on  the  bond  of  the  deceased  representative 
may  be  brought.  The  administrator  de  bonis  non  of  the 
estate  of  the  first  decedent  may  take  any  necessary  action 
to  reduce  the  unadministered  assets  of  the  estate  to  his 
possession.  These  matters  are  now  largely  regulated  by 
statute."*  And  where  the  personal  representative  of  the 
first  decedent  was  in  default  at  the  time  of  his  death,  a 
claim  for  an  accounting  may  be  presented  in  the  probate 
court  against  the  estate  and  personal  representatives  of 
the  deceased  representative.  The  probate  court  may  hear 
and  determine  the  merits  of  the  claim  as  an  equitable 
proceeding,  and  order  the  payment  of  the  amount  found 
due.®*   Such  an  order  does  not  give  a  right  to  an  execu- 

62  Chaquette    v.    Ortet,    60    Cal.  64  Bliss  v.  Seaman,  165  111.  422, 
594,  601.                                                       46  N.  E.  279. 

63  See  §§  1251,  1252. 
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tion  against  tlie  personal  representative  of  the  deceased 
representative,  but  simply  determines  the  amount  for 
■\vliich  the  deceased  representative,  by  his  representative, 
shall  be  charged  for  assets  for  which  there  has  been  no 
accounting.  It  fixes  the  status  of  the  deceased  represen- 
tative with  respect  to  the  estate  of  the  first  decedent  at 
the  time  of  such  decedent's  death."^ 

§  1578.    Probate  Court  Has  Jurisdiction  to  Compel  Accounting. 

Original  jurisdiction  is  vested  in  the  probate  court  to 
compel  the  personal  representative  of  an  estate  to  ac- 
count.®'' The  fact  that  the  petition  alleges  the  representa- 
tive has  rendered  the  estate  insolvent  by  fraudulently 
causing  the  transfer,  to  himself  individually,  of  stock 
belonging  to  the  estate,  and  prays  a  retransfer  of  the 
stock,  does  not  give  a  court  of  equity  jurisdiction,  it  being 
in  effect  an  attempt  to  compel  an  accounting.  If  the  rep- 
resentative is  ordered  to  account  by  the  probate  court 
and  fails  to  do  so,  such  court  may  remove  him  and  order 
a  suit  to  be  brought  upon  his  bond.  If  the  stock  is  in 
reality  an  asset  of  the  estate,  it  is  immaterial  how  it  came 
into  the  hands  of  the  representative ;  and  as  to  the  main- 
tenance of  a  bill  in  equity,  it  is  immaterial  whether  or  not 
the  estate  had  been  rendered  insolvent  by  the  transfer  of 
the  stock.*'^  Where  the  estate  is  yet  in  the  course  of 
administration  and  the  personal  representative  whose 
letters  have  been  revoked  has  not  filed  an  account,  the 
proper  procedure  is  to  compel  an  accounting  by  him  in 
the  probate  court,  and  until  such  accounting  is  had  a  suit 

66  Davis  V.  Eastman,  68  Vt.  225,  v.  Kinsey,  144  Mass.  587,  12  N.  E. 

35  Atl.  73.  365;    Green  v.  Gaskill,  175  Mass. 

66  Magraw  v.  MoG-lynn,  26  Gal.  265,  56  N.  E.  560. 
421,   430;    Hudson   v.   Barratt,    62  67  Greene  v.  Brown,  180  Mass. 

Kan.  137,  61  Pac.  737;  Ammidown  308,  62  N.  E.  374. 


2410  COMMENTABIES    ON    THE   lAW   OF   WILLS. 

on  the  bond  of  the  representative  who  has  been  removed 
is  not  authorized,  nor  can  equitable  jurisdiction  be 
invoked.** 

§  1579.   Who  May  Object  to  an  Account:  Duty  of  Court. 

Upon  the  settlement  of  an  account,  every  creditor,  heir, 
next  of  kin,  devisee  or  legatee,  is  an  interested  party  and 
as  such  has  the  right  to  appear  and  to  take  exceptions 
to  the  account.  If  they  do  not  appear  they  are  considered 
as  having  no  objections  to  the  account  as  rendered.®®  The 
right  to  appear  and  contest  the  account  of  a  personal  rep- 
resentative is  restricted  to  persons  who  are  interested  in 
the  estate,  but  if  there  is  any  doubt  as  to  the  question  of 
interest,  it  should  be  resolved  in  favor  of  the  objecting 
party.''"  A  creditor  may  object  to  the  account  since  he 
has  an  interest  in  the  assets  of  the  estate.'^  An  admin- 
istrator may  contest  the  account  of  his  predecessor,  since 
it  is  his  duty  to  protect  the  estate  against  all  tmlawful 
claims ;  and  it  is  also  the  duty  of  the  court  to  do  so  at  the 
suggestion  of  any  party  or  upon  its  own  motion.'^*  The 
guardian  of  a  minor  beneficiary  has  the  right  to  represent 
the  interests  of  his  ward  and  contest  the  account  of  the 
personal  representative;  and  the  fact  that  an  attorney 
has  been  appointed  to  represent  minor  heirs  does  not 
deprive  the  guardian  of  such  right.'''  The  attorney  of 
the  executor  or  administrator,  however,  can  not  file  excep- 

68  Hudson  V.  Barratt,  62  Kan.  See,  also,  Estate  of  Adams,  131 
137,  61  Pac.  737.  •  Cal.  415,  417,  63  Pac.  838. 

See,  also,  Welhe  v.  Statliam,  67  7i  Tompkins  v.  Weeks,  26  Cal. 

Cal.  84,  7  Pac.  143;  Grow  v.  Dob-  51,  58;  Estate  of  MlqPougald,  146 

bins,  128  Mass.  271.  Cal.  191,  194,  79  Pac.  878. 

69  Estate  of  McDougald,  143  Cal.  72  Estate  of  Spanier,  120  Cal. 
476,  479,  77  Pac.  443.  698,  53  Pac.  357. 

70  Garwood  v.  Garwood,  29  Cal.  78  Estate  of  Rose,  66  Cal.  241,  5 
514,  519.  Pac.  220. 
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tions  to  the  account  since  he  is  not  a  person  interested  in 
the  estate^*  But  even  in  the  absence  of  objections,  the 
court  should  carefully  scrutinize  the  account  and  reject 
all  claims  which  are  illegal  or  unjust.'^  ^  The  probate  court 
has  the  power  to  determine  whether  any  items  of  expense 
or  disbursement  are  proper  to  be  allowed^® 

§  1580.   How  Objections  to  an  Account  Should  Be  Stated. 

Where  the  statute  prescribes  no  rules  of  practice  as  to 
objections  to  an  account,  the  better  procedure  seems  to  be 
that  the  account  and  the  objections  thereto  represent  the 
pleadings  of  the  parties  and  that  the  issues  to  be  tried  are 
to  be  determined  therefrom,  the  objecting  parties  being 
required  to  specify  the  particular  items  to  which  they 
take  exception  and  to  state  any  matters  of  fact  in  con- 
nection therewith  upon  which  they  rely  for  the  purpose 
of  attaching  liability  to  the  representative.'^''  Where  the 
alleged  exceptions  to  the  account  do  not  object  to  the 
account  in  any  particular,  but  in  effect  constitute  a  de- 
mand that  the  executors  be  .required  to  do  their  duty  by 
paying  a  sum  of  money  to  the  excepting  parties,  such 
exceptions  can  not  be  allowed.  If  the  rule  were  other- 
wise, any  creditor  might  take  a  like  exception  to  the 

74  Estate  of  Kruger,  143  Cal.  derson,  74  Cal.  199,  205,  15  Pac. 
141,  145,  76  Pac.  891.  753;    In    re    Heuser's    Estate,    87 

75  Estate  of  Sanderson,  74  Cal.  Hun  (N.  Y.)  262,  33  N.  Y.  Supp. 
199,  210,  15  Pac.  753;  Estate  of  831;  Peck  v.  Sherwood,  56  N.  Y. 
Franklin,  133  Cal.  584,  587,  65  Pac.  615;  In  re  Conser's  Estate  (War- 
1081;  Estate  of  Willey,  140  Cal.  ren  v.  Hendricks),  40  Ore.  138,  66 
238,  243,  73  Pac.  238.  Pac.  607;  In  re  Roach's  Estate,  50 

76  Dodson  V.  Nevitt,  5  Mont.  Ore.  179,  92  Pac.  118 ;  In  re  Hart's 
518,  6  Pac.  358.  Estate,    203   Pa.    St.    480,   53   AU. 

77  Estate  of  Sylvar,  1  Cal.  App.  364. 
35,  37,  81  Pac.  663;  Estate  of  San- 
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account,  seek  to  establish  the  validity  of  his  claim  and 
demand  its  payment.''^ 

§1581.    Statute  of  Limitations  Does  Not  Apply,  but  Laches 
May  Be  Urged. 

The  duty  to  account  is  a  continuing  one  and  in  an 
action  for  an  accounting  the  plea  of  limitations  is  not  open 
either  to  an  executor  or  administrator,  to  the  sureties  on 
his  bond,  or  to  the  personal  representative  of  a  deceased 
executor  or  administrator.''*  Any  assets  of  the  estate 
coining  into  the  hands  of  the  personal  representative  and 
not  disbursed  or  distributed  by  him,  are  impressed  with 
a  trust  in  favor  of  the  beneficiaries  entitled  thereto,  and 
while  the  trust  continues  the  statute  of  limitations  does 
not  begin  to  run.  But  although  the  statute  of  limitations 
may  be  inapplicable,  yet  the  defense  of  laches  may  be 
raised.  Whenever  one  neglects  or  omits  to  assert  a  right 
for  an  extended  period  of  time,  the  defense  of  laches 
becomes  a  bar  where  circumstances  have  arisen  which 
have  altered  the  -situation  of  the  parties,  or  where  acts 
done  during  the  interval  injuriously  affect  either  party 
so  that  an  enforcement  of  the  demand  would  result 
in  injurious  consequences  directly  referrable  to  such 
changed  conditions  and  to  the  delay.*"  Although  a  party 
have  a  provable  claim  against  an  estate,  yet,  if  without 
sufficient  cause  he  neglects  to  prove  and  exhibit  it  in  due 
time,  it  may  be  that  in  a  subsequent  attempt  to  pursue 

78  Carey  v.  Monroe,  54  N.  J.  Eq.  Cushman,  170  Mass.  286,  49  N.  E. 

632,  35  Atl.  456.  631;  Daves  v.  Eastman,  68  Vt  225, 

79Elizalde  v.  Murphy,   163  Cal.  35  Atl.  73. 

681,  126  Pac.  978;   Estate  of  San-  so  Wollaston  v.   Tribe,   L.  R.   9 

derson,  74  Cal.  199,   215,  15   Pac.  Eq.  44,  50;  Constable  v.  Camp,  87 

753;     Fuller,    Probate    Judge,    v.  Md.  173,  39  Atl.  807. 
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the  assets  into  the  hands  of  the  legatees  or  distributees 
he  will  be  successfully  met  with  the  defense  of  laches.*^ 

§  1582.   Personal  Representative  May  Explain  Loss,  but  Can 
Not  Make  a  Profit  out  of  tlie  Estate. 

The  personal  representative  stands  charged  with  the 
appraised  value  of  the  estate,  but  it  is  not  conclusive,  for 
if  there  has  been  a  loss,  he  may  explain  the  loss  and 
receive  credit  therefor.  It  is  incumbent  upon  him,  how- 
ever, to  show  the  cause  and  reason  for  such  loss  and  that 
it  was  incurred  without  his  fault.*^  Under  no  conditions, 
however,  is  he  entitled  to  make  a  personal  profit  by  deal- 
ing with  the  assets  of  the  estate.^^  Any  balance  which 
remains  in  the  hands  of  the  personal  representative  after 
paying  creditors  a  pro  rata  dividend  as  ordered  by  the 
court,  belongs  to  the  estate  and  is  not  the  property  of  the 
representative,  even  though  there  was  a  contest  and  a 
settlement  as  to  the  amount  of  the  dividend  to  which  the 
creditors  were  entitled.  If  the  amount  is  fixed  by  a  com- 
promise, any  balance  is  the  property  of  the  estate  and  not 
that  of  the  personal  representative,  since  he  can  not  be 
allowed  to  make  a  profit  for  himself  by  buying  in  claims 
of  the  estate  or  by  paying  them  at  a  discount.^*  Where 
the  court  has  ordered  a  pro  rata  dividend  to  be  paid  to 
the  creditors  of  the  estate,  the  personal  representative 
has  no  authority  to  demand  that  they  execute  a  receipt 
in  full  of  their  claims.    He  has  no  authority  to  demand 

81  ZoUickoffer  v.  Seth,  44  Md.  As  to  the  operation  and  effect 
359.  of  the  inventory,  see  §  1410. 

82  Eis  parte  Jones,  4  Cranch  C.  C.  As  to  the  operation  and  effect 
185,  Fed.  Cas.  No.  7443;  Mussey  v.  of  the  appraisement,  see  §  1411. 
Sanborn,    15    Mass.    155 ;     In    re  83  See  §  1509. 

Jones,  1  Redf.  (N.  Y.)  263.  84  Jacoway  v.  Hall,  67  Ark.  340, 

55  S.  W.  12. 
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of  the  creditors  that  they  should  relinquish  their  right 
to  participate  in  the  future  assets  of  the  estate  as  a  condi- 
tion of  receiving  the  money  directed  to  be  paid  to  them.*^ 

§  1583.   Where  Representative  Fails  to  Account:  Suit  on  Bond. 

Where  a  personal  representative  who  has  been  cited 
to  file  an  account  fails  so  to  do,  unless  the  statute  pre- 
scribes that  a  decree  first  be  entered  requiring  the  repre- 
sentative to  file  an  account  before  leave  can  be  granted  to 
bring  suit  on  his  bond,  the  fact  that  the  record  shows  that 
after  citation  he  has  failed  to  file  an  account  is  sufficient 
to  authorize  the  court  to  grant  leave  to  bring  an  action 
on  his  bond.  This  may  be  done  without  notice  to  the  rep- 
resentative or  his  sureties,  but  they  are  not  precluded 
from  any  defense  which  may  be  open  to  them.*® 

§  1584.   Suit  by  Creditor  Against  Distributees  of  Estate. 

Where  a  claim  against  the  decedent  does  not  arise  untU 
after  his  estate  has  been  settled,  it  being  impossible  in 
such  a  case  to  present  the  claim  to  the  probate  court  for 
allowance,  the  claimant  should  recover  what  is  due  him 
from  the  heirs  or  next  of  kin  if  the  decedent  died  intestate, 
or  from  the  legatees  and  devisees  of  a  testate  decedent, 
to  an  amount  not  exceeding  the  value  of  the  property 
which  they  received  from  the  estate.®''  But  the  rules  for 
the  payment  of  debts  must  be  taken  into  consideration; 
and  in  a  suit  against  the  distribjitees  of  an  estate  for  the 
collection  of  a  claim  against  the  decedent,  the  rule  that 
the  personal  property  of  the  estate  is  primarily  liable  for 
the  payment  of  debts  and  that  the  realty  may  not  be 

85  Jacoway  v.  Hall,  67  Ark.  340,  Cushman,  170  Mass.  286,  49  N.  E. 
55  S.  W.  12.  631. 

^   ,  87  Forbes    v.    Harrington,    171 

86  Fuller,     Probate     Judge,     v.      ,^         „„„    ^„  „   „   „,^ 

'  Mass.  386,  50  N.  E.  641. 
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resorted  to  unless  the  personalty  is  insuffici'ent  for  such 
purpose,  and  the  further  rule  that  residuary  and  general 
legacies  must  be  resorted  to  for  the  payment  of  debts 
before  demonstrative  or  specific  legacies  are  liable,  should 
determine  among  the  distributees  upon  whom  the  primary 
obligation  rests  for  the  payment  of  such  claim.*' 

88  Constable  T,   Camp.   87   Md.  173,  39  AU.  807, 
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§  1585.  As  to  Personal  Representative  Being  Entitled  to  Com- 
pensation. 

The  rule  of  the  common  law  is  that  neither  executors 
nor  administrators  are  entitled  to  any  compensation  for 
the  performance  of  the  duties  of  the  office,  the  position 
being  honorary.^  But  in  the  United  States,  in  practically 
every  jurisdiction,  the  common  law  rule  no  longer  pre- 
vails, having  generally  been  abrogated  by  statute ;  and 
the  American  rule  is  that  executors  and  administrators 

1  Robinson  v.   Pett,  3  P.  Wms.  v.   Armstrong,   10   N.  J.   Eq.   263; 

249;  Brocksopp  V.  Barnes,  5  Madd.  Manning    v.    Manning's    Exrs.,    1 

90;   Barney  v.  Saunders,  16  How.  Johns.  Ch.  (N.  Y.)  527;  Matter  of 

(U.  S.)    535,  542,  14   L.   Ed.  1047;  Sprague,    46    Misc.    Rep.    (N.    Y.) 

Kenan   v.   Graham,   135   Ala.    585,  216,  94  N.  Y.  Supp.  84;   Logan  v. 

33  So.  699;    Gaines  v.  Reutch,  64  Logan,  1  McCord  Eq.  (S.  C.)   1. 
Md.  517,  521,  2  Atl.  913;  Warbass 

(2416) 
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are  entitled  to  a  reasonable  remuneration  for  faitliful 
service,  at  the  same  time  being  strictly  liable  for  any  loss 
Avhich  may  occur  by  reason  of  wrong  on  their  part.^  The 
right  to  compensation  is  not  limited  to  general  executors 
and  administrators,  but  is  allowed  to  those  holding  under 
a  special  or  temporary  appointment.*  This  includes  an 
administrator  pendente  lite.*  And  although  the  appoint- 
ment of  an  executor  or  administrator  may  be  voidable 
and  subsequently  be  set  aside,  if  the  representative  ap- 
parently acted  in  good  faith,  qualified  and  accepted  the 
trust  under  which  he  was  appointed,  and  duly  proceeded 
to  administer  the  estate,  he  is  entitled  to  credit  for  rea- 
sonable disbursements,  costs,  expenses,  and  for  commis- 
sions earned  in  the  proper  discharge  of  his  trust  during 
the  time  of  his  appointment.® 

The  purpose  for  which  compensation  is  allowed  an 
executor  or  administrator  is  to  reward  him  not  only  for 

2  Bamey  v.   Saunders,  16  How.  3  Clark   v.    Knox,    70    Ala.    607, 

(U.   S.)   535,  542,  14  L.  Ed.  1047;  45  Am.  Rep.  93;  Wilson  v.  Wilson, 

Kenan  v.  Graham,  135  Ala.  585,  33  3   qui   ^   j.    {Md.)    20;    Stone   v. 

So.  699;  Caldwell's  Admr.  v.  Hamp-  Haskins,  97  111.  App.  3;  In  re  Ford, 

ton,  21  Ky.  L.  Rep.  793,  53  S.  W.  39  Mont.  283,  74  Pac.  735;   In  re 
14;   St.  Paul  Trust  Co.  v.  Kittson, 
62  Minn.  408,  65  N.  W.  74;  Stewart 


Bgan's  Estate,  7  Misc.  Rep.  (N.  Y.) 
262,  27  N.  Y.  Supp.  1009;   Bell  v. 


V.  Harriman,  56  N.  H.  25,  22  Am. 

„„„.,.  »        X  Goss,   33   Tex.    Civ.   App.   158,    76 

Rep.  408;  Warbass  v.  Armstrong,  '^'^        •" 

.„  ^.    ^    r,      o/.n     i,T  **         f  n.,1  S.  W.  315;   Powell  v.  Foster's  Es- 
10  N    J.  Ea.  263;   Matter  or  Gul- 

..."     X.     or    ^.-        r,  /^xT    V  ^  tate,  71  Vt.  160,  44  Atl.  96. 

denkirch,   35   Misc.   Rep.    (N.   Y.) 

123,  71  N.  Y.   Supp.   310;    Matter  *  Harrison  v.  Clark,  95  Md.  308. 

of  Sprague,  46  Misc.  Rep.  (N.  Y.)  52  Atl.  514;  Hawkins  v.  Cunning- 

216,  94  N.   Y.   Supp.  84;    Read  v.  liam,  67  Mo.  415. 

Franklin    (Tenn.    Ch.),    60    S.    W.  5  In  re  Owen's  Estate  (Johnson 

215;    Dromgoole  v.  Smith,  78  Va.  v.   Armstrong),    3^   Utah   469,    91 

665.  Pac.  283;   Rice  v.  TUton,  14  Wyo. 

Compare:    State  v.  Piatt,  4  Harr.  101,  82  Pac.  577. 

(Del.)  154. 
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his  time  and  services,  but  also  for  the  responsibility 
which  he  assumes,  since  he  is  bound  to  the  faithful  per- 
formance of  the  trust  which  he  must  administer  and  set- 
tle under  the  direction  of  the  court.*  The  right  of  an 
executor  or  administrator  to  compensation  or  commis- 
sions for  the  performance  of  his  duties  is  an  erpense  of 
administration  and  as  such,  in  common  with  all  other 
administrative  expenses,  must  be  paid  before  the  benefi- 
ciaries under  the  will  or  the  distributees  of  the  estate  are 
entitled  to  their  shares.^ 

§  1586.   Renunciation  of  Right  to  Compensatioa. 

Although  the  personal  representative  has  the  right  to 
compensation,  this  right  may  be  waived  or  renounced. 
Such  renunciation  violates  no  rule  of  public  policy,  and 
a  renunciation,  having  been  once  made,  can  not  thereafter 
be  withdrawn.^  If  one  voluntarily  seeks  the  administra- 
tion of  an  estate  upon  the  promise  that  he  will  demand 
no  compensation  for  his  services,  he  will  be  held  to  the 
agreement  and  none  will  be  allowed.®    And  this  rule 

6  Powell  V.  Burrus,  35  Miss.  605;  "The  law  does  not  forbid  gratu- 
Hipklns  V.  Bernard,  2  Hen.  &  M.  Itous  services,  even  in  fiduciary 
(Va.)  21.  relations,  and  If  acts  purport  to 

7  Williamson  v.  Wilkins,  14  Ga.  be  done  gratuitously  no  claim  for 
416;  Lutjen  v.  Lutjen,  63  N.  J.  Eq.  payment  can  be  founded  upon 
391,  51  Atl.  790;  Matter  of  Nichol-  them  at  a  later  date." — Mclntire 
son,  1  Nev.  518;  Halsey  v.  Van  v.  Mclntire,  192  tJ.  S.  116,  123,  48 
Amrlnge,  6  Paige  (N.  Y.)  12.  L.  Ed.  369,  24  Sup.  Ct  196. 

8  Matter  of  Davis,  65  Cal.  309,  A  renunciation  of  the  right  to 
4  Pac.  22;  Lamar  v.  Lamar,  118  compensation  may  be  withdrawn 
Ga.  684,  45  S.  E.  498;  In  re  Dim-  with  the  consent  of  the  court 
mick.  111  La.  655,  35  So.  801;  where  no  interested  parties  ob- 
Mott  V.  Fowler,  85  Md.  676,  37  Atl.  ject.— Estate  of  Carver,  123  Cal. 
717;     Morton    v.     Johnston,     124  102,  55  Pac.  770. 

Mich.  561,  83  N.  W.  369;  Matter  9  Matter  of  Davis,  65  Cal.  309, 
of  Hopkins,  32  Hun  (N.  Y.)  618.         4  Pac.  22, 
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applies  where  the  personal  representative  agrees  in  open 
court  that  he  will  demand  no  compensation,^"  or  where 
an  order  to  that  effect  is  entered  with  the  consent  of  all 
parties.^^ 

§  1587.   Effect  of  Death,  Resignation  or  Removal  from  Office. 

The  fact  that  the  personal  representative  dies  or 
resigns  before  the  termination  of  his  trust,  or  that  his 
letters  are  revoked,  except  in  the  instance  where  he  has 
been  guilty  of  such  fraud  and  wrongdoing  that  he  may 
be  said  not  to  have  performed  any  service  for  the  estate, 
does  not  prohibit  an  allowance  of  compensation  for  the 
services  actually  performed.^^  But  should  the  personal 
representative  die  before  assuming  control  of  any  of  the 
assets  of  the  estate  or  before  performing  any  of  the 
duties  of  his  office,  his  estate  is  not  entitled  to  compen- , 
sation.^^ 

§1588.   Manner  of  Determining  Compensation  of  Representa- 
tives. 

The  amount  of  compensation  which  an  executor  or 
administrator  shall  receive  for  the  performance  of  the 
duties  of  his  office  depends  upon  the  statute  of  the  par- 
ticular jurisdiction.  Such  statutes  vary,  in  some  juris- 
dictions the  representative  being  entitled  to  such  com- 
pensation as  the  probate  court  may  determine  to  be 

10  Bate    V.    Bate,    11    Bush    (74  cession  of  Brown,  27  La.  Ann.  328, 

Ky.)   639;   Matter  of  Hopkins,  32  331;   In  re  Handfield's  Estate,  16 

Hun  (N.  Y.)   618.  Mo.  App.  332;  Matter  of  Douglas, 

ilMcIntirev.  Mclntire,  192  U.  S.  60  App.  Div.  (N.  Y.)  64,  69  N.  Y. 

116,  123,  48  L.  Ed.  369,  24  Sup.  Ct.  Supp.  687;  Brown  v.  McGee's  Es- 

196.  tate,  117  Wis.  389,  94  N.  W.  363. 

12  Matter   of    Strong,    119    Cal.  is  McKnight's    Exrs.   v.   Walsh, 

663,  51  Pac.  1078;  Frazier  v.  Cava-  23  N.  J.  Eq.  136;  Hall  v.  Hall,  78 

naugh,  4  Ky.  L.  Rep.   711;    Sue-  N.  Y.  535. 
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reasonable  under  all  the  circnmstances  of  the  case,  lim- 
ited generally  so  that  it  shall  not  exceed  a  percentage  of 
the  value  of  the  estate;  in  other  jurisdictions  the  com- 
pensation is  in  the  form  of  a  commission  on  the  value  of 
the  assets  of  the  estate  administered  by  the  representa- 
tive, often  on  a  sliding  scale,  the  percentage  decreasing 
as  the  value  of  the  estate  increases.  Such  percentage 
commissions  may  be  fixed  as  compensation  only  for 
attending  to  the  routine  matters  of  administration,  and 
where  special  services  are  required  the  court  may  be 
authorized  by  the  statute  to  allow  additional  compensa- 
tion for  such  services,  but  the  additional  compensation 
which  may  be  allowed  is  generally  limited.  In  some 
states  the  commissions  allowed  are  based  upon  moneys 
received  and  disbursed,  in  others  receipts  only  are  con- 
sidered, while  in  still  others  disbursements  only  are  taken 
into  account.  The  statutes  of  the  particular  jurisdiction 
must  be  consulted  in  every  case. 

If  the  representative  is  entitled  to  commissions  accord- 
ing to  the  value  of  all  the  assets  of  the  estate  which  come 
into  his  hands  or  are  accounted  for  by  him,  the  inventory 
and  appraisement  may  or  may  not  afford  a  basis  of  cal- 
culation for  the  purpose  of  the  allowance,  and  can  not  in 
any  case  amount  to  more  than  prima  facie  evidence  of 
the  value.^*  If  the  administrator  sells  a  portion  of  the 
estate,  the  amount  received  becomes  evidence  of  its  value 
for  which  he  must  account  and  upon  which  his  commis- 
sions are  to  be  estimated.  ^^  Under  such  a  statute  the  rep- 
resentative is  entitled  to  ccjmmissions  on  the  value  of  the 

14  Estate   of   Simmons,   43   Cal.      Estate  of  Carver,  123  Cal.  102,  106, 
543,  549 ;  Estate  of  Fernandez,  119      55  Pac.  770. 
Cal.   579,   584,   585,   51  Phjc.   851;  is  Estate  of  Fernandez,  119  CaL 

679,  585,  51  Pac.  851. 
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property  accounted  for,  even  though  it  exceeds  the  ap- 
praised value.^^  Assets  which  do  not  come  into  the  hands 
of  the  representative  can' not  be  considered  in  fixing  the 
amount  of  his  compensation.^'' 

§  1589.   At  What  Period  Oompensatian  May  Be  Allowed  the 
Representative. 

Until  the  estate  has  been  administered  and  is  ready  for 
distribution  and  the  final  account  of  the  representative 
has  been  settled  and  allowed,  it  is  often  impossible  to 
determine  accurately  the  amount  and  value  of  services 
rendered  by  the  representative ;  and  this  is  true  whether 
the  representative  is  to  receive  as  compensation  an  allow- 
ance by  the  court  according  to  the  value  of  the  services 
rendered,  or  a  fixed  sum  based  upon  a  percentage  of  the 
value  of  the  assets  accounted  for  by  him,  or  a  percentage 
of  his  receipts  or  disbursements.  Likewise  until  there 
has  been  a  final  accounting  and  settlement  it  is  largely 
impossible  to  determine  M^hether  or  not  the  representa- 
tive has  been  guilty  of  neglect,  devastavit,  fraud  or  other 
wrong,  for  which  he  may  not  only  be  required  to  make 
good  the  loss,  but  may  forfeit  his  right  to  compensation. 
It  has  therefore  been  held  in  the  absence  of  statutory 
regulations  that  the  representative  is  not  entitled  to  his 
commissions  or  an  allowance  for  compensation  until  the 
final  settlement  of  his  accounts.^*  But  although  full  com- 

16  Matter  of  Lunalilo,  13  Ha-  Lamar,  118  Ga.  684,  45  S.  E.  498; 
wail  317;  Evans  v.  Iglehart,  6  Gill  Immendorf' s  Estate,  21  Pa.  Co.  Ct. 
&  J.  (Md.)  171^  Ladd  v.  Stephens,      268;  De  Loach  v.^Sarratt,  58  S.  C. 

147  Mo.  319,  48  S.  W.  915;  Matter      ^^'^'  ^^  ^-  ^-  ^^^■ 

*  TT^-     1      oi    A    „    ™„    ^M    v\  18  Estate  of  Barton,  55  Cal.  87; 

of  Whipple,  81  App.  Div.   (N.  Y.)  '  • 

In  re  Levinson,  108  Cal.  450,  456, 


589,  81  N.  Y.  Supp.  393. 

IT  Estate    of    Cours,ei 
Unrep.  756,  65  Pac.  965;  Lamar  v.      484;  Rucker  v.  Lamhdin,  12  Smed. 


41  Pac- 483,  42  Pac.  479;  Matter  of 
IT  Estate    of    Cours,en,    6     Cal.      Sawyer,  124  Iowa  485,  100  N.  W. 
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missions  may  not  be  ascertainable  or  allowed  until  final 
settlement,  yet  the  representative,  by  the  faithful  per- 
formance of  his  duties,  earns  a  portion  of  his  commis- 
sions prior  to  final  accounting,  and  since  he  has  no  right 
to  appropriate  any  of  the  assets  of  the  estate  for  the 
purpose  of  compensating  himself  unless  such  compensa- 
tion has  been  allowed  him  by  the  court,^®  it  is  quite  a 
general  practice,  upon  the  settlement  of  annual  or  inter- 
mediate accounts  of  the  representative,  for  the  court  to 
make  a  partial  allowance  for  commissions.^"  And  where 
the  administration  of  the  estate  must  continue  over  a 
period  of  several  years,  it  would  in  fact  be  an  injustice 
to  the  representative  to  postpone  the  allowance  to  him 
of  any  commissions  until  final  accounting.^^  A  partial 
allowance  of  commissions  is  authorized  by  statute  in  some 
jurisdictions  ;^^  and  a  testator  in  his  wiU  may  direct  that 
compensation  be  paid  the  executor  at  fixed  intervals.^* 

§  1590.   Compensation  Fixed  by  WiU  or  by  Agreement. 

The  testator  in  his  wiU  may  fix  the  amount  of  com- 
pensation to  be  allowed  the  executor,  even  at  a  figure  less 

&  M.    (20  Miss.)    230;    Matter  of  App.  Div.    (N.  Y.)    403,   56  N.  Y. 

Fumiss,  86  App.  Div.  (N.  Y.)   96,  Supp.  460. 

83  N.  Y.  Supp.  530.  21  In  re  Ricker,   14  Mont.   153, 

19  Kenan  v.  Graham.  135  Ala.  29  L.  R.  A.  622,  35  Pac.  960;  In 
585,  33  So.  699;  Wieelwright  v.  ''^  Gelbach's  Estate,  14  Pa.  Dist. 
Rhodes,  28  Hun  (N.  Y.)  57;  ^^P"  ^^'  Walworth's  Estate  v. 
Meeker     v.     Crawford,     5     Redf.  Bartholomew's  EsUte,  76  Vt.  1,  56 

Atl.  101;  Van  Winkle  v.  Blackford, 
54  W.  Va.  621,  46  S.  E.  589. 

22  Cal.  Code  Civ,  Pro.,  §  1616,  as 
amended  1911. 

See,  also.  Estate  of  Jones,  166 

20  Collins  V.  Tilton,  58  Ind.  374;      Cal.  147,  135  Pac.  293;   Estate  of 
Webb  V.  Peck,  131  Mich.  579,  92      Piercy,  168  Cal.  750,  145  Pac.  88. 
N.  W.  104;   Powell  v.  Burrus,  35  23  Matter  of  Ringot,  124  Cal.  45, 
Miss.  605;  Spencer  v.  Spencer,  38      56  Pac.  781, 


(N.  Y.)  450;  In  re  Gerow's  Estate 
(In  re  Felter),  23  N.  Y.  Supp.  847; 
Hodges  V.  Armstrong,  14  N.  C. 
253. 
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than  that  which  the  statute  would  authorize  the  repre- 
sentative to  receive.  If,  however,  the  executor  accepts 
the  trust,  he  is  bound  by  the  provisions  of  the  will.^*  And 
it  is  held  that  by  agreement  between  the  applicant  for 
letters  testamentary  or^of  administration  and  the  inter- 
ested parties,  the  compensation  which  the  representative 
shall  receive  may  be  fixed  irrespective  of  what  the  statute 
might  allow.^^  This  rule  is  questioned  if  the  amount  of 
compensation  agreed  upon  exceeds  the  statutory  allow- 
ance, since  it  would  permit  the  representative  to  receive 
a  greater  portion  of  the  estate  than  the  law  prescribes 
for  the  services  he  may  render.  Such  an  agreement  is 
apparently  without  consideration  and  has  been  held  void 
as  against  public  policy.^®  And  in  California  it  is  pre- 
scribed by  statute  that  any  contract  between  the  personal 
representative  and  any  person  interested  in  the  estate, 
whereby  the  representative  will  receive,  either  directly  or 
indirectly,  any  greater  compensation  than  that  fixed  by 
statute,  is  null  and  void  as  against  the  policy  of  the  law.^'^ 
And  an  assignment  by  an  executor  or  administrator  of 
compensation  or  commissions  to  be  earned  for  the  faith- 
ful performance  of  the  duties  of  his  office  is  against  public 

24  Matter  of  Ringot,  124  Cal.  45,  25  Llttell  v.   Hackley,   126   Fed. 

56  Pac.  781;  Matter  of  Runyon,  309,  61  C.  C.  A.  295;  Jones  v.  Har- 
125  Cal.  195,  57  Pac.  783;  Succes-  baugh,  93  Md.  269,  48  AO.  827; 
sioa  of  Fink,   13   La.  Ann.   103;      Newell  v.  West,  149  Mass.  520,  21 

N.  B.  954;  In  re  Koch's  Estate, 
148  Pa.  St.  159,  23  Atl.  1057; 
Powell  V.  Foster's  Estate,  71  Vt. 

160,  44  Atl.  96. 
Supp.  216;  In  re  Hays'  Estate,  183  ^,  j^^^^^^  ^^  ^^^^^  33  ^.^^  ^^^ 

Pa.    St.   296,    38   Atl.    622;    In    re  (j^   y.)  163.  68  N.  Y.  Supp.  373. 

Betts'  Estate,  198  Pa.  St.  640,  48  27  Firebaugh    v.    Burbank,    121 

Atl.    473;    Kearney   v.   Nicholson  Cal.  186,  53  Pac.  560;   Cal.  Code 

(Tex.  Civ.  App.),  67  S.  W.  361,  Civ.  Pro,,  §  1618. 
Ill  Com.  on  Wills— 38 


Little  V.  Little,  161  Mass.  188,  36 
N.  E.  '795;  Matter  of  Sprague,  46 
Misc.  Rep.   (N.  Y.)   216,  94  N.  Y. 
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policy,  and  void.  If  the  compensation  be  separated  from 
the  office  and  transferred  to  another,  it  would  leave  the 
duties  of  the  office  as  an  apparent  charge  to  be  borne  by 
the  representative  and  would  not  be  conducive  to  activity 
or  care  in  the  discharge  of  the  duties  of  the  trust.^^ 

It  is  difficult  to  reconcile  the  various  authorities  on 
principle.  The  personal  representative  may  renounce 
his  right  to  compensation  and  such  .renunciation  is 
valid.^®  There  seems  to  be  no  reason  why  a  friend  of  the 
family  of  the  deceased  might  not  be  willing  to  administer 
the  estate  at  a  compensation  less  than  that  prescribed  by 
statute,  and  why  such  an  agreement  between  the  parties 
to  tbat  effect  should  not  be  valid.  There  is,  however,  a 
distinction  between  waiving  compensation  and  renounc 
ing  the  office,  for  if  the  tpstator  in  his  wiU  appoints  an 
executor,  it  evidences  a  desire  that  the  nominee  shall 
act;  and  while  the  nominee  may  of  his  own  motion  re- 
nounce the  office,  yet  an  agreement  with  a  third  party  to 
do  so  is  without  consideration  and  can  not  be  enforced. 
Such  an  agreement  is  void  as  against  public  policy.*" 
And  an  agreement  that,  in  the  event  the  will  is  not  pro- 
bated and  the  executor  does  not  -act,  such  executor  shall 
be  paid  the  full  amount  of  the  commissions  which  he 
otherwise  would  have  received,  has  been  held  void  as 
against  public  policy,  and  further  void  since  the  statute 
allowing  compensation  requires  the  due  performance  of 
services.*^  Likewise  it  has  been  held  that  where  the  party 

28  In  re  King's  Estate  (Doty  v.  38  N.  J.  Eq.  604,  48  Am.  Rep.  327; 

Bates),  110   Mich.  203,   68  N.  W.  Staunton  v.  Parker,  19  Hun  (N.  Y.) 

154;   In  re  Worthington,  141  N.Y.  35;  Bowers  v.  Bowers,  26  Pa.  St. 

9,  23  L.  R.  A.  97,  35  N.  E.  929.  74,  67  Am.  Dec.  398. 

20  See  §  1586.  3i  Oakeshott  v.  Smith,  104  App. 

30  Hargreaves  v.  Wood,  2  Sw.  &  Div.   (N.  Y.)   384,  93  N.  Y.  Supp. 

Tr.  602;   Ellioott  v.  Chamberlain,  659. 
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first  entitled  to  letters  of  administration  of  the  estate  of 
an  intestate  agrees  with  the  party  next  entitled  to  serve 
without  compensation  if  the  latter  does  not  apply  for 
letters,  such  agreement  is  without  consideration.^^ 

§  1591.   Division  of  Commissions  Among  Successive  Adminis- 
trators. 

Where  an  estate  is  administered  by  successive  personal 
representatives,  the  compensation  should  be  apportioned 
among  them  according  to  the  services  rendered.  There 
is,  however,  no  basis  upon  which  to  make  the  apportion-  ' 
ment  until  the  closing  of  the  estate,  since  the  court  can 
not  determine  until  such  time  the  proportion  of  services 
rendered  by  the  different  representatives.  The  claim  of 
each  to  compensation  must  be  considered  with  reference 
to  the  rights  of  all  others.^^  Even  though  the  statute 
authorizes  the  probate  court,  prior  to  final  settlement, 
after  notice  and  hearing,  to  make  an  order  allowing  the 
personal  representative  such  portion  of  his  commissions 
as  the  court  shall  deem  proper,  this  does  not  alter  the  rule 
that  statutory  commissions  are  to  be  paid  but  once,  and 
are  to  be  apportioned  among  all  personal  representatives 
who  act.^"* 

The  rule  is  that  no  matter  how  many  representatives 
may  successively  administer  the  affairs  of  an  estate,  the 
total  compensation  to  be  apportioned  among  them  is 
only  that  which  would  have  been  allowed  to  one  represen- 

32  Succession  of   Coste,   43   La.       (Johnson  v.  Armstrong),  32  Utah 
Ann.  144,  9  So.  62.  469,  91  Pac.  283. 

As  to  the  division  of  commis- 
sions among  coexecutors,  see 
§§  1532,  1533. 

34  Estate  of  Piercy,  168  Cal.  750, 
Pac.    88;    In    re    Owen's    Estate      „g.    14K  p  „   00 


33  In  re  Levlnson,  108  Cal.  450, 
41  Pac.  483,  42  Pac.  479;  Estate 
of  Piercy,   168   Cal.   750,   754,   145 
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tative  had  he  alone  been  appointed  and  performed  all  the 
services.'^  But  if  one  representative  wrongfully  retains 
full  commissions  as  if  he  had  completely  administered 
the  duties  of  the  office,  this  will  not  deprive  his  successor 
of  receiving  his  proper  proportion  of  the  commissions, 
since  the  right  of  each  to  compensation  is  separate  and 
distinct  from  the  other.** 

§  1592.   Double  Commissions  as  Executor  and  as  Trustee  Not 
Favored. 

Double  commissions  are  not  favored,  and  where  the 
executor  acts  also  as  a  trustee  under  the  will,  he  is 
entitled  to  commissions  in  both  capacities  only  where  the 
will  contemplates  that  his  stewardship  in  each  shall  be 
separate  and  distinct  both  as  to  the  duties  and  as  to 
time.^''  If  a  trust  duty  is  imposed  upon  the  executor 
which  is  made  simply  a  function  of  his  office,  he  is  not 
entitled  to  double  commissions.^*    Where  the  testator 

35  Ord  V.  Little,  3  Cal.  287;  Es-  As   to  right  of  personal  repre- 

tate  of  Piercy,   168   Cal.  750,  145  sentatlve  to  fees  for  services  ren- 

Pac.  88;  Succession  of  Kernan,  105  dered  to  the  estate  by  himself  as 

La.  592,  30  So.  239;  Spratt  v.  Bald-  attorney,  see  §  1563. 


As  to  the  division  of  compensa- 
tion among  coexecutors  or  coad- 


win,  33  Miss.  581;   Matter  of  Mc- 

Cormick,   46   Misc.   Rep.    (N.   Y.) 

386,  94  N.  Y.  Supp.  1071;   Scroggs 

V.  Stevenson,  100  N.  C.  35i,  6  S.  E.  ministrators,  see  §§  1532,  1533. 

Ill  Where  there  are  more  than  one 

38  Succession  of  Kernan,  105  La.  Personal  representative,   the   fact 

592    30  So.  239.  *^^t  the  most  of  the  business  of 

37  Baker's  Exrs.  v.  Johnston,  39  the    estate   is    conducted   by   one 

N.   J.   Eq.   493 ;    Matter  of  Union  °°'y  "loes  not  characterize  his  ser- 

Trust  Co.,  70  App.  Div.  (N.  Y.)  5,  '^''Ces  as  special  or  extraordinary 

75   N.  Y.   Supp.   68 ;    McAlpine   v.  so  as  to  entitle  him  to  a  right  for 

Potter  (Matter  of  McAlpine),  126  additional   compensation  for  spe- 

N.   Y.   285,  ,27   N.   E.   475;    In   re  ''i^l   services. — Noble   v.   Jackson, 

Scull's  Estate,  17  Pa.  Co.  Ct.  Rep.  132  Ala.  230,  31  So.  450. 

198.  38  Lamar  v.  Harris,  121  Ga.  285, 
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makes  the  executor  also  a  trustee,  in  the  absence  of  a 
direction  in  the  will,  the  duties  of  the  executor  as  trustee 
would  not  begin  until, his  duties  as  executor  had  termi- 
nated, and  until  his  duties  as  trustee  commence  he  is  not 
entitled  to  compensation  as  trustee.'® 

Where  trust  powers  are  given  to  executors  to  enable 
them  to  conveniently  and  safely  place  the  estate  upon  an 
income-bearing  basis  and  so  administer  it  that  the  prin- 
cipal and  income  may  be  distributed  at  a  future  time 
according  to  the  testator's  directions,  and  the  executors 
do  not  settle  and  close  their  accounts  and  duties  as  execu- 
tors and  open  and  begin  them  as  trustees,  upon  the 
settlement  of  their  accounts  at  the  expiration  of  their 
stewardship,  they  are  not  entitled  to  commissions  both  as 
executors  and  as  trustees.*"  And  where  an  administrator 
acts  in  his  own  interest  as  an  heir,  as  a  trustee  for  other 
heirs,  and  as  an  agent  for  still  others,  whatever  claim  he 
may  have  for  compensation  and  expenses  incurred 
against  the  other  heirs  is  not  a  matter  for  adjudication 
and  allowance  in  the  probate  court,  and  he  is  entitled  only 
to  compensation  as  admglnistrator.*^ 

§1593.   Personal   Representative   Guilty   of  Fraud  May   Be 
Denied  Compensation. 

One  rule  which  is  universally  recognized  is  that  the 
purpose  of  allowing  compensation  to  the  personal  repre- 
sentative is  to  reward  him  for  the  faithful  performance 
of  his  duties  in  administering  the  assets  of  the  estate,  but 

■48   S.  E.   932;    Matter  of  Slocum,  v.   Potter    (Matter  of   McAlpine), 

169  N.  Y.  153,  62  N.  E.  130.  126  N.  Y.  285,  27  N.  B.  475;  In  re 

ssBemmerly   v.    Woodard,    136  Slocum,  169  N.  Y.  153,  62  N.  E. 

Cal.  326,  331,  68  Pac.  1017.  130. 

40  Everson   v.   Pitney,   40   N.   J.  4i  In  re  Morrison's  Estate,  196 

Eq.  539,  543,  5  Atl.  95;  McAlpine  Pa.  St.  80,  46  AO.  257. 
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that  if  lie  lias  been  guilty  of  fraud,  mismanagement  and 
gross  neglect,  or  has  treated  the  property  as  his  own,  he 
may  be  said  not  to  have  performed  any  duties  as  executor 
or  administrator,  and  he  is  entitled  to  no  commissions, 
even  though  he  may  be  compelled  to  make  good  any  loss 
which  the  estate  has  suffered  by  reason  of  his  actions. 
Between  the  two  extremes  there  arie  many  shades  of  lack 
of  performance  of  duty  which  may  or  may  not  deprive 
the  representative  of  his  right  to  compensation ;  and 
while  the  principles  of  law  may  be  recognized,  the  courts 
vary  as  to  their  application.  It  was  said  by  the  Supreme 
Court  of  the  United  States,  after  announcing  the  princi- 
ples of  law  applicable  to  the  case,  "But  while  the  court 
agree  in  these  principles,  they  are  equally  divided  in 
opinion  as  to  the  application  of  them  to  the  present 
case."*^ 

The  allowance  or  the  denial  of  compensation  to  a  per- 
sonal representative,  although  governed  by  recognized 
rules,  must  to  a  large  extent  be  determined  accordiilg  to 
the  facts  of  each  particular  case,  with  the  result  that  the 
matter  rests  largely  within  the  .discretion  of  the  court ; 
and  the  order  of  the  probate  court  will  not  be  disturbed 
on  appeal  unless  there  has  been  an  abuse  of  discretion. 
Fraud,  neglect,  or  misconduct  of  the  personal  representa- 
tive is  a  ground  for  denying  him  his  commissions,  either 
in  whole  or  in  part,  as  the  probate  court  in  its  discretion 
may  determine.*^  But  although  one  executor  is  guilty  of 

42  Barney  v.  Saunders,  16  How.  litigation  arising  from  his  own 
(U.  S.)  535,  542,  14  L.  Ed.  1047.  wrong,  see  §§  1566,  1567. 

43  Jacobus  V.  Munn,  38  N.  J.  Eq.  As  to  removal  of  personal  rep- 
622;  Matter  of  Morris,  65  N.  J.  Eq.  resentative  from  office  and  the 
699,  56  Atl.  161.  causes     for    such    removal,     see 

Personal  representative  will  not      §§  1534-1553. 
be  allowed  counsel  fees  regarding 
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devastavit  and  his  coexecutor  is  liable  therefor,  the  latter 
will  not  be  denied  his  commissions  if  he  was  not  a  party 
to  the  misconduct  of  the  former."** 

Fraud  or  misappropriation  of  the  assets  of  the  estate 
is  always  recognized  as  sufficient  cause  for  denying  com- 
pensation to  the  personal  representative.  If  the  personal 
representative  uses  the  funds  of  the  estate  for  his  own 
personal  benefit  or  mingles  them  with  his  individual 
funds,  he  should  be  denied  compensation  by  the  probate 
court.*^  Fraud  or  gross  neglect  and  unfaithfulness  to 
the  duties  of  the  offiee  on  the  part  of  the  personal  repre- 
sentative should  forfeit  all  clainls  on  his  part  to  compen- 
sation.*® If  the  representative  has  been  guilty  of  fraud 
or  has  misappropriated  or  concealed  the  assets  of  the 
estate,  commissions  should  be  denied  him ;"  and  the  rule 
is  the  same  if  the  representative  fraudulently  conceals 

44  Estate  of  Osbom,  87  Cal.  1,  46  Hall  v.  Wilson's  Heirs,  14  Ala. 
4,  11  L.  R.  A.  264,  25  Pao.  157;  295,  302,  303;  In  re  Thompson's 
Estate  of  Carver,  123  Cal.  102, 104,  Estate,  101  Cal.  349,  355,  35  Pac. 
55  Pac.  770;  Matter  of  Dougherty,  991^  gg  pac.  98,  508;  Glassell  v. 
43  Misc.  Rep.  (N.  Y.)  468,  89  Gjassell,  147  Cal.  510,  513,  82  Pac. 
N.  Y.  Supp.  549.  ^2;    Davis   v.    Swedish   American 

45  Frey  v.  Demarest,  17  N.  J. 
Eq.  71;  Blauvelt  v.  Ackerman,  23 
N.  J.  Eq.  495;  Matter  of  Matthew- 
son,  8  App.  Wv.  (N.  Y.)  8,  40  N.  Y.  N.  W.  210;  piauvelt  v.  Ackerman. 
Supp.  140;  Matter  of  Adams,  51  23  N.  J.  Eq.  495;  Matter  of  Har- 
App.  Div.  (N.  Y.)  619,  64  N.  Y.  nett,  15  N.  Y.  St.  Rep.  725;  Cook 
Supp.  591;  Matter  of  Wotton,  59  ^-  Lowry,  95  N.  Y.  103,  114;  Ste- 
App.  Div.  (N.  Y.)  584,  69  N.  Y.  ^ens  v.  Melcher,  152  N.  Y.  551,  46 
Supp.  753;  In  re  Williamson's  Es-  N.  B.  965;  McCloskey  v.  Gleason, 
tate,  18  Week.  N.  Cas.  (Pa.)  138;  56  Vt.  264,  283,  48  Am.  Rep.  770; 
Thomas  v.  Hawpe,  35  Tex.  Civ.  Davis  v.  Eastman,  68  Vt.  225,  35 
App.    311,    80    S.    W.    129;     Wal-  Atl.  73. 

worth's   Estate   v.   Bartholomew's  47  Davis  v.  Eastman,  68  Vt.  225, 

Estate,  76  Vt.  1,  56  Atl.  101.  35  Atl.  73. 


Nat.  Bank,  78  Minn.  408,  419,  79 
Am.  St.  Rep.  400,  80  N.  W.  953,  81 
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assets  of  the  estate  and  wrongfully  procures  the  sale  of 
real  property  for  the  purpose  of  paying  debts.*^ 

§  1594.   The  Same  Subject:   Neglect  of  Duty. 

The  authorities  do  not  agree  as  to  an  absolute  rule 
where  the  representative  is  guilty  merely  of  neglect. 
Some  authorities  hold  that  wilful  neglect  on  the  part  of 
the  personal  representative  to  perform  the  duties  of  the 
trust  and  attend  to  the  affairs  of  the  estate  is  a  sufficient 
cause  for  denying  him  compensation  ;*'  while  others  hold 
that  compensation  shoidd  be  allowed,  even  though'  the 
representative  be  guilty  of  neglect,  if  no  loss  has  resulted 
to  the  estate,  but  that  tKe  compensation  should  be  denied 
if  the  neglect  has  resulted  in  loss.^"  There  may  be  cases 
where  the  representative  has  acted  in  good  faith,  although 
in  fact  neglectful  of  his  duties,  but  such  neglect  may  not 
warrant  the  court  in  denying  him  commissions.^^  He  may 
have  acted  in  good  faith  but  have  made  an  honest  mistake 
which  has  resulted  in  loss  to  the  estate,  and  such  mistake 
alone  may  not  be  cause  to  deny  him  compensation.^^  He 
may  have  neglected  the  investment  of  idle  funds  of  the 

48Ambleton    v.    Dyer,    53    Ark.      250;  Walworth's  Estate  v.  Barthol- 

224,  13  S.  W.  926.  omew's  Estate,  76  Vt   1,  56  Atl. 

49  Barney  v.  Saunders,  16  How.  " 

(U.  S.)   535,  542.  14  L.  Ed.  1047;  ^  *»  «!«  personal  liability  of 

the  personal  representative  to 
compensate  the  heirs  for  loss  oc- 
casioned by  his  neglect  of  duty, 

Wilson's  Heirs.  14  Ala.  295;   Mat-      ^^  §g  1509-1515 

ter   of   Matthewson,   8  App.   Div.  51  Appeal  of  Fross,  105  Pa.  St. 

(N.  Y.)  8,  40  N.  Y.  Supp.  140. 


Walker  v.  Beal,   9  Wall.   (U.   S.) 
743,  757,   19   L.    Ed.   814;    Hall  v. 


258. 


60  Alexander  v.  Bates,  127  Ala.  52  Matter  of  Baker.  72  App.  Diy. 

328,  28  So.  415;  Matter  of  Morris'  (N.  Y.)   211,  76  N.  Y.  Supp.  61; 

Estate,  65  N.  J.  Eq.  699,  56  Atl.  In  re  Merkel's  Estate,  131  Pa.  St 

161;  Matter  of  Brintnall,  40  Misc.  584,   18   Atl.   931;    In  re   Hoffer's 

Rep.    (N.  Y.)    67,  81  N.  Y.  Supp.  Estate,  156  Pa.  St.  473,  27  AU.  11. 
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estate,  but  if  he  is  charged  interest  so  that  the  heirs  are 
compensated,  commissions  may  be  allowed.^^  Yet  if  the 
duty  is  imposed  upon  the  representative  to  invest  certain 
funds  and  he  neglects  so  to  do,  it  is  said  that  commissions 
may  be  denied.^* 

Commissions  will  not  be  denied  merely  because  of  the 
improper  manner  in  which  an  account  is  presented  and 
from  which  the  inference  might  be  drawn  that  the  repre- 
sentative had  the  purpose  of  obtaining  commissions  to 
which  he  was  not  entitled,  he  not  having  been  guilty  of 
fraud  or  mismanagement  in  connection  with  his  admin- 
istration of  the  estate.^^  But  where  an  executor  neglects 
for  years  to  file  an  account  and  then  files  one  only  when 
compelled  so  to  do,  and  the  account  is  improperly  stated, 
entailing  great  labor  upon  the  interested  parties  and  the 
court,  and  the  facts  show  that  the  executor  has  made 
illegal  investments  and  has  generally  neglected  and  mis- 
managed the  affairs  of  the  estate  so  that  the  beneficiaries 
have  suffered  thereby,  he  is  not  entitled  to  any  compensa- 
tion, even  though  there  was  no  intentional  wrongdoing  on 
his  part.^*  Commissions  are  allowed  as  compensation  for 

53  Frost  V.  Denman,  41  N.  J.  Eq.  If  executors  illegally,  but  pre- 
47,  2  Atl.  926.  sumlng   to   act   under   the   provi- 

54  Warbass  v.  Armstrong,  10  sions  of  the  will,  Incorporate  the 
N.  J.  Eq.  263;  Frey  v.  Demarest,  estate  and  receive  commissions 
17  N.  J.  Eq.  71.  and  compensation  from  the  corpo- 

But   compare:     Sanderson's  ration,  in  a  suit  in  equity  to  devest 

Admrs.  v.  Sanderson,  20  Pla.  292.  the    corporation   of   the    property 

55  In  re  Dutcher,  102  App.  Dlv.  and  to  vest  it  in  the  beneficiaries 
(N.  T.)  410,  92  N.  Y.  Supp.  418.  under  the  will  and  to  secure  an 

56  In  re  Hart's  Estate  (Appeal  accounting,  the  executors  will  be 
of  Burton),  203  Pa.  St.  496,  53  Atl.  charged  for  all  commissions  and 
370.  compensation  which  they  have  re^- 

To  the  same  effect  see  Appeal  ceived  from  the  corporation.  — 
of  Norris,  71  Pa.  St.  106.  Garesche  v.  Levering  In  v.  Co.,  146 
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the  faithful  discharge  of  duty,  and  if  the  personal  repre- 
sentative has  been  lacking  in  care,  prudence  and  good 
faith  in  the  management  of  the  affairs  of  the  estate  and 
his  conduct  has  led  to  confusion  and  thrown  the  estate 
into  expensive  litigation,  compensation  should  be  denied 
him.^^ 


Mo.  436,  46  L.  R.  A.  232,  48  S.  W. 
653. 

"Where  there  Is  no  evidence  of 
a  proper  attention  to  the  duties  of 
a  trust,  where  no  account  has  been 
settled  for  thirty  years,  and  then 
only  when  a  settlement  wa.s  com- 
pelled by  law,  and  where  a  very 
unfair  exhibit  was  made  when  the 
account  was  presented,  ao  com- 


'pensation  ought  to  be  allowed  to 
the  executrix.  Nor  would  it  be 
just  to  charge  the  remaindermen 
with  the  fees  paid  to  professional 
gentlemen  to  dispute  their  rights 
and  to  advance  the  interests  of 
the  accountant."  —  Holman's  Ap- 
peal, 24  Pa.  St.  174. 

57  Pluck  V.  Lake,  54  N.  J.  Eg. 
63S,  35  AU.  643. 
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§  1597.    Division  of  estate  without  a  decree  of  distribution. 
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cies thereafter  declared  invalid. 

§  1599.  As  to  rights  and  liabilities  where  executor  overpays  a 
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an  overpaid  legatee. 

§  1601.    Right  of  one  legatee  where  another  has  been  overpaid. 

§  1602.  Rights  of  creditors  where  beneficiaries  have  been  over- 
paid. 

§  1603.  Powers  of  probate  court  as  to  construing  wills  or  trying 
"title  to  property. 

§  1604.    Proceedings  to  determine  heirship. 

§  1605.  Distribution  should  be  ordered  only  after  notice  to 
interested  parties. 

§  1606.  Decree  of  distribution  should  designate  the  distributees 
and  the  property  each  is  to  receive. 

§  1607.    Where  a  distributee  dies  prior  to  distribution. 

§  1608.    Distribution  should  be  in  kind,  if  practicable. 

§  1609.  Persons  and  matters  concluded  by  the  decree  of  distri- 
bution. 

§  1610.    Effect  of  receipt  for  property. 

§  1595.  Distributees  Determined  According  to  Will  of  DccCt 
dent  or  Statute  of  Distribution. 

Tlie  purpose  of  administration,  as  has  been  shown,  is 
that  the  assets  of  the  estate  may  be  collected,  the  debts 
paid,  and  the  residue  distributed  to  those  entitled  thereto. 

(2433) 
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Distribution,  in  so  far  as  the  beneficiaries  are  concerned, 
varies  as  to  whether  the  decedent  died  testate  or  intestate. 
If  the  testator  left  a  valid  will,  distribution  must  be  in 
conformity  with  its  provisions ;  if  he  died  intestate,  dis- 
tribution must  be  in  conformity  with  the  statute  of  dis- 
tribution. Questions  regarding  the  validity  of  a  will  and 
the  effect  of  its  provisions  in  themselves  and  in  connec- 
tion with  other  matters  are  covered  in  the  first  two  vol- 
umes dealing  with  execution  and  interpretation.  If  the 
decedent  died  intestate  the  statute  of  distribution  con- 
trols, the  law  of  the  decedent's  last  domicile  governing 
as  to  personalty  and  the  law  of  the  situs  governing  as  to 
realty.^  If  the  testator's  wiU  does  not  dispose  of  all  of 
his  estate,  the  statute  of  distribution  controls  as  to  the 
portion  regarding  which  he  died  intestate. 

Prior  to  th6  Statute  of  Distribution  of  22  and  23 
Chas.  II,  ch.  10,  the  administrator  of  an  estate  was 
entitled  to  enjoy  the  residue  of  the  testator's  personal 
effects  after  the- payment  of  debts  and  funeral  expenses.^ 
By  the  statute  mentioned,  and  as  further  explained  by 
the  statute  of  29  Chas.  II,  ch.  30,  it  was  enacted  that  the 
residue  of  an  estate  of  an  intestate  should,  after  the 
expiration  of  one  full  year  from  the  date  of  the  intestate's 
death,  be  distributed  one-third  to  the  widow  and  the 
remainder  to  the  children  or,  if  dead,  to  their  lineal 
descendants ;  if  there  were  no  children  then  a  moiety  went 
to  the  widow  and  a  moiety  to  the  next  of  kin  in  equal 
degree  and  their  representatives ;  if  the  decedent  left  no 
widow,  the  whole  of  the  estate  passed  to  the  children ;  if 
there  were  neither  widow  nor  children,  the  property  was 
distributed  to  the  next  of  kin  in  equal  degree  and  their 

1  As  to  what  law  governs,  see  2  Edwards  v.  Freeman,  2  P. 
§§  265-296.  Wms.  435,  441;  2  Bl.  Com.  ♦SIS. 
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representatives.  Next  of  kin  included  ancestors  as  well 
as  descendants.*  Similar  statutes  of  distribution  exist  in 
all  jurisdictions  in  the  United  States.  The  particular 
statute  involved  should  be  consulted  in  each  case. 

§1596.   Partial  and  Final  Distribution  Distinguished:    Time 
for  Distribution. 

By  distribution  is  contemplated  final  distribution; 
statutes  of  many  jurisdictions,  however,  provide  for  a 
partial  distribution.  This  is  usually  allowed  only  after 
the  expiration  of  a  designated  period  from  the  granting 
of  letters  testamentary  or  of  administration,  or  of  the 
publication  of  notice  to  creditors,  and  then  only  after 
notice  and  hearing  and  a  showing  that  the  assets  of  the 
estate  are  more  than  sufficient  to  pay  all  debts.  Partial 
distribution  is  generally  allowed  only  to  those  who  peti- 
tion therefor,  who  may  be  all  or  a  portion  only  of  those 
entitled  to  the  estate.  The  amount  allowed  on  partial 
distribution  is  usually  a  matter  within  the  discretion  of 
the  probate  court  according  to  all  the  circumstances  of 
the  case;  and  it  is  often  provided  that  the  distributee 
receiving  a  portion  of  the  estate  upon  partial  distribution 
must  execute  and  deliver  to  the  personal  representative  a 
bond  in  a  sum  designated  by  the  court,  conditioned  for 
the  payment,  whenever  required,  by  the  distributee  of  his 
proportion  of  the  debts  due  from  the  estate,  not  exceeding 
the  value  of  the  portion  of  the  estate  to  which  he  is 
entitled.* 

3  2  Bl.  Com.  *515.  30,  81  Pac.  679;  Estate  of  Painter, 
See,  also,  the  English  statutes      115  Cal.  635,  47  Pac.  700;  State  ex 

of  1  James  II,  ch.  17,  and  the  In-  rel.  Pauwelyn  v.  District  Court,  84 

terstates'  Estates  Act,  1890,  stat-  Mont.  345,  86  Pac.  268. 

ute  of  53  and  54  Victoria,  ch.  29.  Although  a  provision  in  the  will 

4  Estate  of  Chesney,  1  Cal.  App.  may  defer  the  division  of  a  por- 
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Final  distribution,  which  includes  the  decree  of  distri- 
bution by  the  court  directing  to  whom  and  to  what  extent 
the  assets  of  the  estate  shall  be  distributed,  delivery  to 
and  receipt  by  the  distributees,  and  the  discharge  of  the 
personal  representative  from  further  liability  or  duty, 
can  be  had  only  after  the  settlement  of  the  final  account 
of  the  executor  or  administrator.  Prior  to  such  time 
it  is  impossible  to  say  with  precision  what  portion  of  the 
estate  remains  for  distribution.^  It  is  the  policy  of  the 
law,  however,  that  the  estate  of  a  decedent  should  be  set- 
tled and  distributed  at  the  earliest  possible  moment  con- 
sistent with  the  affairs  thereof,  and,  when  an  estate  is  in 
a  condition  to  be  distributed,  distribution  should  not  be 
delayed.® 

The  statute  usually  provides  that  a  certain  period  must 
elapse  before  an  estate  can  be  finally  distributed,  such  as 
a  period  within  which  creditors  may  present  claims,  or 
other  interests  in  or  against  the  estate  may  be*  asserted. 
The  personal  representative  can  not  be  compelled  to 
make  a  distribution  prior  to  the  time  allowed  by  law  for 
the  filing  of  claims  against  the  estate,'^  nor  until  after  the 
period  fixed  by  statute  for  the  settlement  of  the  estate  has 
elapsed.®   When  the  time  for  presenting  daims  against 

tion  of  the  estate  until  a  subse-  (0.  C.)  131;  Succession  of  Hasley, 

quent  date,  this  does  not  prevent  27  Lia.  Ann.  586. 

a  distribution  of  that  part  of  the  ^g  ^^  ^j^^  uabiiUy  of  the   per- 

estate    regarding   which    distribu-  ^^^^j    representative    for    unduly 

tion  is  not  deferred  and  which  is 

not  required  for  the  payment  of 

debts. — Hutchins  v.  Hutching,   41 

App.  Cas.  (D.  C.)  122.  '  Sl°°°"   ^-   Kenaday,   12   App. 

•  5  In    re    Spreckels'    Estate,    165  ^^-  ^°-  ^-^  ^^^• 

Cal.  597,  133  Pac.  289.  8  Horton  v.  Averett,  20  Ala.  719; 

G  Sterrett  v.   National   Safe  De-  Browne  v.  Doolittle,  151  Mass.  595, 

posit  etc.  Trust  Co.,  10  App.  Cas.  25  N.  E.  23;  Nagle  v.  Conard,  79 


delaying  the  settlement  of  the  es- 
tate, see  §  1512. 
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the  estate  lias  elapsed  and  all  claims  presented  have  been 
paid,  it  is  the  duty  of  the  personal  representative  to  cause 
the  property  to  be  distributed  to  those  entitled  thereto.* 
And  where  the  estate  is  in  a  condition  to  be  distributed 
and  the  probate  court  refuses  to  assume  jurisdiction  or 
distribute  the  estate,  the  distributees  may  go  into  equity 
to  enforce  such  distribution.^"  In  those  jurisdictions 
where  the  statutes  provide  for  a  decree  of  distribution, 
the  personal  representative  can  not  be  compelled  to  dis- 
tribute the  estate  among  those  entitled  thereto  until  the 
probate  court  has  decreed  and  made  an  order  of  distribu- 
tion ;i^  and  this  rule  applies  even  though  the  plaintiff 
claims  as  the  sole  heir  at  law  of  the  decedent.^^ 

§  1597.    Division  of  Estate  Without  a  Decree  of  Distribution. 

The  force  and  effect  of  a  decree  of  final  distribution  is 
largely  statutory  and  its  actual  effect  depends  upon  the 
manner  in  which,  by  whom,  and  upon  what  grounds  it  is 
attacked.  The  decree  of  distribution,  while  it  may  be  an 
indicium  of  title,  is  not  the  source  of  the  title  of  the  dis- 
tributees. The  rights  of  devisees,  legatees,  heirs  or  next 
of  kin  do  not  originate  in  the  decree  of  distribution,  but 
come  from  the  ancestor,  either  according  to  his  will  or 
the  statute  of  distribution.  The  settlement  of  the  estate 
in  probate  and  the  final  decree  of  distribution  simply 
serve  to  release  the  property  from  the  conditions  to 
which  it  is  subject.^^  Letters  of  administration  are  more 

N.  J.  Eq.  124,  81  Atl.  841;  affirmed,  III.  74;  Ordinary  v.  Smith's  Exrs., 

80  N.  J.  Eq.  252,  87  Atl.  1119.  15  N.  J.  L.  92. 

9  Brown    v.    Forsche,    43    Mich.  12  Cathaway     v.     Bowles,     136 
492,  5  N.  W.  1011.  Mass.  54. 

10  Noble  V.  Tate,  119  Ala.  399,  13  Bates  v.  Howard,  105  Cal.  173, 
24  So.  438.                                                 38  Pac.  715. 

11  Neubrecht  v.   Santmeyer,  50         As    to   distributees    by   mutual 
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or  less  temporary,  the  primary  object  of  such  letters 
being  to  enable  the  representative  to  collect  the  assets 
and  pay  the  debts.  Distribution  of  the  residue  foUows  as 
an  incident,  the  right  of  the  heirs  or  next  of  kin  in  fact 
taking  effect  at  the  date  of  the  decedent's  death,  subject 
to  the  claims  of  creditors  and  the  purposes  of  adminis- 
trajbion.  After  letters  of  administration  have  once  been 
granted,  notice  to  creditors  published,  the  accounts  of 
the  administrator  settled,  all  debts  paid  or  barred,  and 
the  estate  has  vested  for  a  number  of  years  in  those 
entitled  to  it,  the  court  should  not  assume  jurisdiction 
and  grant  new  letters  of  administration  merely  for  the 
purpose  of  causing  distribution  of  the  estate  to  be  made 
to  those  in  whom  the  estate  has  already  vested.^* 

Where  the  will  of  a  testator  has  been  duly  admitted  to 
probate  and  his  executor  has  qualified,  aU  those  inter- 
ested under  the  will  may,  if  they  so  desire,  subject  to  the 
rights  of  creditors,  divide  and  distribute  the  property  of 
the  estate  among  themselves  in  accordance  with  the  terms 
of  the  will.  Where  a  trustee  for  a  distributee  signs  a 
receipt  acknowledging  payment  to  him  of  the  trust  funds, 
neither  he  nor  his  bondsmen  can  escape  liability  upon  the 
claim  that  the  estate  had  not  been  distributed  by  order 
of  court.^^  An  administrator  may  voluntarily  distribute 

agreement,  paying  all  debts  and  thereon,  and  the  claim  of  the  de- 
dividing  the  estate  without  admin-  fendant  that  there  has  been  no 
istration,  see  §  1180.  administration  of  the  decedent's 
Where  no  administration  has  estate  is  not  in  itself  a  cause  for 
been  had  upon  the  estate  of  an  dismissing  the  action. — Granger  v. 
intestate,  but  the  heirs  and  next  Harriman,  89  Minn.  303,  94  N.  W. 
of   kin    have    divided   the    assets  869. 

among  themselves  by  agreement,  i*  State  ex  rel.  Speckart  v.  Su- 

one  to  whom  has  been  allotted  a  perior  Court  for  Thurston  County, 

promissory  note  due  the  decedent  48  Wash.  141,  92  Pac.  942. 

is    entitled    to    bring    an    action  ib  Thompson  t.  Rush,  66  Neb. 
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funds  in  his  hands  to  those  entitled  thereto  and  such  dis- 
tribution is  valid  as  against  a  personal  creditor  of  the 
distributee.  The  order  of  distribution  is  more  in  the 
nature  of  a  final  accounting  to  protect  the  administrator 
and  his  sureties;  it  is  an  order  of  court  which  protects 
the  administrator  against  any  claim  that  might  be  made 
on  him  for  funds  of  the  estate  in  his  hands.  If  he  wishes 
to  dispose  of  the  assets  of  the  estate  without  such  an 
order,  no  claim  can  be  made  upon  him  by  any  person 
except  creditors  of v  the  estate  and  those  entitled  to  such 
funds  on  distribution.  It  operates  as  a  satisfaction  of 
the  distributive  shares  as  far  as  concerns  the  distribu- 
tees or  any  one  whose  rights  are  not  paramount  to  those 
of  the  distributees.^®  If  the  personal  representative  is 
willing  to  waive  the  protection  of  a  decree  of  distribution 
by  the  court,  there  is  nothing  to  prevent  him  from  turning 
over  the  assets  of  the  estate  to  those  entitled  thereto, 
without  an  order  of  the  court.^'^ 

§  1598.   As  to  Rights  and  Liabilities  Where  Executor  Fays 
Legacies  Thereafter  Declared  Invalid. 

By  statute  in  many  jurisdictions,  where  the  will  has 
been  duly  admitted  to  probate  and  the  executor  has  quali- 
fied, all  lawful  acts  performed  by  the  executor  are  valid 
even  though  the  will  be  thereafter  set  aside  or  a  later 
will  be  produced.  Under  such  a  statute  an  executor  who 
pays  a  legacy  under  an  order  of  court  and  as  directed  by 
the  will,  is  not  personally  liable  for  the  amount  so  paid 

758,    92    N.   W.    1060;    Weaver   v.  Lyle  v.  Williams,  65  Wis.  231,  26 

Roth,  105  Pa.  St.  408,  413.  N.  W.  448. 

leHenshaw   v.    Whitney,    11  it  Brown  v.   Forsche,   43   Mich. 

Gray    (77    Mass.)    223;.  Kraus    v.  492,  5  N.  W.  1011;  Clarice  v.  Sinks, 

Kraus.  81  Minn.  484,  84  N.  W.  332;  144  Mo.  448,  46  S.  W.  199. 
In  re  Scott's  Account,  36  Vt.  297; 
III  Com.  on  Wills— 39 


2440  COMMENTAEIES    ON    THE    LAW   OP    WILLS. 

even  though  the  legacy  be  thereafter  declared  invalid.^^ 
And  even  though  there  be  no  statute  on  the  subject,  the 
executor  is  justified  in  assuming  the  will  to  be  valid  unless 
there  is  something  shown  to  the  contrary  or  unless  he  has 
notice  of  a  contest.  If  the  executor,  in  good  faith  and 
without  notice  of  any  invalidity,  makes  payment  of  a 
legacy  authorized  or  directed  by  the  will,  he  will  be  pro- 
tected although  the  will  or  the  legacy  be  thereafter  de- 
clared invalid."  An  executor  derives  his  authority  from 
the  will,  and  if  he  is  not  protected  in  the  performance 
of  acts  directed  by  the  will  to  be  done,  and  which  he  per- 
forms in  good  faith  without  notice  of  any  invalidity  of 
the  will  or  its  provisions,  or  of  any  contest  of  the  will,  it 
would  lead  to  disastrous  consequences  and  destroy  faith 
in  the  effect  of  judgments  of  courts.^"  But  in  those  juris- 
dictions where  the  statutes  require  the  direction  and  a 
decree  of  distribution  by  the  court  in  order  that  the  per- 
sonal representative  may  divide  the  property  among  the 
distributees,  an  executor  who  makes  payments  to  any 
legatees  without  an  order  of  court,  does  so  at  his  peril 
and  will  be  held  responsible  should  the  will  subsequently 
be  declared  invalid.^^ 

18  Trustees  for  Home  for  Poor  Where  the  will  is  proved  only 
Catholic  Men  v.  Coleman,  122  Ky.  In  com.mon  form,  administration 
B44,  92  S.  W.  3^2.  with  the  will  annexed  granted  ex 

As  to  the  validity  of  prior  acts  parte  and  distribution  thereunder 
of  an  executor  where  will  is  de-  are  void  if  the  will  is  thereafter 
dared  invalid  or  a  subsequent  will  declared  invalid. — Smith  v.  Stock- 
Is  produced,  see  §§  1340,  1341.  bridge,  39  Md.  640. 

As  to  the  effect  of  the  removal  As   to   the   distinction   between 

of  a  personal  representative  from  probate  of  a. will  in  common  form 

office,  see  §§  1540,  1541.  and  in  solemn  form,   see  §§  1291 

19  Le    Baron    v.    Fauntleroy,    2  et  seq. 

Fla.  276;   Wood's  Admrs.  v.  Nel-  20  Poag  v.  Carroll,  Dudley's  Law 

son's  Admr.,  9  B.  Mon.   (48  Ky.)       (S.  C.)   1. 

600;  Kelly  v.  Davis,  37  Miss.  76.  21  McPaxton  v.  Dickson,  15  Ark. 
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Although  an  executor  may  be  exempt  from  personal 
liability  where  he  pays  legacies  under  a  will  thereafter 
annulled,  such  executor  may  recover  from  the  legatees 
the  money  erroneously  advanced  to  them.  The  fact  of 
payment  by  the  executor  does  not  invest  the  legatees  with 
title  to .  the  property  f^  and  the  same  right  of  recovery 
against  the  legatees  is  vested  in  the  person  who  in  fact 
was  entitled  to  receive  the  legacies  so  paid.^* 

§  1599.   As  to  Rights  and  Liabilities  Where  Executor  Overpays 
a  Legatee:  Refund. 

When  the  assets  of  the  estate  are  insufficient  to  pay  all  • 
debts  and  legacies,  the  legacies  must  abate,  or,  in  other 
words,  they  must  be  reduced  to  meet  the  deficiency.  This 
subject  has  heretofore  been  treated.^*  If  an  executor  vol- 
untarily and  without  an  order  of  court  pays  certain  lega- 
tees, the  presumption  is  that  he  has  sufficient  assets  on 
hand  to  pay  all  legacies,  and  the  executor,  should  the 
assets  thereof  prove  insufficient,  will  be  held  personally 
liable  for  any  deficiency  caused  by  the  payment  of  such 
legacies.  The  executor  has  the  means  of  ascertaining  the 
value  of  the  assets  of  the  estate,  and  if,  before  a  determi- 
nation of  the  value  of  the  assets  and  without  an  order  of 
court,  an  executor  makes  payment  of  a  legacy,  he  doe& 
so  at  his  own  peril  and  can  not  collect  from  the  legatee 
the  amount  so  paid.    However,  if  the  payment  of  the 

41;  Succession  of  Heffner,  49  La.  628;    Wood's'  Admr.    v.   Nelson's 

Ann.  407,  21  So.  905.  Admr.,  10  B.  Mon.  (Ky.)  229. 

22  Carter  v.  Board  of  Education,  23  Le  Baron  v.  Fauntleroy,  2  Fla. 

68  Hun  (N.  Y.)  435,  23  N.  Y.  Supp.  276,  3ff0. 

95;  affirmed,  144  N.  Y.  621,  39  N.  E.  24  See  §§  690-707. 
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legacy  is  not  voluntary,  but  is  under  an  order  of  court, 
the  rule  is  otherwise.^" 

The  application,  however,  of  the  rule  that  the  executor 
can  not  compel  an  overpaid  legatee  to  refund  depends 
largely  upon  the  good  faith  of  the  executor.  If  he  has 
acted  with  caution  and  prudence,  and  without  knowledge 
of  the  insufficiency  of  the  assets  to  pay  all  legacies,  he 
may  compel  a  refund  from  a  legatee  who  has  received 
more  than  that  to  which  he  is  entitled.^*  And  the  executor 
should  be  entitled  to  enforce  a  refund  where  he  can  pre- 
sent special  circumstances  showing  that  he  was  neither  at 
fault  nor  negligent.^^  But  the  right  to  compel  a  refund 
does  not  lie  in  a  case  where  the  insufficiency  of  the  assets 
to  pay  all  legacies  arises  because  of  waste  committed  by 
the  executor.^*  And  it  has  been  held  that  the  right  to  a 
refund  exists  only  where  the  same  is  necessary  in  order 
to  pay  the  debts  of  the  estate. ^^ 

26  Matter  of  Hodgman,  140  N.  Y.  value   of  the   estate  in  no  wise 

421,  35  N.  E.  660.  attributable   to  the    executor,   he 

Where  an  executor  makes  an  ^^y  call  upon  the  legatees  to  re- 
unauthorized  payment  under  a  fund. — Gallego's  Exrs.  v.  Attorney- 
trust  provision  of  the  will  and  General,  3  Leigh  (Va.)  450,  24 
takes  a  bond  conditioned  that  the  Am.  Deo.  650. 
funds  paid  shall  be  applied  accord-  27  Lyle  v.  Siler,  103  N.  C.  261, 
ing  to  the  terms  of  the  will,  he  265,  9  S.  E.  491;  Appeal  of  Mont- 
has  a  right  of  action  for  the  re-  gomery,  92  Pa.  St.  203,  37  Am. 
covery  of  the  money.— Moss  v.  Rep.  670;  Miller  v.  Hulme,  126  Pa. 
Cohen,  158  N.  T.  240,  53  N.  B.  8.  St.  277,  281,  17  Atl.  587. 

26  Jones   v.    Sikes,   85   Ga.    546,  28  McLure  v.  Askew,  5  Rich.  Eq. 

547,  11  S.  E.  664;    Zollickofter  v.  (S.  C.)  162. 

Seth,   44    Md.   359;    McEndree  v.  See,   also,  Buffalo   Loan,   Trust 

Morgan,   31  W.  Va.   531,   8   S.  E.  Co.  v.  Leonard,  154  N.  Y.  141,  146, 


285. 


47  N.  E.  966. 


Where  the  deficiency  of  assets         29  Anderson  v.  Piercy,  20  W.  Va. 
is  caused  by  depreciation  in  the      282,  284. 
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§  1600.   Manner  in  Which  Executor  May  Enforce  a  Befund 
from  an  Overpaid  Legatee. 

Where  the  executor  has  the  right  to  compel  a  legatee 
to  refund  an  overpayinent  of  his  legacy,  he  can  not  apply 
to  the  probate  court  for  relief,  for  such  court  has  no  jur- 
isdiction to  order  the  legatee  to  refund.*"  The  right  must 
be  enforced  in  a  separate  proceeding  in  equity ;  even  an 
action  at  law  does  not  lie.*^  It  has  been  said,  however, 
that  upon  accounting  and  distribution,  if  a  legatee  has 
been  overpaid  but  there  are  other  assets  of  the  estate  to 
be  distributed  to  him,  the  probate  court  may  determine 
the  fact  and  the  extent  of  such  overpayi^ient  for  the  pur- 
pose of  distribution.  In  such  a  case,  however,  the  legatee 
should  be  made  a  party  to  the  accounting.^^  But  it  may 
be  questioned  whether  advance  payments  by  a  personal 
representative  to  a  distributee  without  an  order  of  court 
have  any  place  in  the  representative's  account.  Such  vol- 
untary payments  partake  more  of  the  nature  of  a  per- 
sonal transaction  between  the  representative  and  the 
beneficiary,  and  have  no  place  in  the  accounting;  but 
since  the  beneficiary  has  received  such  advance  payments, 
the  representative,  in  distributing  the  estate,  is  entitled 
to  claim  credit  as  against  the  beneficiary  for  the  amount 
of  such  advance  payments,  and  may  retain  the  amount 
thereof  out  of  his  distributive  share.*^    And  where  an 

30  Matter  of  Underhill,  117  N.  Y.  (Matter  of  Lang),  144  N.  Y.  275, 
471,  22  N.  B.  1120;  Lang  v.  String-      39  N.  B.  363. 

er's  Estate  (Matter  of  Lang),  144  Compare:    Matter  of  Hodgman, 

N.  Y.  275,  39  N.  E.  363.  140  N.  Y.  421,  35  N.  E.  660. 

31  Somervell  V.  Somervell,  3  Gill  33  Estate  of  Rose,  80  Cal.  166, 
(Md.)  276,  43  Am.  Dec.  340.  179,  22  Pac.  86;   Estate  of  Moore, 

See,  also,  Moore  v.  Lesueur,  33  96  Cal.  522,  527,  31  Pac.  584;  Es- 
Ala.   237,  248.  tate  of  Willey,  140  Cal.  238,  240, 

32.  Lang    V.     Stringer's     Estate      73  Pac.  998. 
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executor  has  erroneously  overpaid  a  legatee,  lie  has  the 
right  to  recoup  the  difference  out  of  any  other  interest 
in  the  estate  which  such  legatee  may  have.^*  And  if,  out 
of  his  own  funds  an  executor  pays  debts  of  the  decedent 
or  legacies  under  the  will,  he  is  entitled  to  be  subrogated 
to  the  rights  of  the  creditors  or  legatee  so  paid.^* 

§  1601.   Right  of  One  Legatee  Where  Another  Has  Been  Over- 
paid. 

Where  there  are  insufficient  assets  to  pay  all  legacies 
and, certain  legatees  have  been  paid  by  the  executor  a 
greater  amount  than  that  to  which  they  are  entitled,  the 
general  rule  is  that  the  right  of  action  by  legatees  who 
have  a  claim  for  a  balance  is  first  against  the  executor, 
and  they  have  no  right  of  action  against  the  overpaid 
legatees'  except  where  the  executor  is  insolvent  and  no 
recovery  can  be  had  from  him.^®  But  this  rule  should  be 
confined  to  those  cases  where  there  were  originally  suffi- 
cient assets  to  pay  all  legacies  and  the  insufficiency  arose 
because  of  devastavit  on  the  part  of  the  representative ; 
for  if  the  assets  were  originally  insufficient  to  pay  all 
legacies  ajid  no  waste  has  occurred,  one  legatee  should 
liave  the  right  to  enforce  a  pro  rata  refund  from  an  over- 
paid legatee  irrespective  of  any  right  of  action  against 
the  executor.*'' 

Advancements    to    distributees         34  Snyder  v.  Warbasse,  11  N.  J. 
considered    only    on    distribution,      Eg.  463. 


35  Earie  V.  Coberly,   65  W.  Va. 


see   §1570. 

Personal  representative  may  re- 
tain   assets  of  estate   to   satisfy      ^^^'  ^^  ^""-  °^*-  ^^»'  «"  S.  E.  628. 
debt  due  himself,  see  §  1500.  *«  Miller  v.  Stark,  29  S.  C.  325, 

Debt  due  from  a  distributee  may      ''*'  ^-  ^-  ^O?- 
be  retained  by  tbe  personal  rep-         S7  Demare  v.  Scranton,  8  Ga.  43; 
resentatlve  from  the  distributee's      Mills  v.  Smith,  141  N.  Y.  256,  36 
share,  see  §§  1496,  1497. 
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§1602.   Rights  of  Creditors  Where  Beneficiaries  Have  Been 
Overpaid. 

The  assets  of  an  estate  pass  into  the  hands  of  the  per- 
sonal representative  for  the  purpose  of  administration, 
one  important  duty  being  the  payment  of  claims  of  cred- 
itors of  the  decedent.  As  against  the  creditors  the  per- 
sonal representative  has  no  right  to  make  a  partial  or 
other  distribution  of  the  assets  of  the  estate  except  under 
an  order  of  court,  and  if  he  does  so  it  is  at  his  own  peril. 
If  the  estate  is  solvent,  no  financial  liability  would  result, 
but  if  the  estate  should  prove  insolvent,  as  against  cred- 
itors the  representative  would  not  be  entitled  to  credit 
for  such  advanced  payments,  and  the  fact  that  the  rep- 
resentative made  such  distribution  upon  the  advice  of 
counsel  and  of  the  probate  judge  does  not  relieve  him 
from  liability.^®  Where,  because  of  advance  payments 
by  the  personal  representative  to  legatees,  there  is  a  defi- 
ciency of  assets  to  satisfy  the  claims  of  creditors,  such 
creditors  have  a  right  of  action  against  the  legatees  to 
compel  them  to  refund  pro  rataf^  and  generally  the  per- 
sonal representative  may  compel  a  creditor  to  refund 
when  such  creditor  has  been  overpaid.*" 

N.  E.  178;   Gilbert  v.  Taylor,  148  4oWolf  v.  Beaird,  123  111.  585, 

N.  Y.  298,  42  N.  E.  713.  5  Am.  St.  Rep.  565,  15  N.  E.  161; 

38  James  v.  West,  67  Ohio  28,      Moore  v.  Moore's  Heirs,   88  Ky. 

65  N.  E.  156.  683,  11  S.  W.  780;  Walker  v.  Hill, 

39  Lupton   V.    Lupton,    2  /ohns.      ^^  ^^^^    g^^^ 
Ch.    (N.  Y.)    614;    Birmingham  v. 

Forsythe,   26   S.   C.  358,   2   S.  E.  Claims  must  be  paid  pro  rata 

286;  Leake's  Bxr.  v.  Leake,  75  Va.      when  the  estate  is  insolvent,  see 
792,  794.  §1504. 
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§1603.   Powers  of  Probate  Ooiirt  as  to  Construing  Wills  or 
Trying  Title  to  Property. 

Courts  of  probate  are  courts  of  limited  jurisdiction  and 
may  exercise  only  those  powers  directly  conferred  by 
statute  or  which  are  incident  tliereto.  The  general  rule 
is  that  courts  of  probate  can  not  try  and  determine  ques- 
tions of  title  to  property  which  depend  upon  the  opera- 
tion or  effect  of  the  will,*^  nor  the  validity  of  claims 
either  in  favor  of  or  against  the  estate.*^  The  construc- 
tion of  a  will  or  of  the  validity  of  dispositions  therein 
may  have  the  effect  of  trying  title.  Trial  of  title  may  be 
incidentally  involved  in  the  construction  of  a  will,  but 
unless  the  statute  gives  such  power  to  a  court  of  probate, 
title  to  property  can  not  be  directly  attacked  or  defeated 
in  the  probate  court.**  If  a  legacy  is  invalid,  the  court 
of  probate  might  properly  act  by  refusing  distribution  to 
the  legatee.**  The  admission  of  a  will  to  probate  does  not 
involve  the  construction  of  its  terms. *^  If  the  provisions 
of  the  will  are  of  doubtful  meaning  or  their  validity  is 

41  Schull  V.  Murray,  32  Md.  9;  The  adjudication  by  the  probate 
Ramsey  v.  Welby,  63  Md.  584.  court    that    certain    property    be- 

42  Appeal  of  Mallory,  62  Conn.  longs  to  the  estate  and  should  be 
218,  25  Atl.  109;  Hall  v.  Pierson,  included  in  the  inventory  is  not 
63  Conn.  332,  28  Atl.  544;  In  re  binding  upon  any  person  after- 
Cone,  68  Conn.  84,  35  Atl.  781;  wards  claiming  title  to  the  prop- 
Appeal  of  Mack,  71  Conn.  122,  41  erty  in  another  forum,  see  §§  1401, 
Atl.  242.  1402,  1403. 

The  probate  court  has  no  juris-  **  Qickinson  v.  Hayes,  31  Conn, 

diction  to  determine  disputes  be-  417,   425;    Appeal   of   Chamberlin, 

tween   heirs    and   representatives  70  Ci)nn.  363,  41  L.  R.  A.  204,  39 

of  the  deceased  and  third  persons,  Atl.  734. 

nor   to    try    title    to    property    in  44  Appeal  of  Mack,  71  Conn.  122, 

dispute    between    the    estate   and  41  Atl.  242. 

strangers,  see  §  1299.  45  See  §  1190. 
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questionable,  the  executor  or  interested  parties  should 
apply  to  a  court  of  equity  for  their  construction.*® 

Regarding  trusts  created  by  the  will  and  contests  be- 
tween the  trustee  and  the  beneficiary,  courts  of  equity 
usually  have  exclusive  jurisdiction;*''  and  the  jurisdic- 
tion of  equity  in  the  matter  of  trusts  includes  the  power 
to  construe  wills  whenever  it  is  necessary,*?  In  order, 
however,  to  determine  to  whom  the  assets  of  the  estate 
shall  be  distributed,  it  is  often  necessary  that  the  probate 
court  construe  the  terms  of  the  will,  and  generally  the 
jurisdiction  conferred  upon  the  probate  court  is  broad 
•enough  so  that  it  may  determine,  for  the  purpose  of  dis- 
tribution, who  are  entitled  to  the  estate  and  the  nature 
and  extent  of  the  interests  given  by  the  will.** 

The  court  may  incorporate  into  the  decree,  as  a  part 
of  its  distributive  terms,  provisions  of  the  will  or  a  con- 
tract or  agreement  entered  into  between  the  heirs ;  and  if 
provisions  of  the  will  or  of  an  agreement  are  incorpo- 
rated into  the  decree  of  distribution  by  express  reference, 
thereafter  in  an  action  involving  the  consideration  of 
the  decree,  resort  may  be  had  to  the  will  or  to  the  agree- 

46  Hawes  v.  Humphrey,  9  Pick.  Pac.  561;  Covert  v.  Sebern,  73 
(Mass.)  350,  361,  20  Am.  Dec.  481;  Iowa  564,  35  N.  W.  636;  Glover  v. 
In  re  John's  Will,  30  Ore.  495,  36  Reid,  80  Mich.  228,  45  N.  W.  91; 
L.  R.  A.  242,  47  Pac.  341,  50  Pac.  State  v.  Ueland,  30  Minn.  277,  15 
226;  Appeal  of  Hegarty,  75  Pa.  St.  N.  W.  245;  Hill  v.  Bloom,  41  N.  J. 
503.  Eq.  276,  7  Atl.  438 ;  Matter  of  Ver- 

47  Harrison  v.  Harrison,  9  Ala^  planck,  91  N.  Y.  439 ;  Garlock  v. 
470;  Bramell  v.  Cole,  136  Mo.  201,  Vandevort,  128  N.  Y.  374,  28  N.  E. 
58  Am.  St.  Rep.  619,  37  S.  W.  924.  599;   Hudgins  v.  Leggett,  84  Tex. 

48  Wager  V.  Wager,  89  N.  Y.  161.  207,  19  S.  W.  387;   Ward  v.  Con- 

49  Johnson's  Admr.  v.  Longmire,  gregational  Church,  66  Vt.  490,  29 
39  Ala.  143;  Crew  v.  Pratt,  119  Atl.  770;  Webster  v.  Seattle  Trust 
Cal.  139,  150,  51  Pac.  38;  Goldtree  Co.,  7  Wash.  642,  33  Pac.  970,  35 
V.   Allison,   119    Cal.   344,   346,   51  Pac.  1082. 
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ment  as  a  part  of  the  decree  in  considering  its  terms."*' 
The  incorporation,  however,  must  be  by  apt  language  or 
the  decree  of  distribution  alone  will  be  considered.®^ 

§  1604.   Proceedings  to  Determine  Heirship. 

Where  the  probate  court  is  vested  witb  full  and  exclu- 
sive jurisdiction  in  the  matter  of  the  administration  and 
settlement  of  estates,  if  in  suck  settlement  a  judgment 
becomes  necessary  upon  a  controversy  which  is  plainly 
within  the  jurisdiction  conferred  by  the  statute,  it  is 
clear  that  the  court  has  power  to  consider  the  question 
and  render  judgment.  It  is,  however,  the  exercise  of 
statutory  jurisdiction.  This  principle  applies  as  to  the 
ascertainment  of  the  heirs  of  a  decedent  involved  in  the 
order  or  decree  of  distribution.  The  power  of  the  probate 
court  to  inquire  into  matters  of  heirship,  however,  is  lim- 
ited to  the  statutory  jurisdiction  conferred.  Probate 
courts  do  not  possess  the  right  to  try  title  to  property 
and  its  adjudication  can  not  be  directly  conclusive  of  any 
rights  of  title.^^  A  proceeding  to  determine  the  heirship 
of  claimants  to  the  estate  of  a  decedent  under  authority 
conferred  by  statute,  is  in  the  nature  of  a  special  pro- 
ceeding. The  jurisdiction  is  limited  by  the  terms  of  the 
statute  and  any  acts  beyond  such  jurisdiction  are  nuga- 
^Qjy  53  guch  a  proceeding  is  subsidiary  to  that  of  distri- 
bution and  does  not  extend  to  the  determination  of  trusts, 
but  merely  as  to  what  persons,  under  the  will  or  under 
the  statute  of  distribution,  are  entitled  to  the  estate.  An 
equitable  claim  of  a  party  against  the  heirs  or  assignees 

50  Horton  v.  Winbigler,  175  Cal.  Conn.    310;    Appeal   of   Mack,    71 
149,  165  Pac.  423.  Conn.  122,  41  Atl.  242. 

51  Wills  V.  Wills,  166  Cal.   529,  53  Smith  v.  Westerfield,  88  Cal. 
137  f;ac.  249.  374,  26  Pac.  206. 

52  Davenport    v.     Richards,     16 
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of  heirs  is  not  a  proper  subject  for  consideration."*  It  is 
not  a  proper  proceeding  for  determining  adverse  claims 
or  as  to  what  property  belongs  to  the  estate."^ 

§  1605.   Distribution  Should  Be  Ordered  Only  After  Notice  to 
Interested  Parties.  . 

Where  there  is  no  statute  which  prescribes  what  notice 
shall  be  given  before  the  court  may  enter  a  decree  of  dis- 
tribution, it  must  be  left  to  the  discretion  of  the  court  to 
determine  what  notice  shall  be  given.  The  notice  should 
be  reasonable  and  of  such  a  character  that  it  may  come 
to  the  attention  of  interested  parties.  If  this  is  not  done, 
the  matter  may  be  reviewed  on  appeal  and  a  proper 
notice  be  required  to  be  given.^*  Where  the  statute  pre- 
scribes regulations  as  to  notice,  hearing  or  the  like,  a 
decree  of  distribution  made  without  due  observance  of 
the  statutory  requirements  is  no  protection  to  the  per- 
sonal representative/'' 

§  1606.   Decree  of  Distribution  Should  Designate  the  Distribu- 
tees and  the  Property  Each  Is  to  Receive. 

The  effect  of  a  decree  of  distribution  must  depend 
upon  the  statutory  power  of  the  court  of  probate.  It  may 
generally  be  said  that  the  object  of  the  decree  of  distribu- 
tion is  merely  to  declare  the  rights  of  heirs,  next  of  Mn, 
devisees  or  legatees,  and  that  it  is  no  part  of  such  decree 
to  settle  and  determine  whether  the  share  or  interest  of 
any  distributee  has  been  sold  or  assigned.^*    The  final 

54  More  V.  More,  133  Cal.  489,  56  Lamson  v.  Knowles,  170  Mass. 
495,  65  Pac.  1044.  295,  49  N.  E.  440. 

55  Estate  of  Burton,  93  Cal.  459,  57  Shriver  v.  State,  65  Md.  278, 
461,    29    Pac.    36;     McDonald    v.  4  Atl.   679. 

McCoy,   121  Cal.  55,  72,  53  Pac.  58  Sayre  v.  Say  re,  16  N.  J,  Eq. 

421.  505. 
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distribution  of  an  estate  should  of  course  be  final,  and 
not  contingent  upon  any  future  conditions.^®  So  far  as 
the  jurisdiction  of  the  probate  court  extends,  it  is  the  final 
determination  of  the  rights  of  the  parties  in  and  to  the 
estate.^"  And  generally  the  jurisdiction  conferred  upon 
the  probate  court  authorizes  it  to  determine  those  who 
are  entitled  to  the  estate  upon  distribution ;  and  therefore 
since  the  purpose  of  the  decree  is  to  divide  the  estate 
among .  those  entitled  thereto,  and  since  it  operates  to 
take  effect  at  once  and  deals  only  with  definite  and  ascer- 
tained persons,  those  who  are  entitled  to  share  in  the 
estate  should  be  determined  prior  to  distribution.®^ 

The  decree  of  distribution  should  specify  the  distribu- 
tees and  the  particular  property  each  is  to  receive.  An 
order  which  merely  directs  payment  to  the  heirs  or  next 
of  kin  puts  the  burden  on  the  representative  of  determin- 
ing who  are  intended.  ^^  An  order  of  distribution  which 
does  not  simply  direct  the  residue  of  the  estate  to  be  paid 
to  the  persons  legally  entitled  to  receive  the  same,  but 
which  ascertains  and  specifies  the  distributees  and  the 
property  which  they  are  to  receive,  is  the  preferable 
manner  of  distribution."*  A  decree  distributing  money 
among  legatees  or  the  next  of  kin  should  state  the  amount 
to  which  each  is  entitled,  and  should  not  leave  it  to  the 
personal  representative  to  ascertain  the  respective  por- 

59  Appeal  of  Buckley  (In  re  Gar-  363,  15  L.  R.  A.  (N.  S.)  900,  68  Atl. 
rity's  Estate),  108  Cal.  463,  38  438;  Hawes  v.  Williams,  92  Me. 
Pac.  628.  483,  43  Atl.  101;  Case  v.  Clark,  220 

60  Sjoli  V.  Hogenson,   19  N.  D.  Mass.  344,  107  N.  E.  936;  Thornton 
82,    122    N.   W.    1008;    Fischer   v.  v.  Glover,  25  Miss.  132. 
Dolwig,  29  N.  D.  561,  151  N.  W.  62  Grant  v.  Bodwell,  78  Me.  460, 
431.  7  Atl.  12. 

61  Gerard  v.  Beecher,  80  Conn.  63  Sayre  v.  Sayre,  16  N.  J,  Eq. 

505. 
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tion  of  each.®*  The  property  to  be  distributed  should  be 
described  with  reasonable  certainty,"^  and  the  decree 
should  award  to  all  parties  entitled  thereto  the  speeifiedv 
interests  due  them,®® 

§  1607.   Where  a  Distributee  Dies  Prior  to  Distribution. 

If  any  person  entitled  to  a  distributive  share  in  the 
estate  has  died  pending  administration,  the  share  of  such 
distributee  becomes  a  part  of  his  estate.  Title  thereto 
passes  as  any  similar  interest  of  a  decedent  would  pass, 
either  under  his  will  or  under  the  statute  of  distribution. 
Distribution  should  be  made  to  the  personal  representa- 
tive of  the  decedent  distributee.®'^  It  is  said,  however,  that 
the  proper  wording  of  the  decree  should  be  to  distribute 
the  property  to  the  heirs,  next  of  kin,  devisees  or  legatees, 
as  the  case  may  be,  of  the  deceased  distributee,  posses- 
sion, however,  to  be  delivered  to  his  personal  representa- 
tive for  the  purposes  of  administration  and  distribution. 
The  property,  however,  should  be  distributed  so  as  to  be 
administered  as  a  part  of  the  estate  of  the  deceased 
distributee,  for  it  is  only  in  such  estate  that  it  can  prop- 
erly be  determined  who  will  be  entitled  to  receive  the 
property.®* 

§  1608.    Distribution  Should  Be  in  Kind,  if  Practicable. 

Where  each  of  several  persons  is  entitled  to  a  propor- 
tion of  the  distributive  assets  of  the  estate,  to  make  an 

64  Banton  v.   Campbell's   Heirs,  67  Grant  v.  Bodwell,  78  Me.  460, 

2  Dana  (32  Ky.)  421.  7  Atl.  12. 

See,  also,  comments  in  Estate  of 

Wakefield,   136   Cal.   110,   111,   68 

Pac.  499;  Estate  of  EdsOn,  143  Cal. 
66  King  T.  Brown,  108  Ala.  68,  18      qq-j   ^y  pj^g    ^gj 

So.  935;  Case  V.  Clark,  220  Mass.  e  8  Estate    of    Ortiz,    5    Coffey's 

344,  107  N.  E.  936.  Prob.  (Cal.)  271. 


65  Jones    V.    Minogue,    29    Ark. 
637. 
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absolutely  exact  division  would  require  the  reduction  of 
the  assets  into  the  form  of  money.  This  might  result  in 
disadvantage  to  the  beneficiaries  where  the  assets  are 
large  and  consist  of  securities  various  in  character.  The 
statutes  in  some  jurisdictions  require  that  distribution 
be  made  of  the  specific  property  or,  in  other  words,  "in 
Mnd. ' '  The  exception  to  this  rule,  however,  is  where  such 
a  distribution  can  not  be  satisfactorily  made.**  And  such 
a  statute  has  been  held  inapplicable  where  the  assets  con- 
sisted of  notes,  accounts,  and  other  choses  in  action,  some 
of  which  were  good  and  some  of  which  were  of  extremely 
doubtful  value.''"  Where,  however,  distribution  in  kind  is 
practicable  and  equitable,  such  distribution  is  approved.''^ 

§  1609.   Persons  and  Matters  Concluded  by  the  Decree  of  Dis- 
tribution. 

The  decree  of  distribution  determines  the  rights  of  the 
parties  named  therein  to  the  estate  of  the  decedent, 
whether  under  a  will  or  under  the  statute  of  distribution, 
and  if  any  party  is  dissatisfied  therewith  he  has  the  rem- 
edy by  appeal.  The  decree  unless  appealed  from  is  a 
conclusive  determination  of  the  matters  therein  contained 
and  is  not  subject  to  collateral  attack.''^  The  general  rule 
is  that  if  a  court  has  jurisdiction  of  the  subject  matter 
and  the  parties,  its  judgment  can  not  be  collaterally 
impeached  either  for  errors  of  law  or  irregularity  in 

69  Ward  V.  Gates,  42  Ala.  225;  7i  In  re  Brook's  Estate,  249  Pa. 
Rose    V.    O'Brien,    50    Me.    188;       66,  94  Atl.  478. 

Evans  v.  Iglehart,  6  G.  &  J.  (Md.)  72  In  re  Trescony's  Estate,  119 

171;  In  re  Reed's  Estate,  82  Pa.  Cal.  568,  51  Pac.  951,  952;  Jewell 

St.  428.  .  V.  Pierce,  120  Cal.  79,  52  Pac.  132 ; 

70  Waterman  v.  Alden,  115  111.  Keith  v.  Guthrie,  59  Kan.  200,  52 
83,  3  N.  B.  505.  Pac.   435;    Greenwood  v.   Murray, 

26  Minn.  259,  2  N.  W.  945. 
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practice.^*  But  if  a  decree  of  distribution  has  been  inad- 
vertently entered  and  contains  manifest  errors  of  law  and 
mistakes  of  fact,  the  probate  court,  during  the  same  term, 
upon  the  application  of  an  interested  party  ^nd  after 
notice  to  all  persons  interested,  may  modify  or  correct 
the  decree.'^* 

A  decree  of  distribution  after  due  and  legal  notice  and 
hearing  by  the  court  having  jurisdiction  of  the  probate 
matter  is  conclusive  as  to  all  matters  properly  included 
therein,  unless  modified  or  set  aside  by  the  court  entering 
the  decree  in  the  manner  prescribed  by  law  or  until 
reversed  on  appealJ^    It  has  the  force  and  effect  of  a 


T3  McGoon  V.  Scales,  9  Wall. 
(U.  S.)  23,  19  L.  Ed.  545;  Bateman 
V.  Miller,  118  Ind.  345,  21  N.  E. 
292. 

74  Appeal  of  Bergeron  (Estate 
of  Cote),  98  Me.  415,  57  Atl.  584. 

As  to  the  jurisdiction  of  the  pro- 
bate court  to  modify  or  vacate  its 
decrees,  see  §  1316. 

As  to  conclusiveness  of  order  of 
court  settling  account  of  or  dis- 
charging administrator,  see  §  1390. 

The  probate  court  can  not  set 
aside  a  decree  of  distribution  le- 
gally made. — Connolly  v.  Probate 
Court,  25  Ida.  35,  136  Pac.  205. 

A  court  of  equity  has  jurlsdfc- 
,tion  In  a  proper  cause  to  set  aside 
a  final  decree  of  distribution  se- 
cured and  entered  by  reason  of 
the  fraud  of  the  personal  repre- 
sentative, provided  the  action  is 
not  barred  by  the  statute  of  limi- 
tations.— Fis-cher  v.  Dolwig,  29 
N.  D.  561,  151  N.  W,  431. 


76  Burton  Machinery  Co.  v.  Da- 
vies,  205  Fed.  141;  Luscomb  v, 
Fintzelberg,  162  Cal.  433,  123  Pac 
247;  Drexler  v.  Washington  Devel- 
opment Co.,  172  Cal.  758,  159  Pac 
166;  Pigott  V.  Donovan,  91  Conn, 
444,  99  Atl.  1047;  Eddy  v.  Kelly, 
72  Minn.  32,  74  N.  "JV.  1020;  -Ein 
stein  V.  Strother  (Mo.  App.),  182 
S.  W.  122;  Stenson  v.  H.  S.  Hal- 
vorson  Co.,  28  N.  D.  151,  Ann.  Cas. 
1916D,  1289,  L.  R.  A.  1915A, 
1179,  147  N.  W.  800;  In  re 
Evans,  42  Utah  282,  130  Pac. 
217,  reversing  22  Utah  366,  83  Am. 
St.  Rep.  794,  53  L.  R.  A.  952,  69 
Pac.  913;  Sparrow  v.  Watson,  87 
Vt.  366,  89  Atl.  468. 

A  decree  of  distribution  has  the 
character  of  a  proceeding  in  rem, 
being  "necessarily  conclusive  of 
the  matter  in  controversy  for  the 
common  safety  and  repose  of  man- 
kind."—State  V.  Blake,  69  Conn. 
64,  36  Atl.  1019. 
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judgment  and  is  not  subject  to  collateral  attack/*  It  is 
conclusive  as  against  all  parties  duly  notified  and  who 
had  the  right  and  the  opportunity  to  be  heard.''^  It  is 
conclusive  against  the  personal  representative/^  and  is 
likewise  conclusive  between  the  representative  and  the 
distributees  as  to  the  share  which  each  is  entitled  to 
receive.''^ 

One  who  was  a  stranger  to  the  proceedings  and  who 
did  not  appear,  is  not  bound  by  the  decree  of  distribu- 
tion.*" Thosd  under  disability,  such  as  a  minor  for  whom 
no  gijardian  has  been  appointed,  are  not  concluded  by  the 
decree  of  distribution.*^  Such,  decree  is  not  evidence  as 
against  strangers  that  the  persons  to  whom  the  estate  is 
distributed  are  the  beirs  of  the  decedent.*^  And  although 
a  decree  of  distribution  is  in  effect  a  judgment  and  indi- 
cates that  tbe  title  to  property  is  vested  in  the  distribu- 
tees, yet  it  has  not  the  effect  of  a  judgment  against  a 
debtor  for  money  or  property  due  on  a  claim  distributed 
to  a  legatee.** 

76  Stovall    V.    Banks,    10    Wall.      471,  22  N.  B.  1120;  Rice  v.  Braden, 
(U.  S.)  583,  19  L.  Ed.  1036;  Will-      243  Pa.  141,  89  Atl.  877. 

lams  V.  Marx,  124  Cal.  22,  56  Pac.  T8  McNabb   v.    Wixom,    7    Nev. 

603 ;  Gates  v.  Treat,  17  Conn.  388 ;  163. 

Fendler   v.    Daigre,    19    La.    Ann.  79  Sayre  v.  Sayre,  16  N.  J.  Eq. 

190;    Blackburn   v.    Crawford,   22  505. 

Md.  447;    Pierce  v.  Prescott,  128  so  Coats  v.  Harris,  9  Ida.  458,  75 

Mass.    140;    Wood   v.   Myrick,    16  Pac.  243. 

Minn.    494;    Ryan    v.    Kinney,    2  si  Conwill  v.   Conwill,   61   Miss. 

Mont.  254;  Probate  Judge  v.  Rob-  202. 

ins,  5  N.  H.  246;   Fischer  v.  Dol-  82  Backdahl  v.  Grand  Lodge,  46 

wig,  29  N.  D.  561,  151  N.  W.  431;  Minn.  61,  48  N.  W.  454. 

Probate  Court  v.   Van  Duzer,   13  83  Lapique  v.  Plummer,  168  Cal. 

Vt.    135;    Meeker   v.    Waddle,    83  310,  142  Pac.  1079. 

Wash.  628,  145  Pac.  967.  See,  also,  Riechert  v.  Carr,  183 

77  Matter  of  Underbill,  117  N.  Y.  111.  App.  99. 
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§  1610.   Effect  of  Receipt  for  Property. » 

The  personal  representative  may  exact  a  receipt  or 
release  from  the  distributee  to  whom  he  delivers  property 
under  a  decree  of  distribution,  which  release  may  be  filed 
with  the  court  or  its  proper  officer.**  A  receipt  may  espe- 
cially be  demanded  by  the  representative  in  those  juris- 
dictions where  the  procedure  does  not  provide  for  an 
adjudication  under  distribution  proceedings  of  the  right 
of  the  distributee  to  receive  the  property.*^  An  executor 
who  delivers  a  legacy  of  chattels  to  a  life  tenant  may 
require  the  legatee  to  sign  an  inventory  admitting  the 
receipt  thereof  and  stating  that  he  is  entitled  to  them  for 
life  only,  after  which  they  belong  to  the  remainderman.*® 

A  receipt  is  always  open  to  explanation,  and  although 
the  distributee  may  give  the  personal  representative  a 
receipt  for  a  designated  sum  on  a  compromise  in  full  of 
all  claims  and  demands  against  the  estate,  this  will  not 
prevent  the  distributee  from  recovering  whatever  balance 
may  be  due  him.*'^  The  purpose  of  the  receipt  and  the 
property  to  which  it  refers  and  the  consideration  therefor 
may  be  inquired  into.**  If  an  heir  of  an  intestate  sues  the 

84  Sterrett  v.  National  Safe  De-  arrangement  with  one  of  two  joint 
posit  etc.  Trust  Co.,  10  App.  Gas.  executors,  accepts  the  personal 
(D.  C.)  131;  Johnson  v.  Johnson,  check  of  the  latter  and  in  consid- 
108  N.  C.  619,  13  S.  E.  183.  eratior^  thereof  and   of  prior  ad- . 

85  Ford  V.  Wilson,  10  Del.  Ch.  vances,  gives  a  receipt  to  the  ex- 
124    85  Atl    1073  ecutors  in  full  for  his  distributive 

share,    can   not,    upon   the   check 
being  dishonored,  sue  the  execu- 
tors  and   sureties   on   their   joint 
87  Horton'a   Appeal,   38   Pa.    St.      ^^^^  ^.^^^  y^^  ^.^.^^  ^^  ^^  p^^, 

sonal  check  by  one  executor  was 


86  Howell   V.   Howell,   38    N.   C 
522. 


294. 

88  Colburn  v.  Lansing,  46  Barb,      not  in  line  with  the  duties  of  his 
(N.  Y.)   37.  office.— Riggln  v.  Creath,  60  Ohio 

A   distributee  who,  by  private      St.  114,  53  N.  E.  1100. 

in  Com.  on  Wills— 40 
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administrator  to  compel  a  final  accounting,  the  latter  may 
set  up.  in  his  answer  a  receipt  in  settlement  given  by  an 
attorney  in  fact  of  the  heir  f^  but  a  fraudulent  receipt 
obtained  by  wilful  misrepresentation  is  no  defense.*" 
Where  the  probate  court  has  ordered  a  pro  rata  dividend 
to  be  paid  to  creditors  of  the  decedent,  a  tender  by  the 
personal  representative  to  a  creditor  upon  condition  that 
he  sign  a  receipt  in  full  and  release  his  claim  is  not  a 
valid  tender,  since  the  creditor  is  entitled  to  a  dividend 
out  of  any  surplus  which  might  thereafter  be  shown  to 
exist.*^ 

89  Hanlon  v.  Wheeler  (Tex.  Civ.  9i  Jacoway  v.  Hall,  67  Ark.  340, 
App.),  45  S.  W.  821.                              55  S.  W.  12. 

90  Appeal  of  BerryhiU's  Admx., 
35  Pa.  St.  245. 
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PART  ONE 

LEADING  WILLS  ACTS  AND  SYNOPSES  OF  STATUTES 


INTRODUCTORY. 

Within  the  space  permitted  it  has  been  impossible  to 
give  the  full  wording  of  the  various  statutes  of  the  differ- 
ent jurisdictions  pertaining  to  wills.  The  Acts  of  the  Brit- 
ish Parliament  on  this  subject  are  given  verbatim,  as  are 
the  principal  portions  of  the  wills  acts  of  the  states  of 
Pennsylvania  and  Washington,  which  were  entirely  re- 
enacted  in  the  year  1917.  Many  portions  of  other  stat- 
utes are  in  practically  the  language  of  the  act,  merely 
abbreviated  for  the  sake  of  space.  Much  of  the  matter, 
however,  contained  in  the  various  statutes  is  repetitious 
of  established  principles,  and  such  points  are  covered  by 
as  brief  an  allusion  as  possible.  The  following  statutes 
and  synopses  of  statutes,  in  connection  with  the  text,  will 
advise  the  practitioner  of  those  matters  pertaining  to 
the  execution  and  interpretation  of  wills  which  may  arise 
in*^  any  jurisdiction  dominated  by  the  English-speaking 
races. 

JURISDICTIONS  REFERRED  TO. 

I.    United  States  and  Territories 2462 

II.    Great  Britain  and  Ireland,  and  British  Possessions.  2615 

I.   United  States  and  Territories. 

PAGE 

No.    1— Alabama   2462 

No.    2— Alaska  2464 

No.    3— Arizona  2466 

No.    4— Arkansas 2470 

No.    5— -California  2474 

(2459) 
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PAGE 

No.    6— Colorado  2479 

No.    7 — Connecticut 2481 

No.    8— Delaware 2482 

No.    9— District  of  Columbia 2484 

No.  10— Florida 2485 

No.  11— Georgia   2487 

No.  12— Hawaii    2489 

No.  13— Idaho  ". 2490 

No.  14^Illinois 2494 

No.  15— Indians   2496 

No.  16— Indiana   2496 

No.  17— Iowa 2497 

No.  18— Kansas 2499 

No.  19— Kentucky    2502 

No.  20 — Louisiana 2505 

No.  21— Maine 2512 

No.  22— Maryland    2514 

No.  23— Massachusetts :  2516 

No.  24— Michigan 2518 

No.  25— Minnesota 2519 

No.  26— Mississippi 2521 

No.  27— Missouri 2523 

No.  28— Montana   2526 

No.  29— Nebraska 2530 

No.  30— Nevada    2532 

No.  31— New  Hampshire 2535 

No.  32— New  Jersey 2536 

No.  33— New  Mexico 2539 

No.  34^New  York 2541 

No.  35— North  Carolina 2545 

No.  36— North  Dakota 2546 

No.  37— Ohio  2551 

No.  38— Oklahoma  2553 

No.  39— Oregon 2557 

No.  40 — Pennsylvania 2562 

No.  41 — Philippine  Islands 2571 

No.  42— Porto  Rdco 2573 

No.  43— Ehode  Island 2579 
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PAGE 

No.  44^South  Carolina 2581 

No.  45— South  Dakota 2583 

No.  46— Tennessee 2588 

No.  47— Texas 2590 

No.  48— Utah 2592 

No.  49— Vermont 2600 

No.  50— Virginia 2601 

No.  51— "Washington 2604 

No.  52— West  Virginia 2609 

No.  53— Wisconsin  2609 

No.  54r— Wyoming 2612 

II.    Great  Britain  and  Ireland,  and  British  Possessions. 

No.  55— Wills  Act,  1837 2615 

No.  56— Wills  Amendment  Act,  1852 ■ 2629 

No.  57— Wills  Act,  1861 2631 

No.  58— Domicile  Act,  1861 2632 

No.  59— Navy  and  Marines  (Wills)  Act,  1865 2634 

No.  60— Accumulations  Act,  1892 2637 

No.  61— Navy  and  Marines  (Wills)  Act,  1897 2638 

No.  62— Navy  and  Marines  (Wills)  Act,  1914 2638 

No.  63— Execution  of  Trusts  (War  Facilities  Act,  1914) ; 

and  Amendment,  1915 2639 

No.  64^British   Columbia 2641 

No.  65— Manitoba 2643 

No.  66— New  Brunswick 2644 

No.  67— Newfoundland   2646 

No.  68— Nova  Scotia 2647 

No.  69— Ontario   2651 

No.  70— Quebec 2654 

No.  71— Saskatchewan 2659 

No.  72 — Other  British  possessions 2659 


I.    UNITED  STATES  AND  TERRITORIES 


No.  1 — Alabama. 

[Code,  1907.] 

Every  person  over  twenty-one  may  devise  lands. — 
Section  6152. 

A  devise  may  be  made  to  any  person  or  corporation 
capable  of  holding  real  estate. — Section  6153. 

Where  a  devise  is  made  to  person  or  corporation  inca- 
pable of  taking  estate,  it  descends  as  in  case  of  intestacy, 
or  if  testator  has  no  heirs  competent  to  take,  to  the  resid- 
uary devisee,  otherwise  if  there  is  no  residuary  devisee, 
the  estate  escheats  to  the  state.— Section  6154. 

A  general  devise  passes  all  real  estate  the  testator  was 
entitled  to  devise  at  the  time  of  his  death. — Section  6155. 

A  devise  of  land  passes  all  the  estate  of  the  devisor 
therein,  unless  a  different  intention  appears  from  the 
will. — Section  6156. 

All  persons  over  the  age  of  eighteen  years  of  sound 
mind  and  no  others,  may  by  last  will  bequeath  all  of  their 
personal  property. — Section  6157. 

The  marriage  of  a  woman  revokes  her  will. — Section 
6159. 

An  afterborn  child  takes  as  in  case  of  intestacy. — Sec- 
tion 6160. 

A  contract  to  convey  property  devised,  does  not  revoke 
the  devise. — Section  6163. 

A  charge  or  incumbrance  on  property  does  not  operate 
as  revocation  of  devise  or  bequest,  unless  it  so  appears 
'from  the  will  that  such  was  the  testator's  intention. — 
Section  6164. 
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Issue  of  deceased  child  of  testator  take  in  place  of 
parent. — Section  6166. 

Wills  must  be  in  writing,  signed  by  the  testator,  or  by 
some  person  in  his  presence  and  by  his  direction,  and  be 
attested  by  at  least  two  witnesses,  who  must  subscribe 
their  names  thereto  in  the  presence  of  the  testator. — 
Section  6172. 

If  witnesses  are  competent  at  the  time  of  execution 
of  the  will,  their  subsequent  incompetency  will  not  pre- 
vent probate. — Section  6173. 

Revocation  is  made  by  burning,  tearing,  cancelling  or 
obliterating  with  the  intention  of  revoking,  either  by 
the  testator  or  by  some  person  in  his  presence  and  by  his 
direction.  Revocation  may  also  be  made  by  another  will 
in  writing,  or  by  some  other  writing  subscribed  by  the 
testator  and  attested  in  the  same  manner  as  wills  are 
required  to  be  attested. — Section  6174. 

Revocation  of  a  subsequent  will  will  not  revive  a  pre- 
vious  will,  tmless  such  intention  of  the  testator  appears 
by  the  terms  of  the  revocation,  or  unless  the  previous 
will  is  republished. — Section  6175. 

An  unwritten  will  of  personal  property  is  valid  only 
when  the  property  bequeathed  thereby  does  not  exceed 
in  value  $500.— Section  6176. 

An  unwritten  will  must  be  made  during  last  sickness 
of  deceased  and  at  his  dwelling,  or  where  he  has  resided 
ten  days  or  more,  except  when  he  is  taken  sick  from  home 
and  dies  before  his  return;  and  it  must  be  proved  that 
the  testator  at  the  time  of  malring  the  same  called  upon 
the  witnesses  or  some  of  them  to  take  notice,  or  bear 
Avitness  that  such  was  his  will. — Section  6177. 
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Soldiers  in  actual  military  service  and  mariners  and 
seamen  at  sea  may  dispose  of  personalty  as  before  the 
code. — Section  6178. 

No  unwritten  will  can  be  probated  until  after  fourteen 
days  after  the  death  of  the  testator  and  notice  to  widow 
and  next  of  kin;  and  after  six  months  no  probate  can 
be  had  unless  the  testamentary  words  or  their  substance 
were  reduced  to  writing  within  six  days  after  maMnpr  of 
the  same. — Sections  6179,  6180. 

No.  2 — Alaska. 

[Compiled  Laws,  1913.] 

Every  person  twenty-one  years  of  age  and  upwards, 
and  of  sound  mind,  may  by  last  will  devise  all  his  or 
her  property,  saving  to  the  widow  her  dower  and  to  the 
husband  his  rights  as  tenant  by  curtesy. — Section  563. 

A  will  must  be  in  writing,  signed  by  the  testator,  or  by 
some  other  person  under  his  direction,  in  his  presence, 
and  shall  be  attested  by  two  or  more  competent  witnesses 
subscribing  their  names  to  the  will  in  the  presence  of  the 
testator. — Section  564. 

A  will  is  revoked  by  subsequent  marriage  and  death  of 
testator  leaving  issue,  unless  provision  is  made  for  the 
issue  by  settlement  or  by  the  will. — Section  565. 

The  will  of  an  unmarried  person  is  revoked  by  subse- 
quent marriage. — Section  566. 

An  agreement  to  convey  devised  property  is  not 
deemed  a  revocation  of  the  devise. — Section  567. 

A  subsequent  encumbrance  of  real  or  personal  prop- 
erty by  way  of  security,  is  not  a  revocation  of  a  previous 
devise  or  bequest. — Section  568. 

Where  the  will  makes  no  provision  for  a  child  pre- 
viously or  subsequently  born,  such  child  takes  as  in  case 
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of  intestacy  iinless  he  shall  have  had  an  equal  proportion 
of  the  testator's  estate  bestowed  upon  him  in  the  testa- 
tor 's  lifetime  by  way  of  advancement. — Sections  569,  570. 

The  issue  of.a  deceased  devisee  takes  the  estate  devised 
as  such  devisee  would  have  taken  in  case  he  had  survived 
the  testator. — Section  571, 

Revocation  of  a  second  will  will  not  revive  a  first  will 
unless  the  intention  to  revive  appear,  or  unless  the  first 
will  is  republished. — Section  572. 

Any  mariner  at  sea  or  soldier  in  the  military  service 
may  dispose  of  his  wages  or  other  personal  property  as 
he  might  have  done  by  common  law. — Section  573. 

No  proof  shall  be  received  of  any  nuncupative  will 
unless  it  be  offered  within  six  months  after  speaking  the 
testamentary  words,  nor  unless  the  words  or  the  sub- 
stance thereof  were  reduced  to  writing  thirty  days  after 
they  were  spoken. — Section  574. 

No  probate  of  any  nuncupative  will  shall  be  grante4 
for  fourteen  days  after  the  death  of  the  testator,  nor 
unless  the  testamentary  words  or  their  substance  be  first 
committed  to  writing,  and  a  citation  issued  to  the  widow, 
or  the  next  of  kin. — Section  575. 

A  last  will  must  be  in  writing,  except  when  made  by  a 
soldier  in  military  service,  or  mariner  at  sea. — Section 
592. 

Gifts  to  subscribing  witnesses  are  void,  but  do  not 
affect  the  competency  of  the  witnesses. — Section  579. 

A  subscribing  witness  may  take  so  much  of  the  estate 
as  would  have  been  distributed  to  him  had  the  will  not 
been  sustained,  but  not  to  exceed  the  value  of  the  devise 
or  bequest  made  to  him  in  the  Avill. — Section  580. 
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A  gift  to  a  subscribing  Avitness  is  not  void,  however,  if 
tlie  execution  of  the  will  be  attested  by  a  sufficient  number 
of  other  competent  witnesses. — Section  581. 

A  creditor  is  a  competent  witness. — Section  582. 

Any  person  not  an  inhabitant  of,  but  owning  property 
in  the  district,  may  devise  or  bequeath  such  property 
by  a  last  will,  executed  according  to  the  laws  in  force  in 
the  district,  state  or  territory  in  which  the  will  may  be 
executed. — Section  576. 

A  foreign  will  may  be  probated  by  copy  of  will,  and  on 
the  probate  thereof  certified  by  the  clerk  of  the  court  in_ 
which  such  Avill  was  probated,  with  the  seal  of  the  court 
affixed  thereto,  if  there  be  a  seal,  together  with  the  cer- 
tificate of  the  chief  judge  or  magistrate  that  the  certifi- 
cate is  in  due  form  and  made  by  the  clerk  or  other  person 
having  the  legal  custody  of  the  record. — Section  577. 

A  written  will  can  not  be  revoked  or  altered,  otherwise 
than  by  another  written  will  or  other  writing  by  the  testa- 
tor declaring  such  revocation  and  alteration,  and  exe- 
cuted with  the  same  formalities  required  for  the  will 
itself;  or  unless  the  will  be  torn,  cancelled,  obliterated 
or  destroyed  with  the  intention  and  for  the  purpose  of 
revoking  the  same,  by  the  testator  himself,  or  by  another 
person  in  his  presence,  by  his  direction  and  consent. — 
Section  593. 

No.  3 — Arizona. 

[Ebvised  Statutes,  1913,  Civil  Code.] 

Every  person  aged  twenty-one  years  or  upwards,  or 
who  may  be  or  may  have  been  lawfully  married,  being  of 
sound  mind,  shall  have  power  to  make  a  last  will  and 
testament,  under  the  rules  and  limitations  prescribed  by 
law. — Section  1204. 
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Every  person  competent  to  make  a  last  will  and  testa- 
ment may  thereby  devise  and  bequeath  all  the  estate, 
right,  title  and  interest  in  possession,  reversion  or  re- 
mainder, which  he  has,  or  at  the  time  of  his  death  shall 
have,  of,  in  or  to  any  lands,  tenements,  hereditaments 
or  rents,  charged  upon  or  issuing  out  of  them,  or  shall 
have  of,  in  or  to  any  personal  property,  or  any  other 
property  whatever,  subject  to  the  limitations  prescribed 
by  law. — Section  1205. 

Every  last  will  and  testament,  except  where  otherwise 
provided  by  law,  shall  be  in  writing  and  signed  by  the 
testator  or  by  some  other  person,  by  his  direction  and 
in  his  presence,  and  shall,  if  not  wholly  written  by  him- 
self, be  attested  by  two  or  more  credible  witnesses  above 
the  age  of  fourteen  years,  subscribing  their  names  thereto 
in  the  presence  of  the  testator. — Section  1206. 

Where  the  will  is  wholly  written  by  the  testator,  the 
attestation  of  subscribing  witness  may  be  dispensed  with. 
—Section  1207. 

No  will  in  writing  made  in  conformity  with  the  preced- 
ing sections,  nor  any  clause  thereof,  or  devise  therein, 
shall  be  revoked  except  by  a  subsequent  will,  codicil  or 
declaration  in  writing,  executed  with  like  formalities,  or 
by  the  testator  destroying,  cancelling  or  obliterating  the 
same  or  causing  it  to  be  done  in  his  presence ;  provided, 
that  if  after  making  a  will  the  testator  marries  and  the 
wife  survive  the  testator,  the  will  shall  be  revoked  unless 
provision  has  been  made  for  her  by  marriage  contract, 
or  unless  she  is  provided  for  in  the  will,  or  in  such  way 
mentioned  therein  as  to  show  an  intention  not  to  revoke 
such  provisions ;  and  no  other  evidence  to  rebut  the  pre- 
sumption of  revocation  must  be  received. — Section  1208. 
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Any  one  competent  to  make  a  will  may  make  a  nun- 
cupative will  as  hereafter  shown. — Section  1209. 

No  nuncupative  will  shall  be  established  unless  made 
in  the  time  of  the  last  sickness  of  the  deceased,  nor  when 
the  value  exceeds  $50,  unless  proved  by  three  credible 
witnesses  that  the  testator  called  on  some  person  to  take 
notice  or  bear  testimony  that  such  was  his  will. — Section 
1210. 

No  nuncupative  will  may  be  proved  within  fourteen 
days  after  the  death  of  the  testator  and  heirs  must  be 
notified- — Section  1211. 

After  six  months  no  testimony  shall  be  received  to 
prove  a  nuncupative  will  unless  substance  was  committed 
to  writing  withiu  six  days  after  the  making  of  the  will. — 
Section  1212. 

A  soldier  in  actual  military  service,  or  a  mariner  or 
seaman  at  sea,  may  dispose  of  his  chattels,  as  at  the  com- 
mon law. — Section  1213. 

When  a  testator  shall  have  children  born,  and  his 
wife  enciente,  the  posthumous  child,  if  unprovided  for  by 
settlement  and  pretermitted  by  his  last  will  and  testa- 
ment, shall  succeed  to  the  same  portion  of  the  father's 
estate  as  such  child  would  have  been  entitled  to  if  the 
father  had  died  intestate,  toward  which  portion  the  devi- 
sees and  legatees  shall  contribute  proportionately  out  of 
the  parts  devised  and  bequeathed  to  them  by  such  last 
will  and  testament. — Section  1214. 

If  a  testator  or  testatrix,  having  a  child  or  children 
born  at  the  time  of  making  his  or  her  last  Avill  and  testa- 
ment, shall,  at  his  or  her  death,  leave  a  child  or  children 
born  after  the  making  of  such  last  will  and  testament, 
the  child  or  children  so  after-born  and  pretermitted, 
shall,  unless  provided  for  by  settlement,  succeed  to  the 
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same  portion  of  the  father's  or  mother's  estate  as  they 
would  have  been  entitled  to  if  the  father  or  mother  had 
died  intestate,  toward  raising  which  portion  the  devisees 
and  legatees -shall  contribute  proportionately  out  of  the 
parts  devised  and  bequeathed  to  them  by  such  last  will 
and  testament. — Section  1215. 

Every  last  mil  and  testament  made  when  the  testator 
had  no  child  living,  wherein  any  child  he  might  have  is 
not  provided  for  or  mentioned,  if  at  the  time  of  his  death 
he  shall  leave  a  child,  or  leave  his  wife  enciente  of  a  child 
which  shall  be  born,  shall  have  no  effect  during  the  life 
of  such  after-born  child,  and  shall  be  void  unless  the  child 
die  without  having  been  married  and  before  he  or  she 
shall  have  attained  the  age  of  twenty-one. — Section  1216. 

Under  the  name  of  "children"  are  included  descend- 
ants of  whatever  degree  they  may  be,  it  being  understood 
they  are  only  counted  for  the  child  they  represent. — 
Section  1217. 

Issue  of  deceased  child  of  testator  take  in  place  of 
parent. — Section  1218. 

Should  any  person  be  a  subscribing  witness  to  a  will, 
and  be  also  a  legatee  or  devisee  therein,  if  the  will  can  not 
be  otherwise  established,  such  bequest  shall  be  void,  and 
such  witness  shall  be  allowed  and  compelled  to  appear 
and  give  testimony  in  like  manner  as  if  no  such  bequest 
had  been  made.  But  if  in  such  case  the  witness  would 
have  been  entitled  to  a  share  of  the  estate  of  the  testator 
or  testatrix  had  there  been  no  will,  he  or  she  shall  be 
entitled  to  so  much  of  such  share  as  shall  not  exceed  the 
value  of  the  bequest  to  him  or  her  in  the  wiU. — Section 
1219. 

In  the  case  provided  for  in  the  preceding  section,  such 
will  may  be  proved  by  the  evidence  of  the  subscribing 
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witnesses,  corroborated  by  the  testimony  of  one  or  more 
disinterested  and  credible  persons,  to  the  effect  that  the 
testimony  of  such  subscribing  witnesses  necessary  to  sus- 
tain the  will,  is  substantially  true,  in  which  event  the 
bequest  to  such  subscribing  witnesses  shall  not  be  void. — 
Section  1220., 

No.  4 — Arkansas. 

[KiRBY  &  Castu:  's  Digest,  1916.] 

Every  person  of  twenty-one  years  of  age  and  upward, 
of  sound  mind,  may,  by  last  will  and  testament,  devise  aU 
his  estate,  real  and  personal,  and  all  interest  therein. — 
Section  10049. 

Every  person  over  the  age  of  eighteen  years,  of  sound 
mind,  may  by  last  will  and  testament,  dispose  of  goods 
and  chattels. — Section  10050. 

Every  last  will  and  testament  of  real  or  personal  prop- 
erty, or  bothy  shall  be  executed  and  attested  in  the  fol- 
lowing manner : 

First.  It  must  be  subscribed  by  the  testator  at  the  end 
of  the  will,  or  by  some  person  for  him,  at  his  request. 

Second.  Such  subscription  shall  be  made  by  the  tes- 
tator in  the  presence  of  each  of  the  attesting  witnesses,  or 
shall  be  acknowledged  by  him  to  have  been  so  made  to 
each  of  the  attesting  witnesses. 

Third.  The  testator,  at  the  time  of  making  such  sub- 
scription, or  at  the  time  of  acknowledging  the  same,  shall 
declare  the  instrument  so  subscribed  to  be  his  will  and 
testament. 

Fourth.  There  shall  be  at  least  two  attesting  witnesses, 
each  of  whom  shall  sign  his  name  as  a  witness,  at  the  end 
of  the  will,  at  the  request  of  the  testator. 

Fifth.  Wliere  the  entire  body  of  the  will  and  the  signa- 
ture thereto  shall  be  written  in  the  proper  handwriting 
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of  the  testator  or  testatrix,  such  will  may  be  established 
by  the  unimpeachable  evidence  of  at  least  three  disin- 
terested witnesses  to  the  handAvriting  and  signature  of 
each  testator  or  testatrix,  notwithstanding  there  may  be 
no  attesting  witnesses  to  such  will;  but  no  will  without 
such  subscribing  witnesses  shall  be  pleaded  in  bar  of  a 
will  subscribed  in  due  form.— Section  10051. 

Every  person  who  shall  sign  the  testator 's  name  to  any 
■will,  by  his  direction,  shall  write  his  own  name  as  a  wit- 
ness to  such  will,  and  state  that  he  signed  the  testator's 
name  at  his  request. — Section  10052. 

A  will  is  revoked  by"  another  will  or  writing  executed 
with  the  formalities  of  a  will  and  declaring  such  revoca- 
tion, or  by  burning,  tearing,  cancelling,  obliterating  or 
destroying. — Section  10053. 

If,  after  making  any  will  disposing  of  the  whole  estate 
of  the  testator,  such  testator  shall  marry  and  have  issiie 
by  such  marriage,  born  either  in  his  lifetime  or  after  his 
death,  and  the  wife  or  the  issue  of  such  marriage  shall  be 
living  at  the  death  of  the  testator,  such  will  shall  be 
deemed  revoked,  unless  provisions  shall  have  been  made 
for  such  issue  by  some  settlement,  or  unless  such  issue 
shall  be  provided  for  in  the  will,  and  no  evidence  shall  be 
received  to  rebut  the  presumption  of  such  revocation. — 
Section  10054. 

A  will  of  a  married  woman  is  revoked  by  subsequent 
marriage. — Section  10055. 

An  agreement  to  convey  property  devised  or  be- 
queathed is  not  deemed  a  revocation. — Section  10056. 

A  charge  or  encumbrance  upon  property  devised  or 
bequeathed  is  not  deemed  a  revocation. — Section  10057. 

Whenever  a  testator  shall  have  a  child  born  after  the 
making  of  his  will,  either  in  his  lifetime  or  after  death, 
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and  shall  die,  leaving  such  child,  so  after-horn,  unpro- 
vided for  in  any  settlement,  and  neither  provided  for  nor 
in  any  way  mentioned  in  his  will,  every  such  child  shall 
succeed  to  the  same  portion  of  his  father's  estate,  real 
and  personal,  as  would  have  descended  or  been  dis- 
tributed to  such  chUd  if  the  father  had  died  intestate, 
and  shall  be  entitled  to  recover  the  same  portion  from  the 
devisees  and  legatees  in  proportion  to  and  out  of  the 
parts  devised  or  bequeathed  to  them  by  such  will. — Sec- 
tion 10058. 

When  any  person  shall  make  his  last  will  and  testa- 
ment and  omit  to  mention  the  name  of  a  child,  if  living, 
or  the  legal  representatives  of  such  child  born  and  liv- 
ing at  the  time  of  the  execution  of  such  will,  every  such 
person,  so  far  as  regards  such  child,  shall  be  deemed 
to  have  died  intestate  and  such  child  shaU  be  entitled  to 
such  proportion,  share  and  dividend  of  the  estate,  real 
and  personal,  of  the  testator  as  if  he  had  died  intestate ; 
and  such  child  shall  be  entitled  to  recover  from  the 
devisees  and  legatees  in  proportion  to  the  amount  of  their 
respective  shares,  and  the  court  exercising  probate  jur- 
isdiction shall  have  power  to  decree  a  distribution  of 
such  estate  according  to  the  provisions  of  this  and  the 
preceding  section. — Section  10059. 

A  legacy  or  devise  to  a  child,  or  other  descendant,  who 
dies  in  the  lifetime  of  the  testator,  leaving  a  child  or 
other  descendant  who  survives  the  testator,  does  not 
lapse,  but  vests  in  the  surviving  child  br  descendant  of 
such  legatee  or  devisee. — Section  10061. 

A  revocation  of  a  second  will  will  not  revive  a  prior, 
unless  such  intention  appears  from  the  terms  of  the 
revocation,  or  unless  the  prior  is  duly  republished. — Sec- 
tion 10062. 
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No  nuncupative  will  shall  be  good  where  the  estate  be- 
queathed exceeds  the  value  of  five  hundred  dollars,  nor 
unless  it  be  proved  by  at  least  two  witnesses,  who  were 
present  at  the  making  thereof;  nor  unless  it  be  proved 
that  the  testator,  at  the  time  of  pronouncing  the  same, 
called  on  some  person  present  to  bear  witness  that  such 
was  his  will,  or  to  that  effect;  nor  unless  such  nuncupa- 
tive will  was  made  at  the  time  of  his  last  sickness,  and  at 
the  dwelling  of  the  deceased,  or  where  he  had  resided 
for  the  space  of  ten  days  or  more  except  when  the  de- 
ceased may  have  been  taken  sick  from  home  and  died  be- 
fore his  return. — Section  10063. 

All  mariners  at  sea  or  soldiers  in  the  military  service 
may  dispose  of  their  wages  and  other  personal  property 
as  at  common  law. 

No  proof  of  any  nuncupative  will  shall  be  received,  un- 
less it  be  offered  for  probate  within  six  months  after  the 
speaMrig  of  the  testamentary  words,  nor  unless  the 
words,  or  the  substance  thereof,  were  reduced  to  writing 
and  signed  by  witnesses  within  fifteen  days  after  they 
were  spoken. — Section  10065. 

No  probate  of  any  nuncupative  will  shall  be  made  for 
twenty  days  after  the  death  of  the  testator,  nor  shall  any 
nuncupative  will  be  at  any  time  proved,  unless  the  sub- 
stance thereof  be  committed  to  writing  and  a  citation 
be  issued,  accompanied  with  a  copy  of  such  will,  and 
served  on  the  widow  and  next  of  kin  of  the  deceased,  if 
any,  that  they,  may  appear  at  a  time  in  such  citation  spec- 
ified, and  contest  the  probate  of  such  will,  if  they  think 
proper. — Section  10066. 

When  a  will  of  a  non-resident  of  Arkansas,  relative  to 
an  estate  within  the  state  of  Arkansas,  has  been  proved 
without  the  same,  an  authenticated  copy  thereof  and  the 
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certificate  of  probate  thereof  may  be  offered  for  probate 
in  Arkansas.  When  such  copy  is  so  offered,  the  court  to 
which  it  is  offered  shall  presume  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  will  was  duly  executed 
and  admitted  to  probate  as  a  will  of  personalty  in  the 
state  or  country  of  the  testator's  domicile,  and  shall 
admit  such  copy  as  a  will  of  personalty  in  Arkansas ;  and, 
if  it  appears  from  such  copy  that  the  will  was  proved  in 
the  foreign  court  of  probate  to  have  been  so  executed 
as  to  be  a  valid  will  of  lands  in  Arkansas,  by  the  law 
thereof,  such  copy  may  be  admitted  to  probate  as  a  will 
of  real  estate. — Section  10072. 

No.  5 — California. 

[Cini,  Code.] 

Every  person  over  the  age  of  eighteen  may  make  a 
wiU.— Section  1270. 

Married  woman  may  dispose  of  all  of  her  separate 
estate  by  will,  without  the  consent  of  her  husband,  and 
may  alter  or  revoke  the  will  in  like  manner  as  if  she 
were  single.7— Section  1273. 

Every  interest  in  property  to  which  succession  might 
be  had,  may  be  disposed'  of  by  will. — Section  1274. 

Any  person  may  take,  except  corporations,  other  than 
counties,  municipal  corporations,  and  corporations 
formed  for  scientific,  literary  or  solely  educational  or 
hospital  purposes. — Section  1275. 

No  estate,  real  or  personal,  may  be  bequeathed  or  de- 
vised to  any  charitable  or  benevolent  society  or  corpora- 
tion, or  in  trust  for  charitable  uses,  except  by  will  duly 
executed  at  least  thirty  days  before  the  deceas.e  of  the  tes- 
tator, nor  shall  such  devise  or  bequest  exceed  one-third  of 
the  estate  of  the  testator  leaving  legal  heirs.: — Section 
1313. 
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Every  will,  other  than  a  mincupative  will,  must  be  in 
writing;  and  every  wiU,  other  than  an  olographic  will, 
and  a  nuncupative  will,  must  be  executed  and  attested  as 
follows : 

1.  It  must  be  subscribed  at  the  end  thereof  by  the  tes- 
tator himself,  or  some  person  in  his  presence  and  by  his 
direction  must  subscribe  his  name  thereto ; 

2.  The  subscription  must  be  made  in  the  presence  of 
the  attesting  witnesses,  or  be  acknowledged  by  the  tes- 
tator to  them  to  have  been  made  by  him  or  by  his  au- 
thority ; 

3.  The  testator  must,  at  the  time  of  subscribing  or  ac- 
knowledging the  same,  declare  to  the  attesting  witnesses 
that  the  instrument  is  his  will ;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of 
whom  must  sign  the  same  as  a  witness,  at  the  end  of  the 
will,  at  the  testator's  request  and  in  his  presence. — Sec- 
tion 1276. 

An  olographic  will  is  one  that  is  entirely  written,  dated, 
and  signed  by  the  hand  of  the  testator  himself.  It  is 
subject  to  no  other  form,  and  may  be  made  in  or  out  of 
this  state,  and  need  not  be  witnessed. — Section  1277. 

A  witness  to  a  written  will  must  write  his  name  and 
place  of  residence,  and  a  person  who  subscribed  the  testa- 
tor's name,  by  his  direction,  must  write  his  own  name  as 
a  witness  to  the  will.  But  a  violation  of  this  does  not 
affect  the  validity  of  the  wiU. — Section  1278. 

A  conjoint  or  mutual  will  is  valid,  but  may  be  revoked 
by  any  of  the  testators. — Section  1279. 

If  the  subscribing  witness  is  competent  at  the  tiine  of 
subscribing  the  will,  subsequent  incompetency  does  not 
revoke  the  probate  of  the  will. — Section  1280. 

Gifts  to  subscribing  witnesses  are  void,  unless  there 
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are  two  other  competent  subscribing  witnesses. — Section 
1282. 

A  creditor  is  a  competent  witness. — Section  1282. 

A  subscribing  witness  is  entitled  to  take  so  much  of  the 
estate  as  would  have  been  distributed  to  him  had  the  will 
not  been  established,  not  exceeding  the  devise  or  bequest 
made  to  him  in  the  will. — Section  1283. 

A  will  made  out  of  California,  is  valid  in  that  state 
only  if  executed  according  to  the  laws  of  California,  ex- 
cept that  a  will  made  in  a  state  or  country  in  which  the 
testator  is  domiciled  at  the  time  of  his  death,  and  valid 
under  the  laws  of  such  state,  is  valid  in  California  as  to 
personal  property. — Section  1285. 

Execution  of  a  codicil  referring  to  a  previous  will  re- 
vokes the  will  as  modified  by  the  codicil. — Section  1287. 

To  make  a  nuncupative  will  valid,  and  to  entitle  it  to 
be  admitted  to  probate,  the  following  requisites  must  be 
observed : 

One.  The  estate  bequeathed  must  not  exceed  in  value 
the  sum  of  one  thousand  dollars. 

Two.  It  must  be  proved  by  two  witnesses  who  were 
present  at  the  making  thereof,  one  of  whom  was  asked 
by  the  testator,  at  the  time,  to  bear  witness  that  such  was 
his  will,  or  to  that  effect. 

Three.  The  decedent  must,  at  the  time,  have  been  in 
actual  military  service  in  the  field,  or  doing  duty  on  ship- 
board at  sea,  and  in  either  case  in  actual  contemplation, 
fear,  or  peril  of  death,  or  the  decedent  must  have  been, 
at  the  time,  in  expectation  of  immediate  death  from  an 
injury  received  the  same  day. — Section  1289. 

No  proof  must  be  received  of  any  nuncupative  will, 
unless  it  is  offered  within  six  months  after  speaking  the 
testamentary  words,  nor  unless  the  words,  or  the  sub- 
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stance  thereof,  were  reduced  to  writing  within  thirty 
days  after  they  were  spoken. — Section  1290. 

No  probate  of  any  nuncupative  Avill  must  be  granted 
for  fourteen  days  after  the  death  of  the  testator,  nor 
must  any  nuncupative  will  be  at  any  time  proved,  unless 
the  testamentary  words,  or  the  substance  thereof,  be 
first  committed  to  writing,  and  process  issued  to  call  in 
the  widow,  or  other  persons  interested,  to  contest  the 
probate  of  such  will,  if  they  think  proper. — Section  1291. 

A  written  will  is  revoked  by  another  will  or  writing, 
executed  as  a  will,  or  by  burning,  tearing,  cancelling,  ob- 
literating or  destroying. — Section  1292. 

A  prior  will  is  not  revoked  by  subsequent  will,  unless 
the  latter  contains  an  express  revocation. — Section  1296. 

A  revocation  of  subsequent  will  does  not  revive  prior 
will,  unless  the  intention  to  do  so  appears,  or  the  prior 
will  is  duly  republished. — Section  1297. 

A  will  is  revoked  by  subsequent  marriage  and  birth  of 
issue  where  a  wife  or  issue  survives  the  testator,  unless 
provision  has  been  made  for  such  issue,  either  by  settle- 
ment or  by  will,  or  the  intention  not  to  make  such  provi- 
sion be  shown  therein. — Section  1298. 

Subsequent  marriage  of  the  testator  revokes  the  will 
if  the  wife  survive,  unless  provision  is  made  by  marriage 
contract,  or  in  the  will,  for  such  wife. — Section  1299. 

A  will  of  a  married  woman  is  revoked  by  her  subse- 
quent marriage,  and  is  not  revived  by  the  death  of  her 
husband. — Section  1300. 

An  agreement  for  the  sale  or  transfer  of  property  dis- 
posed by  will,  does  not  revoke  such  disposal. — Section 
1301. 

Mortgage  or  encumbrance  of  property  disposed  by  will, 
is  not  a  revocation. — Section  1302. 
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A  conveyance,  settlement  or  other  act  of  the  testator  by 
which  his  interest  in  a  thing  previously  disposed  of  by 
his  will  is  altered,  but  not  wholly  divested,  is  not  a  revo- 
cation ;  but  the  will  passes  the  property  which  would  oth- 
erwise devolve  by  succession. — Section  1303. 

After-bom  child,  unprovided  for  by  settlement  or  will, 
and  not  mentioned  in  the  will,  succeeds  as  in  case  of 
intestacy. — Section  1306. 

When  any  testator  omits  to  provide  in  his  will  for  any 
of  his  children,  or  the  issue  of  any  deceased  child,  unless 
it  appears  that  such  omission  was  intentional,  such  child, 
or  the  issue  of  such  child,  has  the  same  share  in  the  estate 
of  the  testator  as  if  he  died  intestate.- — Section  1307. 

Where  a  devisee  or  legatee  dies  before  the  testator, 
leaving  lineal  descendants,  they  take  in  the  same  manner 
as  if  the  devisee  or  legatee  had  survived  the  testator. — 
Section  1310. 

Every  devjse  of  land  in  a  vnll  conveys  all  the  estate  of 
the  devisor  which  he  could  lawfully  devise.-^Section  1311. 

Subsequently  acquired  interest  in  lands  passes,  unless 
the  contrary  intention  appears. — Section  1312. 

All  wills  duly  proved  and  allowed  in  another  state  of 
the  United  States,  or  any  foreign  country  or  state,  may 
be  allowed  in  California. — Section  1322. 

When  a  copy  of  the  will,  and  the  probate  thereof,  duly 
authenticated,  shall  be  produced  by  the  executor,  or  by 
any  other  person  interested  in  the  -will,  with  a  petition 
for  letters,  the  same  must  be  filed,  and  the  clerk  of  the 
court  must  appoint  a  time  for  the  hearing ;  notice  whereof 
must  be  given  as  hereinbefore  provided  for  an  original 
,  petition  for  the  probate  of  a  will. — Section  1323.  v 

If,  on  the  hearing,  it  appears  upon  the  face  of  the 
record  that  the  will  has  been  proved,  allowed,  and  ad- 
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mitted  to  probate  in  any  other  of  the  United  States,  or 
in  any  foreign  country,  and  that  it  was  executed  accord- 
ing to  the  law  of  the  place  in  which  the  same  was  made, 
or  in  which  the  testator  was  at  the  time  domiciled,  or  in 
conformity  with  the  laws  of  this  state,  it  must  be  admitted 
to  probate,  and  have  the  same  force  and  effect  as  a  will 
first  admitted  to  probate  in  this  state,  and  letters  testa- 
mentary or  of  administration  issued  thereon.-^Section 
1324. 

No.  6 — Colorado. 

[Mills'  Ann.  Stats.,  1912.] 

Every  person,  aged  twenty-one  years,  if  a  male,  or 
eighteen  years,  if  a  female,  being  of  sound  mind  and 
memory,  shall  have  the  power  to  devise  all  the 'estate, 
right,  title  and  interest  in  possession,  reversion  or  re- 
mainder, which  he  or  she  hath  or  at  the  time  of  his  Or 
her  death  shall  have  of,  in  and  to  any  lands,  tenements, 
hereditaments,  annuities  or  rents  charged  upon  or  issuing 
out  of  them,  or  goods,  chattels  and  personal  estate  of 
every  description  whatever,  by  will  or  testament;  all  per- 
sons of  the  age  of  seventeen  years,  and  of  sound  mind 
and  memory,  shall  have  the  power  to  dispose  of  their 
personal  estate,  by  will  or  testament;  provided,  that  no 
married  man  or  woman  shall  by  will  devise  or  bequeath 
away,  one  from  the  other,  more  than  one-half  of  his  or 
her  estate,  without  the  consent  in  writing  of  such  other, 
executed  after  the  death  of  testator  or  testatrix,  but  it 
shall  be  optional  with  such  wife  or  husband,  after  the 
death  of  the  other,  to  accept  the  condition  of  any  such 
will  or  one-half  of  the  whole  estate. — Section  7868  as 
amended  1913. 

All  wills  by  which  any  property,  real  or  personal,  is 
devised  or  bequeathed,  shall  be  reduced  to  writing  and 
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signed  by  the  testator,  or  by  some  one  in  Ms  presence 
and  by  his  direction,  and  attested  in  the  presence  of  the 
testator,  by  two  or  raore  credible  witnesses. — Section 
7869. 

No  will  shall  be  revoked  otherwise  than  by  the  subse- 
quent marriage  of  the  testator,  or  by  burning,  tearing,  or 
obliterating  the  said  will,  by  the  testator  himself  or  in  his 
presence,  by  his  direction  and  consent,  or  by  some  other 
will  or  codicil  in  writing,  declaring  the  same,  signed  by 
the  testator  in  the  presence  of  two  or  more  witnesses, 
and  by  them  attested  in  his  presence,  and  no  words 
spoken  shall  revoke  or  annul  any  will  in  writing,  executed 
as  aforesaid  in  due  form  of  law. — Section  7870. 

If  a-fter  making  a  last  will,  a  child  shall  be  born  to 
any  testator;  and  no  provision  be  made  in  such  will  for 
such  child,  the  will  shall  not,  on  that  account,  be  revoked ; 
but  unless  it  shall  appear  by  such  will  that  it  was  the 
intention  of  such  testator  to  disinherit  such  child,  the 
devises  and  legacies  by  such  will  granted  and  given  shall 
be  abated  in  equal  proportions,  to  raise  a  portion  for  such 
child,  equal  to  that  which  such  child  would  have  been 
entitled  to  receive  out  of  the  estate  of  such  testator  if 
he  had  died  intestate. — Section  7871. 

If  any  beneficial  devise,  legacy  or  interest  shall  be 
made  or  given  in  a^y  will,  to  any  person  subscribing  such 
will  as  a  witness  to  the  execution  thereof,  such  devise, 
legacy  or  interest  shall,  as  to  such  subscribing  witness 
and  all  persons  claiming  under  him,  be  null  and  void, 
unless  such  will  be  otherwise  duly  attested  by  a  sufficient 
number  of  witnesses  exclusive  of  such  person,  according 
to  this  act,  and  he  shall  be  compellable  to  appear  and 
give  testimony  on  the  residue  of  such  will,  in  like  manner 
as  if  no  such  devise  or  bequest  had  been  made ;  but  if  such 
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witness  would  have  been  entitled  to  any  share  of  the 
testator's  estate  in  case  the  will  was  not  established,  then 
so  much  of  such  share  shall  be  saved  to  such  witness  as 
shall  not  exceed  the  value  of  the  said  devise  or  bequest 
made  to  him  as  aforesaid. — Section  7872. 

If  any  land,  tenements  or  hereditaments  shall  be 
charged  with  any  debts,  by  any  will,  and  the  creditor 
whose  debt  is  secured  shall  attest  the  execution  of  the 
same,  such  creditor  shall,  notwithstanding,  be  admitted 
as  witness  to  the  execution  thereof. — Section  7873. 

In  no  case,  where  any  testator  shall,  by  his  will,  appoint 
his  debtor  to  be  his  executor,  shall  such  appointment 
operate  as  a  release  or  extinguishment  of  any  debt  due 
from  such  executor  to  such  testator,  unless  the  testator 
shall,  in  such  wiU,  expressly  declare  his  intention  to 
devise  or  release  such  debt,  and  not  even  in  that  case 
unless  the  estate  of  such  testator  is  sufficient  to  discharge 
the  whole  of  his  just  debts,  over  and  above  the  debt  from 
such  executor. — Section  7874. 

Issue  of  deceased  child  or  grand-child  of  testator  take 
any  gift  in  the  place  of  the  deceased  parent. — Section 
7875.  ' 

A  will  probated  in  another  jurisdiction  of  the  United 
States,  concerning  real  estate  in  Colorado,  may  be 
admitted  in  latter  state  upon  certificate  of  proper  officers 
of  fact  of  probate  of  said  will. — Section  7892. 

No.  7 — Connecticut. 

[General  Statutes,  1902.] 

All  persons  of  the  age  of  eighteen  years  and  of  sound 
mind  may  dispose  of  their  estates  by  will,  and  devises  of 
realty  convey  all  realty  owned  by  testator  at  his  death. — 
Section  292. 
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A  will  must  be  in  writing,  subscribed  by  the  testator 
and  attested  by  three  witnesses,  each  of  them  subscribing 
in  his  presence.  All  wills  executed  according  to  the  laws 
of  the  state  or  country  where  they  are  executed,  may  be 
admitted  to  probate  and  shall  be  effectual  to  pass  any 
estate  of  the  testator  situate  in  this  state. — Section  293. 

Devise  or  bequest  to  a  subscribing  witness  or  to  the 
husband  or  wife  of  a  subscribing  witness,  shall  be  void 
unless  the  will  is  otherwise  legally  attested,  or  unless 
such  devisee  or  legatee  be  an  heir  of  the  testator,  but  the 
validity  of  the  will  is  not  otherwise  affected. — Section  294. 

When  a  devisee  or  legatee  being  a  child,  grandchild, 
brother  or  sister  of  the  testator,  shall  die  before  him  and 
no  provision  is  made  for  such  contingency,  the  issue  of 
such  devisee  or  legatee  take  the  estate  so  devised  or 
bequeathed. — Section  296. 

A  will  is  revoked  by  the  subsequent  marriage  or  by  the 
birth  of  a  child  of  a  testator,  unless  provision  is  made  in 
the  will  for  such  contingency.  No  will  or  codicil  is  revoked 
in  any  other  manner,  except  by  burning,  cancelling,  tear- 
ing or  obliterating  it  by  the  testator,  or  by  some  person 
in  his  presence,  by  his  direction,  or  by  later  will  or  codicil. 
—Section  297. 

When  a  will  conveying  property  situate  in  this  state 
has  been  proved  and  established  outside  of  this  state,  it 
may  be  probated  by  duly  authenticated  and  exemplified 
copy  of  such  will  and  of  the  record  of  the  proceedings  ' 
proving  and  establishing  the  same. — Section  305, 
amended  1909. 

No.  8 — ^Delaware. 

[Ebvised  Codes,  1915.] 

Any  person  of  the  age  of  twenty-one  years  and  up- 
wards, of  sound  and  disposing  mind  and  memory,  may 
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make  a  ■will,  as  well  of  real  as  personal  estate. — Section 
3240. 

Every  will  must  be  in  writing,  and  signed  by  the  testa- 
tor, or  by  some  person  subscribing  the  testator 's  name,  in 
his  presence  and  by  his  express  direction,  and  attested 
and  subscribed  in  his  presence  by  two  or  more  credible 
witnesses. — Section  3241. 

A  creditor  may  be  a  witness,  although  the  will  contains 
a  provision  for  payment  of  debts. — Section  3242. 

After-acquired  land  passes  by  will,  unless  the  contrary 
intention  appear. — Section  3244. 

Nuncupative  will  of  personal  estate  may  not  exceed 
two  hundred  dollars ;  must  be  pronounced  by  the  testator 
as  his  last  will  before  two  or  more  credible  witnesses,  and 
within  three  days  thereafter  reduced  to  writing  and  at- 
tested by  the  signatures  of  said  witnesses.  Such  will 
is  valid  if  the  testator  die  before  the  expiration  of  said 
three  days,  or  if  he  be  not  at  the  expiration  of  such  period, 
or  afterwards,  capable  of  making  a  will.  A  nuncupative 
will  must  be  produced  for  probate  within  thirty  days 
after  the  testator's  death. — Section  3245. 

A  last  will  of  a  nonresident  duly  admitted  to  probate 
by  the  state  of  his  dpmicile,  may  be  admitted  to  probate 
by  filing  a  copy,  together  with  a  copy  of  the  record  admit- 
ting the  same  to  probate;  such  certified  copy  must  be 
authenticated  by  a  certificate  under  the  great  seal  of  the 
state,  or  hand  of  the  chancellor  or  presiding  judge  of  the 
court  of  record,  and  such  copy  is  certified  in  due  form 
and  by  the  proper  ofiicer. — Section  3246. 

A  will  is  revoked  by  cancellation  by  the  testator,,  or  in 
his  presence  and  by  his  express  direction,  or  by  a  valid 
last  will,  or  by  a  writing  signed  by  the  testator,  or  by 
some  person  subscribing  the  testator's  name  in  his  pres- 
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ence  and  by  his  direction,  and  attested  and  subscribed  in 
his  presence  by  two  or  more  credible  witnesses. — Sec- 
tion 3250. 

A  will  is  revoked  by  the  birth  of  a  child,  when  such 
will  is  made  by  a  person  having  no  legal  issue  and  con- 
tains no  provision  for  the  child. — Section  3251. 

An  after-bom  child  takes  as  if  upon  intestacy  of  the 
parent,  where  no  provision  is  made  by  will. — Section  3252. 

No.  9 — District  of  Columbia. 

[Code  op  Law,  1911.] 

All  property  may  be  disposed  of  by  will. — Section  1623. 

Males  of  the  age  of  twenty-one  years  and  females  of 
the  age  of  eighteen  years,  and  of  sound  mind,  are  capable 
of  making  wills. — Section  1625. 

A  will  must  be  in  writing  and  signed  by  the  testator,  or 
by  some  other  person  in  his  presence  and  by  his  express 
directions,  and  be  attested  and  subscribed  in  the  presence 
of  the  testator  by  at  least  two  credible  witnesses;  and 
no  devise  or  bequest  shall  be  revoked  otherwise  than  by 
some  other  will  or  codicil  in  writing  or  other  writing 
declaring  such  revocation,  or  by  burning,  cancelling,  tear- 
ing or  obliterating  the  same  by  the  testator  himself  or  in 
his  presence  and  by  his  direction  and  consent.  Eevoca- 
tion  by  will  or  other  writing  must  be  executed  with  the 
formalities  prescribed  for  the  execution  of  wills. — Sec- 
tion 1626. 

No  will  or  part  thereof  previously  revoked  shall  be  re- 
vived otherwise  than  by  re-execution  thereof  or  by  codicil 
executed  in  the  manner  of  a  will,  and  then  only  to  the 
extent  to  whidi  an  intention  to  revive  is  shown. — Section 
1627. 
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A  general  devise  carries  real  property  acquired  after 
the  execution  of  the  will. — Section  1628. 

An  appointment  by  will  in  the  exercise  of  a  power 
must  be  executed  with  the  formalities  required  for  the 
execution  of  wills. — Section  1629. 

The  issue  of  any  devisee  or  legatee  under  the  testator 's 
will  take  in  the  place  of  the  deceased  parent,  unless  a  con- 
trary intention  is  shown  by  the  will. — Section  1631. 

Nuncupative  wills  are  not  valid  in  the  District  of  Co- 
lumbia, but  any  soldier  in  actual  military  ser-^dce  or 
mariner  being  at  sea  may  dispose  of  his  movables,  Avages 
and  personal  estate  by  word  of  mouth,  provided  that  such 
disposition  shall  be  proved  by  at  least  two  witnesses  who 
were  present  at  the  making  thereof  and  were  requested 
by  the  testator  to  bear  witness  such  was  his  last  will,  and 
such  will  must  be  made  in  the  time  of  the  last  sickness 
of  the  deceased,  and  the  substance  thereof  reduced  to 
writing  within  ten  days  after  the  making  thereof. — Sec- 
tion 1634. 

No.  10— Florida. 

[Compiled  Laws,  1914.] 

Every  person  of  the  age  of  twenty-one  years,  of  sound 
mind,  may  make  a  will  and  dispose  of  all  his  real  and  per- 
sonal property. — Section  2269. 

A  married  woman  may  dispose  of  her  real  and  personal 
property  by  will,  as  if  she  were  not  married,  even  though 
a  minor. — Section  2270. 

Every  general  or  residuary  devise  or  bequest  is  con- 
strued to  apply  to  the  property  owned  by  the  testator  at 
the  time  of  his  death,  unless  restricted  in  the  will  to  that 
owned  by  him  at  the  time  of  the  execution  of  the  will. — 
Section  2271. 

Every  will  disposing  of  real  estate  shall  be  signed  by 
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the  testator,  or  by  some  other  person  in  his  presence  and 
by  his  express  direction,  and  attested  and  subscribed  in 
the  presence  of  the  testator  by  two  or  more  witnesses. — 
Section  2272. 

Devise  of  lands  can  be  revoked  only  by  will  or  codicil 
in  writing,  or  by  an  instrument  of  revocation,  or  by  burn- 
ing, cancelling,  tearing  or  obliterating. — Section  2273. 

Wills  of  personal  property  must'  be  in  writing,  signed 
by  the  testator,  or  some  person  in  his  presence  and  by  his 
express  direction. — Section  2274. 

A  will  of  personal  property  can  not  be  revoked  by 
words  or  will  by  words. of  mouth  unless  the  same  be 
committed  to  writing  in  the  life  of  the  testator  and  be 
read  to  and  allowed  by  him,  and  the  same  be  proved  by 
three  disinterested  witnesses. — Section  2275. 

Nuncupative  will  must  be  proved  by  the  oaths  of  three 
witnesses  present  at  the  making  thereof,  and  it  must 
be  shown  that  the  testator  desired  the  persons  present, 
or  some  of  them,  to  bear  witness  that  such  was  his  will, 
and  such  will  must  be  made  in  the  time  of  the  last  sick- 
ness of  the  deceased. — Section  2276. 

Nuncupative  will  must  be  reduced  to  writing,  and 
sworn  to  before  some  judicial  officer  within  six  days  of 
the  execution  of  the  will,  and  proved  within  six  months 
after  the  speaking  of  the  testamentary  words. — Section 
2277. 

No  nuncupative  will  can  be  probated  until  after  sixty 
days  after  death  of  testator  and  upon  notice  to  widow 
and  next  of  kin. — Section  2278. 

Probate  of  wills  conforming  to  the  law  in  Florida  in 
form  and  manner  of  execution,  duly  obtained  and  granted 
by  any  court  in  the  United  States,  or  any  foreign  country, 
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in  relation  to  property  in  Florida,  shall  be  admitted  to 
record  in  the  county  judges '  court. — Section  2287. 
An  alien  may  devise  and  bequeath. — Section  2291. 

No.  11 — Georgia. 

[Pake's  Annotated  Civil  Code,  1914.] 

Mutual  wills  may  be  made  either  separately  or  jointly, 
and  in  such  case  the  revocation  of  one  is  the  destruction 
of  the  other.— Section  3830. 

Every  person,  except  infants  under  fourteen  years  and 
insane  persons,  except  during  lucid  intervals,  may  make 
a  will.— Sections  3838,  3839,  3840. 

Conviction  of  crime  does  not  deprive  a  person  of  the 
power  to  make  a  will. — Section  3843. 

Deaf,  dumb  and  blind  persons  may  make  wills. — Sec- 
tion 3844. 

Wills,  except  nuncupative,  must  be  in  writing,  signed 
by  the  party  making  the  same,  or  by  some  other  person 
in  his  presence  and  by  his  express  direction,  and  attested 
and  subscribed  in  the  presence  of  the  testator  by  three 
or  more  competent  witnesses. — Section  3846. 

A  witness  may  attest  by  mark,  but  one  witness  can  not 
subscribe  the  name  of  the  other. — Section  3847. 

If  the  subscribing  witness  is  also  a  legatee  or  devisee, 
he  is  competent,  but  the  legacy  or  devise  is  void,  but  a 
husband  may  be  a  witness  to  a  will  in  which  a  legacy 
creating  a  separate  estate  is  given  to  his  wife. — Section 
3849. 

No  person  leaving  a  wife  or  child,  or  descendants  of  a 
child,  shall  by  will  devise  more  than  one-third  to  charity 
to  the  exclusion  of  such  wife  or  child,  and  in  all  cases  the 
will  containing  such  devise  shall  be  executed  at  least 
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ninety  days  before  the  death  of  the  testator,  or  such 
devise  is  void.^Section  3851. 

After  a  foreign  will  is  admitted  to  probate  in  the  state 
or  country  in  which  the  testator  was  a  resident  at  the 
time  of  his  death,  it  may  be  admitted  to  probata  upon 
production  of  an  exemplification  of  the  probate  proceed- 
ings duly  certified. — Sections  3875,  3876. 

A  will  may  be  expressly  revoked  by  a  writing  revoking 
the  same,  or  impliedly  by  an  inconsist  will. — Section  3917. 

An  express  revocation  by  a  writing  must  be  executed 
with  all  formalities  required  for  the  execution  of  wills. 
Destroying  a  will  revoking  a  former  will  does  not  revive 
the  former  unless  subsequently  republished,  which  may 
be  proved  by  parol. — Section  3918. 

Express  revocation  may  be  effected  by  destroying  the 
original  will  or  a  duplicate. — Section  3919. 

Marriage  of  a  testator  or  the  birth  of  a  child  to  him,  is 
revocation  of  the  will,  unless  provision  is  made  in  con- 
templation of  such  event. — Section  3923. 

Nuncupative  will  must  be  proved  by  the  oaths  of  three 
competent  witnesses,  who  are  proved  to  have  been  bidden 
by  the  testator  to  bear  witness  to  the  will.  Such  nuncu- 
pative will  must  be  made  in  the  time  of  the  last  sickness 
of  the  deceased,  and  in  the  house  of  his  habitation  or 
dwelling,  or  where  he  had  been  a  resident  for  ten  days 
or  more  next  before  the  making  of  such  will,  except 
where  such  person  was  surprised  or  taken  sick  being 
from  his  own  home  and  died  before  returning  to  the  place 
of  his  dwelling. — Section  3925. 

Probate  of  nuncupative  will  must  be  made  within  six 
months  after  the  death  of  the  testator,  and  the  substance 
of  the  will  reduced  to  writing  within  thirty  days  after  the 
speaking  of  the  same.— Section  3926. 
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All  property,  real  and  personal,  may  pass  by  nuncupa- 
tive will.— Section  3928. 

The  word  "heirs,"  or  its  equivalent,  is  not  necessary 
to  create  an  absolute  estate ;  but  every  conveyance,  prop- 
erly executed,  shall  be  construed  to  convey  the  fee,  unless 
a  less  estate  is  mentioned  and  limited  in  such  conveyance. 
If  a  less  estate  is  expressly  limited,  the  courts  shall  not, 
by  construction,  increase  such  estate  into  a  fee,  but,  disre- 
garding all  technical  rules,  shall  give  effect  to  the  inten- 
tion of  the  maker,  as  far  as  the  same  is  lawful,  if  the 
same  can  be  gathered  from  its  contents;  and  if  not,  in 
such  cases  the  court  may  hear  parol  evidence  to  prove 
the  intention. — Section  3659. 

Limitations  over  to  "heirs,"  "heirs  of  the  body," 
"lineal  heirs,"  "lawful  heirs,"  "issue,"  or  words  of 
similar  import,  shall  be  held  to  mean ' '  children, ' '  whether 
the  parents  be  alive  or  dead;  and  under  such  words, 
children  and  the  descendants  of  deceased  children,  by 
representation,  in  being  at  the  time  of  the  vesting  of  the 
estate,  shall  take. — Section  3660. 

Estates  tail  are  prohibited  and  abolished  and  converted 
into  fees  simple;  and  limitations  which  created  estates 
tail  by  implication  give  life  estate  to  first  taker  with  re- 
mainder in  fee  to  his  children  or  descendants. — Section 
3661. 

No.  12 — Hawaii. 

[Bevised  Laws  of  1915.] 

Every  person  over  eighteen,  of  sound  mind,  may  dis- 
pose of  his  estate,  real  and  personal. — Section  3258. 

A  married  woman  may  dispose  of  all  property  belong- 
ing to  her,  in  her  own  right. — Section  3259. 

A  will  must  be  in  writing,  signed  by  the  testator,  or 
by  some  person  in  his  presence  and  by  his  express  direc- 
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tion,  and  attested  by  two  or  more  competent  witnesses 
subscribing  their  names  in  the  presence  of  the  testator. — 
Section  3260. 

Subsequent  incompetency  of  a  subscribing  witness  does 
not  invalidate  the  will. — Section  3261. 

Gift  to  a  subscribing  witness  is  void  unless  there  are 
two  other  competent  subscribing  witnesses,  but  a  creditor 
may  be  a  competent  witness.— Section  3262. 

An  heir  may  act  as  subscribing  witness  and  take  so 
much  of  the  share  as  would  otherwise  have  come  to  him, 
as  will  not  exceed  the  devise  or  bequest  made  him  in  the 
will.— Section  3263. 

A  will  may  be  revoked  by  burning,  tearing,  cancelling 
or  obliterating,  or  by  another  will  in  writing  duly  exe- 
cuted.— Section  3264. 

Destruction  of  a  second  will  will  not  revive  a  prior 
will,  unless  the  prior  will  be  duly  republished. — Section 
3265. 

Marriage  of  a  man  and  the  birth  of  a  child  revoke  his 
will  unless  provision  is  made  therein  for  such  contin- 
gency.— Section  3266. 

Will  of  an  unmarried  woman  is  revoked  by  her  sub- 
sequent marriage. — Section  3267. 

No.  13— Idaho. 

[Eevised  Codes,  1908.] 

Every  person  over  the  age  of  eighteen  years,  of  sound 
mind,  may  by  last  will  dispose  of  all  of  his  estate,  real 
and  personal. — Section  5725. 

A  married  woman  may  dispose  of  all  her  separate  estate 
by  will,  without  the  consent  of  her  husband,  and  may  alter 
or  revoke  the  will  in  like  manner  as  if  she  were  single. 
Her  will  must  be  attested,  witnessed,  and  proved  in  like 
manner  as  all  other  wilh. — Section  5726. 


SYNOPSES  OF  STATUTES.  2491 

Any  person,  whether  citizen  or  alien,  may  take,  hold 
and  dispose  of  property,  real  or  personal. — Section  3058. 

No  estate,  real  or  personal,  shall  be  bequeathed  or  de- 
vised to  any  charitable  or  benevolent  society  or  corpora- 
tion, or  to  any  person  in  trust  for  charitable  uses,  except 
the  same  be  done  by  will  duly  executed  at  least  thirty 
days  before  the  decease  of  the  testator;  and  if  so  made 
at  least  thirty  days  prior  to  such  death  such  devise  or 
legacy,  and  each  of  them,  shall  be  valid:  Provided,  that 
no  such  devises  or  bequests  shall  collectively  exceed  one- 
third  of  the  estate  of  the  testator  leaving  lineal  descend- 
ants, and  in  such  case,  a  pro  rata  deduction  from  such 
devises  or  bequests  shall  be  made  so  as  to  reduce  the 
aggregate  thereof  to  one-third  of  such  estate ;  and  all  dis- 
positions of  property  made  contrary  hereto  shall  be  void, 
and  go  to  the  residuary  legatee  or  devisee,  next  of  kin, 
or  heirs,  according  to  law. — Section  5750. 

Whenever  a  testator  has  a  child  born  after  the  making 
of  his  will,  either  in  his  lifetime  or  after  his  death,  and 
dies  leaving  such  child  unprovided  for  by  any  settlement, 
and  neither  provided  for  nor  in  any  way  mentioned  in  his 
will,  the  child  succeeds  to  the  same  portion  of  the  testa- 
tor's real  and  personal  property  that  he  would  have 
succeeded  to  if  the  testator  had  died  intestate. — Section 
5743. 

When  any  testator  omits  to  provide  in  his  will  for  any 
of  his  children,  or  for  the  issue  of  any  deceased  child, 
unless  it  appears  that  such  omission  was  intentional,  such 
child,  or  the  issue  of  such  child,  must  have  the  same  share 
in  the  estate  of  the  testator  as  if  he  had  died  intestate, 
and  succeeds  thereto  as  provided  in  the  preceding  sec- 
tion.— Section  5744. 

Every  will,  other  than  a  nuncupative  will,  must  be  in 
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writing,  and  every  will,  other  than  an  olographic  will  and 
a  nuncupative  will,  must  be  executed  and  attested  as 
follows : 

1.  It  must  be  subscribed  at  the  end  thereof  by  the 
testator  himself,  or  some  person  in  his  presence  and  by 
his  direction  must  subscribe  his  name  thereto ; 

2.  The  subscription  must  be  made  in  the  presence  of 
the  attesting  witnesses  or  be  acknowledged  by  the  testator 
to  them,  to  have  been  made  by  him  or  by  his  authority ; 

3.  The  testator  must,  at  the  time  of  subscribing  or 
acknowledging  the  same,  declare  to  the  attesting  wit- 
nesses that  the  instrument  is  his  will ;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of  whom 
must  sign  his  name  as  a  witness,  at  the  end  of  the  will, 
at  the  testator's  request,  and  in  his  presence. — Section 
5727. 

An  olographic  will  is  one  that  is  entirely  written,  dated 
and  signed,  by  the  hand  of  the  testator  or  testatrix  who 
may  be  either  married  or  unmarried.  It  is  subject  to  no 
other  form,  and  may  be  made  in  or  out  of  this  state,  and 
need  not  be  witnessed. — Section  5728,  as  amended  1915. 

A  witness  to  a  written  will  must  write,  with  his  name, 
his  place  of  residence;  and  a  person  who  subscribes  the 
testator's  name,  by  his  direction,  must  write  his  own 
name  as  a  witness  to  the  will.  But  a  violation  of  this  sec- 
tion does  not  affect  the  validity  of  the  will. — Section  5729. 

If  the  subscribing  witnesses  to  a  will  are  competent  at 
the  time  of  attesting  its  execution,  their  subsequent  in- 
competency, from  whatever  cause  it  may  arise,  does  not 
prevent  the  probate  and  allowance  of  the  will,  if  it  is 
otherwise  satisfactorily  proved. — Section  5730. 

Written  will  is  revoked  or  altered: 

1.  By  a  written  will,  or  other  writing  of  the  testator. 
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declaring  such  revocation  or  alteration,  and  executed 
with  the  same  formalities  with  which  a  will  should  be 
executed  by  such  testator ;  or 

2.  By  being  burnt,  torn,  cancelled,  obliterated,  or  de- 
stroyed, with  the  intent  and  for  the  purpose  of  revoking 
the  same,  by  the  testator  himself,  or  by  some  person  in 
his  presence  and  by  his  direction. — Section  5731. 

When  a  will  is  cancelled  or  destroyed  by  any  other  per- 
son than  the  testator,  the  direction  of  the  testator,  and 
the  fact  of  such  injury  or  destruction,  must  be  proved  by 
two  witnesses. — Section  5732. 

The  revocation  of  a  will,  executed  in  duplicate,  may  be 
made  by  revoking  one  of  the  duplicates. — Section  5733. 

If,  after  making  a  will,  the  testator  duly  makes  and 
executes  a  second  will,  the  destruction,  cancellation,  or 
revocation  of  such  second  will  does  not  revive  the  first 
wiU,  unless  it  appears  by  the  terms  of  such  revocation 
that  it  was  the  intention  to  revive  and  give  effect  to  the 
first  will,  or  unless,  after  such  destruction,  cancellation 
or  revocation,  the  first  will  is  duly  republished. — Section 
5734. 

If,  after  having  made  a  will,  the  testator  marries,  and 
has  issue  of  such  marriage,  born  either  in  his  lifetime  or 
after  his  death,  and  the  wife  or  issue  survives  him,  the 
will  is  revoked,  unless  provision  has  been  made  for  such 
issue  by  some  settlement,  or  unless  such  issue  are  pro- 
vided for  in  the  will,  or  in  such  way  mentioned  therein 
as  to  show  an  intention  not'  to  make  such  provision ;  and 
no  other  evidence  to  rebut  the  presumption  of  such  revo- 
cation can  be  received. — Section  5735. 

If,  after  making  a  will,  the  testator  marries,  and  the 
wife  survives  the  testator,  the  will  is  revoked,  unless  pro- 
vision has  been  made  for  her  by  marriage  contract,  or 
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unless  slie  is  provided  for  in  the  will,  or  in  such  way- 
mentioned  therein  as  to  show  an  intention  not  to  make 
such  provision;  and  no  other  evidence  to  rebut  the  pre- 
sumption of  revocation  must  be  received. — Section  5736. 

A  will,  executed  by  an  unmarried  woman,  is  revoked  by 
her  subsequent  marriage,  and  is  not  revived  by  the  death 
of  her  husband. — Section  5737. 

Eevocation  of  a  will  revokes  all  codicils. — Section  5742. 

After  born  and  pretermitted  children,  unprovided  for 
or  unmentioned  in  the  will,  take  as  in  the  case  of  intes- 
tacy.—Sections  5743,  5744. 

A  general  devise  carries  after  acquired  realty. — Sec- 
tions 5748,  5749. 

Gift  to  charitable  uses  by  will  is  valid  only  if  the  will 
be  executed  at  least  thirty  days  before  testator's  death; 
and  such  gifts  must  not  collectively  exceed  one-third  of 
estate  of  testator  leaving  lineal  descendants,  otherwise 
it  is  proportionally  reduced. — Section  5750. 

No.  14 — Illinois. 

[Illinois  Revised  Statutes,  1917  (Hurd),  Chapter  148.] 

Males  of  the  age  of  twenty-one  and  females  of  the 
age  of  eighteen,  of  sound  mind,  have  power  to  devise  all 
tlieir  property,  both  real  and  personal. — Section  1. 

Wills  must  be  in  writing,  signed  by  the  testator,  or  by 
some  person  in  his  presence  and  by  his  direction,  and 
attested  in  his  presence  by  two  or  more  credible  wit- 
nesses, two  of  whom,  declaring  on  oath  or  affirmation 
before  the  county  court  of  the  proper  county,  that  they 
were  present  and  saw  the  testator  sign  said  will  or 
codicil  in  their  presence,  or  acknowledged  the  same  to  be 
his  act  and  deed,  and  they  believed  the  testator  to  be  of 
sound  mind  and  memory   at  the   time   of   signing  or 
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acknowledging  the  same,  shall  be  sufficient  proof  of  the 
execution  of  said  will  or  codicil. — Section  2. 

Depositions  of  non-resident  witnesses  may  be  taken, 
or  proof  of  handwriting  of  deceased  or  other  witnesses 
whose  testimony  can  not  be  procured. — Sections  4,  6. 

Devise  to  a  witness  is  void,  and  to  the  husband  or 
wife  of  such  witness  is  void  also,  unless  there  be  sufficient 
competent  witnesses,  exclusive  of  such  person ;  but  a  wit- 
ness who  is  entitled  to  a  share  of  the  testator's  estate  in 
case  the  will  is  not  established,  may  take  so  much  of  such 
share  as  shall  not  exceed  the  value  of  the  devise  or 
bequest  made  to  him. — Section  8. 

Wills  proven  without  the  state  may  be  admitted  to 
probate  in  Illinois. — Section  9. 

Wills  executed  out  of  the  state  may  be  admitted  to 
probate  in  the  same  manner  as  wills  executed  in  the 
state. — Section  10. 

Nuncupative  will  is  good  as  to  personal  property  if 
committed  to  writing  within  twenty  days  after  the  mak- 
ing, and  proven  before  the  court  by  two  or  more 
credible  disinterested  witnesses  who  were  present  at  the 
speaking  and  publishing  thereof,  and  who  will  declare  on 
oath  or  affirmation  they  were  present  and  heard  the 
testator  pronounce  the  said  words,  and  that  they  believed 
him  to  be  of  sound  mind  and  memory,  and  that  he 
did  at  the  same  time  desire  the  persons  present,  or  some 
of  them,  to  bear  witness  that  such  was  his  will, 
or  words  to  that  effect,  and  that  said  will  was  made  at  th^ 
time  of  the  last  sickness  of  the  testator.  Two  disinter- 
ested witnesses,  other  than  those  above  mentioned,  must 
prove  that  said  will  was  reduced  to  w'riting  within  ten 
days  after  the  death  of  the  testator. — Section  15. 

A  will  may  be  revoked  by  burning,  cancelling,  tearing 


2496 


APPENDIX  PART  ONE. 


or  obliterating,  or  by  another  will  duly  executed. — Seo- 
tion  17. 

Creditors  are  competent  witnesses. — Section  20. 

No.  15 — Indians. 
Indians  are  under  the  protection  of  the  federal  govern- 
ment, as  wards  of  the  nation,  owing  no  allegiance  to  the 
various  states.     See  note  on  the  subject,  Vol.  I.,  pp. 
430-432. 

No.  16 — Indiana. 

[BuBNS'  Annotated  Statutes,  Eevision  of  1914.] 

All  persons,  except  infants  and  persons  of  unsound 
mind,  may  dispose  or  bequeath  real  or  personal  property 
to  any  person  or  corporation  capable  of  holding  same. — 
Section  3112. 

Married  women  may  make  wills  same  as  aU  other  per- 
sons.— Section.  3113. 

A  will  may  be  revoked  by  the  testator,  or  by  some  other 
person  in  his  presence,  or  by  his  direction,  by  destruction 
or  mutilation,  or  a  will  may  be  revoked  by  a  writing  exe- 
cuted with  the  formalities  required  of  wills.  A  revoca- 
tion of  later  will  will  not  revive  a  former  revoked  will, 
unless  such  intention  appears. — Section  3115. 

Will  is  revoked  by  subsequent  birth  of  legitimate  issue 
who  survive  the  testator,  or  posthumous  issue. — Section 
3116. 

Marriage  revokes  a  will  previously  made. — Sections 
3118,  3118a. 

Contract  for  conveyance  does  not  revoke  a  devise. — 
Section  3119. 

An  encumbrance  is  not  a  revocation  of  a  devise. — Sec- 
tion 3120. 

Surviving  issue  of  a  deceased  descendant  beneficiary 
of  testator  takes  in  place  of  parent. — Section  3127. 
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Will,  except  nuncupative,  must  be,  in  writing  and  signed 
by  the  testator,  or  by  some  one  in  Ms  presence,  with  his 
consent,  and  attested  and  subscribed  in  his  presence  by 
two  or  more  competent  witnesses,'  and  if  the  witnesses 
are  competent  at  the  time  of  attesting,  a  subsequent 
incompetency  shall  not  prevent  probate-.— Section  3132. 

No  nuncupative  will  is  valid  when  more  than  the  value 
of  one  hundred  dollars  is  bequeathed,  nor  unless  it  be 
made  in  the  last  sickness  of  the  testator  and  the  subject 
thereof  be  reduced  to  writing  within  fifteen  days  after  it 
shall  have  been  declared  and  proved  by  two  competent 
witnesses  who  shall  have  heard  the  testator  request 
some  of  those  present  to  bear  witness  thereto;  and  no 
such  nuncupative  will  shall  be  proved  after  six  months 
from  the  death  of  the  testator,  nor  until  his  widow  and 
heirs  shall  have  reasonable  notice  of  the  time  and  place 
of  proving  the  same. — Section  3133. 

A  soldier  in  actual  military  service  or  a  mariner  at  sea 
may  dispose  of  his  personal  estate  in  his  actual  posses- 
sion, and  his  wages,  by  nuncupative  will. — Section  3134.  ■ 

Any  will  that  shall  have  been  proven  or  allowed  in  any 
other  state  or  foreign  country  may  be  proved. — Section 
3149. 

Such  foreign  will  must  be  duly  certified  or  a  copy  of 
such  will  and  of  the  probate  thereof  shall  be  duly  certified, 
and  may  be  then  admitted  to  probate  in  this  state,  with 
the  same  effect  as  if  originally  admitted  to  probate  and 
recorded  in  this  state.— Sections  3150,  3151. 

No.  17 — Iowa. 

[Iowa  Code,  1897,  and  Supplement,  1913.] 

Any  person  of  full  age,  of  sound  mind,  may  dispose  by 
will  of  all  of  his  property,  subject  to  the  rights  of 
homestead  and  exemption  created  by  law,  and  the  dis- 
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tributive  share  given  by  law  to  the  surviving  spouse,  but 
where  the  survivor  is  named  as  a  devisee,  it  is  presumed 
that  such  devise  is  in  lieu  of  such  distributive  share, 
homestead  and  exemptions,  unless  a  clear  intention  to 
the  contrary  appears.  No  devise  or  bequest  to  a  cor- 
poration not  organized  for  pecuniary  profit  shall  be  valid 
in  excess  of  one-fourth  of  the  testator's  estate  after  pay- 
ment of  debts,  if  spouse,  child  or  parent  survive  the  testa- 
tor.—Section  3270. 

After-acquired  property  may  be  devised  when  the  in- 
tention is  clear  and  explicit. — Section  3271. 

Personal  property  to  the  value  of  $300  may  be  be- 
queathed by  a  verbal  will  witnessed  by  two  competent 
persons,  but  if  such  bequest  is  of  greater  value,  it  is 
valid  only  to  -that  extent. — Section  3272. 

A  soldier  in  actual  service,  or  a  mariner  at  sea,  may  dis- 
pose of  all  his  personal  estate  by  a  will  so  made  and 
witnessed. — Section  3273. 

All  other  wills  must  be  in  writing,  signed  by  the  testa- 
tor, or  by  some  person  in  his  presence  and  by  his  express 
direction  writing  his  name  thereto,  and  witnessed  by  two 
competent  persons. — Section  3274. 

No  subscribing  witness  can  receive  a  benefit  unless 
there  be  two  competent  witnesses  beside  himself,  but  he 
may  receive  such  portion  of  the  estate  as  he  would  have 
been  entitled  to  inherit  had  there  been  no  will,  to  the 
extent  in  value  of  the  amount  devised. — Section  3275. 

Wills  can  only  be  revoked  by  cancellation  or  destruc-^ 
tion,  by  the  act  or  direction  of  the  testator,  or  by  the 
execution  of  subsequent  wills.    When  done  by  cancella- 
tion the  revocation  must  be  witnessed  in  the  same  man- 
ner as  the  making  of  a  new  will. — Section  3276. 

A  will  sealed  up  and  indorsed  may  be  deposited  with 
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the  clerk  of  the  court,  who  shall  file  and  preserve  the 
same  until  the  death  of  the  testator,  unless  he  sooner 
demands  it. — Section  3277. 

Legitimate  child  born  after  execution  of  -will  and 
neither  provided  for  nor  mentioned,  take  as  in  the  event 
of  intestacy. — Section  3279. 

If  a  beneficiary  die  before  testator,  his  heirs  take  in 
his  place. — Section  3281. 

A  will  probated  in  any  other  state  or  country  shall  be 
admitted  to  probate  in  this  state,  without  the  notice  re- 
quired in  the  case  of  domestic  wills,  on  production  of  a 
copy  thereof,  and  of  the  original  record  of  probate  au- 
thenticated by  the  attestation  of  the  clerk  of  the  court 
in  which  such  probation  was  made,  or  if  there  be  no  clerk, 
of  the  attestation  of  the  judge  thereof,  and  the  seal  of 
such  officers  if  they  have  a  seal. — Section  3294. 

The  rule  or  principle  of  the  common  law  known  as  the 
' '  rule  in  Shelley 's  Case ' '  is  hereby  abolished.  No  express 
devise,  bequest  or  conveyance  of  an  estate  for  life  or 
other  limited  estate  in  real  or  personal  property  shall 
be  enlarged  or  construed  to  pass  any  greater  estate  by 
reason  of  any  devise,  bequest  or  conveyance  to  the  heirs 
of  the  body,  children  or  issue  of  such  devisee,  legatee  or 
grantee,  provided  that  the  passage  of  this  act  shall  not 
in  any  manner  or  under  any  circumstances  be  so  con- 
strued as  to  impair  or  affect  vested  rights  of  any  persons 
in  or  to  lands  or  estates  acquired  before  the  taking 
effect  hereof.— Stats,  of  1907,  ch.  159. 

No.  18 — Kansas. 

[General  Statutes,  McIntosh,  1915,  Chapter  126.] 

Any  person  of  full  age,  and  sound  mind  may  make 
a  will  of  real  or  personal  property: — Section  11752. 
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A  will  must  be  in  writing  and  signed  at  the  end  thereof 
by  the  testator,  or  some  other  person  in  his  presence, 
and  by  his  express  direction,  and  attested  and  subscribed 
in  his  presence  by  two  or  more  competent  witnesses  who 
saw  the  testator  subscribe,  or  heard  him  acknowledge  the 
same. — Section  11753. 

Wills  executed  without  the  state  according  to  law  of 
place  of  execution  or  of  domicile  of  testator,  if  in  writing 
and  subscribed  by  testator,  are  deemed  legally  executed. 
—Section  11754. 

A  Avill  may  be  deposited  for  safekeeping  with  the  judge 
of  the  probate  court. — Section  11755. 

A  gift  to  a  subscribing  witness  is  void  unless  the 

will  can  be  otherwise  proven,  but  any  share  of  a  witness 

to  which  he  would  have  been  entitled  in  case  the  will  was 

not  established,  is  saved  to  him,  not  exceeding  the  be- 

■  quest  or  devise  given  to  him  in  the  will. — Section  11763. 

Authenticated  copy  of  a  will,  executed  and  proved  ac- 
cording to  the  law  of  any  state  or  territory,  may  be  ad- 
mitted to  record  in  Kansas.— Section  11779. 

A  will  executed,  proved  and  allowed  in  any  state  or 
country  other  than,  the  United  States  and  territories 
thereof,  according  to  the  laws  of  such  foreign  state  or 
country,  may  be  allowed  and  proved  in  Kansas. — Section 
11780. 

A  copy  of  said  will  and  the  probate  thereof,  duly  au- 
thenticated, must  be  produced  and  notice  given  by  publi- 
cation.— Section  11781. 

Failure  to  produce  a  will  for  three  years  forfeits  any 
devise  to  the  person  withholding. — Section  11785. 

An  agreement  to  convey  is  not  a  revocation. — Section 
11786. 

Encumbrance  is  not  a  revocation. — ^Section  11787. 
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A  conveyance  or  other  act  altering  the  interest  in 
property,  but  not  wholly  divesting  it,  is  not  a  revocation. 
—Section  11788. 

No  man  while  married  may  bequeath  away  from  his 
wife  more  than  one-half  of  his  property,  nor  may  any 
woman  while  married,  bequeath  away  from  her  husband 
more  than  one-half  of  her  property,  but  either  may  sign 
in  writing,  executed  in  the  presence  of  two  witnesses,  that 
the  other  may  bequeath  more  than  one-half  of  his  or  her 
property  from  the  one  so  consenting. — Section  11790. 

A  married  person  having  no  child  may  devise  one-half 
of  his  or  her  property  to  other  persons  ihan  the  husband 
or  wife. — Section  11791. 

Subsequent  birth  of  a  child  revokes  a  will  made  while 
the  testator  had  no  child,  unless  provision  is  made  for 
the  child,  or  intention  not  to  make  such  provision  appears 
from  the  will.— Section  11792. 

A  will  may  be  revoked  by  cancelling,  obliterating,  de- 
stroying, or  by  another  will,  codicil  in  writing,  or  by  an- 
other writing  executed  after  the  manner  of  a  will. — Sec- 
tion 11793. 

A  revocation  of  a  second  will  does  not  revive  a  first 
will  unless  it  appears  by  the  terms  of  the  revocation 
that  such  was  the  iitention,  or  unless  the  testator  duly 
republishes  the  first  will. — Section  11794. 

A  child  absent  and  reported  to  be  dead,  or  a  child  born 
subsequent  to  execution  of  the  will,  not  provided  for,, 
takes  the  same  share  as  in  case  of  intestacy. — Section 
11705. 

A  widow  may  elect  whether  she  will  take  under  the  will 
or  according  to  the  law  concerning  descents  and  distribu- 
tions.—Sections  11797-11799. 

After-acquired  interest  passes  by  will. — Section  11810. 
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If  a  child  or  a  relative  die  leaving  issue  surviving  the 
testator,  such  issue  take  the  estate  devised  in  the  same- 
manner  as  the  devisee  would  have  done  had  he  survived 
the  testator. — Section  11811. 

A  verbal  will  made  in  the  last  sickness  is  valid  as  to 
personal  estate  if  reduced  to  writing  and  subscribed  by 
two  competent  disinterested  witnesses  within  ten  days  ■ 
after  the  speaking  of  the  testamentary  words,  and  if  it  be 
proved  by  such  witnesses  that  the  testator  was  of  sound 
mind  and  memory,  not  under  any  restraint,  and  called 
upon  some  person  present  at  the  time  the  testamentary 
words  were  spoken  to  bear  testimony  to  said  deposition 
as  his  will. — Section  11825. 

Nuncupative  will  must  be  offered  for  probate  within 
six  months  after  the  death  of  the  testator. — Section  9847. 

No.  19— Kentucky. 

[Carroll's  Statutes,  1915.] 

Every  person  of  sound  mind,  not  under  twenty-one 
years  of  age  or  a  married  woman,  may  by  will  dispose 
of  any  estate,  right  or  interest  in  real  or  personal  estate 
which  would  otherwise  descend  to  his  heirs,  or  pass  to 
his  personal  representatives. — Section  4825. 

After-acquired  property  passes  by  a  will. — Section 
3948. 

A  married  woman,  twenty-one  years  of  age,  may  dis- 
pose of  her  estate  by  will,  subject  to  the  provisions  of  the 
Act  of  March  15,  1894.— Sections  2147,  4827. 

A  minor  can  not  make  a  will  except  pursuant  to  a 
power  specially  given  to  that  effect,  and  except,  a  father 
under  twenty-one  may  appoint  a  guardian  for  his  child 
by  will.— Section  4826. 

A  Avill  must  be  in  writing,  subscribed  with  the  name  of 
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■  the  testator,  hj  himself  or  by  some  other  person  in  his 
presence,  and  by  his  direction,  and  if  not  wholly  written 
by  the  testator,  the  subscription  must  be  made  or  acknowl- 
edged in  the  presence  of  at  least  two  credible  witnesses, 
who  subscribe  the  same  with  their  names  in  the  presence 
of  the  testator. — Section  4828. 

Appointment  by  a  will  in  exercise  of  a  power  must  be 
executed  so  that  it  would  be  valid  for  the  disposition  of 
the  property  to  which  the  power  applies  if  it  belonged 
to  the  testator,  and  every  will  so  executed,  except  that  of 
a  married  woman,  is  valid  even  though  the  instrument 
creating  the  power  imposed  additional  forms. — Section 
4829. 

A  soldier  in  actual  military  service  or  a  mariner  at  sea 
may  dispose  of  his  personal  estate  by  an  unwritten  will, 
made  within  ten  days  of  his  death,  in  the  presence  of  two 
competent  witnesses  present  at  the  same  time  and  called 
upon  by  him  to  witness  his  intention,  if  the  testamentary 
words  or  their  substance  be  reduced  to  writing  and  sub- 
scribed by  one  of  the  witnesses  within  sixty  days  after 
they  were  spoken. — Section  4830. 

A  will  of  a  person  domiciled  without  the  state  is  valid 
as  to  his  personal  property  in  Kentucky,  if  executed  ac- 
cording to  the  law  of  the  place  of  domicile. — Section 
4831. 

A  foreign  will  probated  in  another  jurisdiction  may  be 
proven  in  Kentucky  by  an  authenticated  copy  and  certifi- 
cate of  probate. — Section  4854. 

A  will  is  revoked  by  subsequent  marriage,  except  a  will 
made  in  exercise  of  a  power  of  appointment. — Section 
4832. 

A  will  is  revoked  by  a  subsequent  will  or  writing  exe- 

m  Com.  on  Wills — 43 
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cuted  in  the  same  manner  as  a  will,  or  by  cutting,  tearing, 
obliterating,  cancelling  or  destroying. — Section  4833. 

A  revocation  of  a  subsequent  will  does  not  revive  the 
prior  in  the  absence  of  an  intention  to  so  revive. — Section 
4834. 

No  conveyance  subsequent  to  the  will  prevents  its  op- 
eration as  to  property  disposable  by  the  testator  at  the 
time  of  his  death. — Section  4835. 

Subsequent  incompetency  of  an  attesting  witness  wiU 
not  prevent  probate.  A  gift  to  a  subscribing  witness  or 
to  his  or  her  husband  or  wife  is  void,  except  as  to  such 
share,  not  exceeding  the  value  of  the  devise  or  bequest, 
as  he  or  she  would  have  been  entitled  to  in  case  the  will 
was  not  established. — Section  4836. 

A  creditor  is  a  competent  witness. — Section  4837. 

An  executor  is  a  competent  witness. — Section  4838. 

A  will  speaks  from  the  death  of  the  testator. — Section 
4839. 

Children  of  a  deceased  devisee  or  legatee  take  the 
estate  devised  or  bequeathed  their  parent. — Section  4841. 

A  child  or  grandchild  believed  to  be  dead,  or  whom  the 
testator  does  not  know  is  living,  takes  as  if  the  testator 
died  intestate,  but  the  presumption  that  pretermission 
was  the  result  of  a  mistake  may  be  rebutted. — Section 
4842. 

Where'  a  testator  leaves  a  will  made  when  he  had  no 
children  living,  not  providing  for  or  mentioning  any  child, 
such  will  shall  be  construed  as  to  after-born  and  posthu- 
mous children  as  if  the  devises  and  bequests  had  been 
limited  to  take  effect  in  the  event  that  the  children  die 
under  the  age  of  twenty-one  years,  unmarried,  without 
issue. — Section  4847. 

An  after-born  child  or  its  descendants  not  provided 
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for  by  settlement,  and  neither  provided  for  nor  expressly 
excluded  by  the  will,  succeeds  as  in  case  of  intestacy,  but 
if  child  or  descendants  die  under  twenty-one,  unmarried 
and  without  issue,  so  much  as  remains  unexpended  for 
maintenance  passes  according  to  the  will. — Section  4848. 

No.  20 — Louisiana. 

[Meekiok's  Bevised  Civil  Code,  1913.] 

AH  testaments  are  divided  into  three  principal  classes, 
to-wit : 

1.  Nuncupative  or  open  testaments. 

2.  Mystic  or  sealed  testaments. 

3.  Olographic  testaments. — ^Article  1574. 
Testaments,  whether  nuncupative  or  mystic,  must  be 

drawn  up  in  writing,  either  by  the  testator  himself,  or  by 
some  other  person  under  his  dictation. — ^Article  1575. 

The  custom  of  making  verbal  testaments,  that  is  to 
say,  resulting  from  the  mere  deposition  of  witnesses,  who 
were  present  when  the  testator  made  known  to  them  his 
will,  without  his  having  committed  it  or  caused  it  to  be 
committed  to  writing,  is  abrogated. — ^Article  1576. 

Nuncupative  testaments  may  be  made  by  public  act, 
or  by  act  under  private  signature. — Article  1577. 

Nuncupative  testaments  by  public  act  must  be  received 
by  a  notary  public,  in  presence  of  three  witnesses  resid- 
ing in  the  place  where  the  will  is  executed,  or  of  five  wit- 
nesses not  residing  in  the  place. 

This  testament  must  be  dictated  by  the  testator,  and 
written  by  the  notary  as  it  is  dictated. 

It  must  then  be  read  to  the  testator  in  presence  of  the 
witnesses. 

...  Express  mention  is  made  of  the  whole,  observing  that 
all  those  formalities  must  be  fulfilled  at  one  time,  with- 
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out  interruption,  and  without  turning  aside  to  other 
acts. — ^Article  1578. 

This  testament  must  be  signed  by  the  testator;  if  he 
declare  that  he  knows  not  how,  or  is  not  able  to  sign, 
express  mention  of  his  declaration,  as  also  of  the  cause 
that  hinders  him  from  signing,  must  be  made  in  the  act. — 
Article  1579. 

This  testament  must  be  signed  by  the  witnesses,  or  at 
least  by  one  of  them  for  all,  if  the  others  can  not  write. — 
Article  1580. 

A  nuncupative  testament  under  private  signature,  must 
be  written  by  the  testator  himself,  or  by  any  other  person, 
from  his  dictation;  or  even  by  one  of  the  witnesses,  in 
presence  of  five  witnesses  residing  in  the  place  where  the 
will  is  received,  or  of  seven  witnesses  residing  out  of  that 
place. 

Or  it  will  suffice  if,  in  the  presence  of  the  same  number 
of  witnesses,  the  testator  present  the  paper,  on  which  he 
has  written  his  testament,  or  caused  it  to  be  written  out 
of  their  presence,  declaring  to  them  that  that  paper  con- 
tains his  last  will. — ^Article  1581. 

In  either  case  the  testament  must  be  read  by  the  testa- 
tor to  the  witnesses,  or  by  one  of  the  witnesses  to  the  rest, 
in  presence  of  the  testator;  it  must  be  signed  by  the 
testator,  if  he  know  how  or  is  able  to  sign,  and  by  the 
Avitnesses,  or  at  least  by  two  of  them,  in  case  the  others 
know  not  how  to  sign,  and  those  of  the  witnesses  who  do 
not  know  how  to  sign  must  aflSx  their  mark. 

This  testament  is  subject  to  no  other  formality  than 
those  prescribed  by  this  and  the  preceding  article. — 
Article  1582. 

In  the  country  it  suffices  for  the  validity  of  nuncupative 
testaments  under  private  signature,  if  the  testament  be 
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passed  in  the  presence  of  three  witnesses  residing  in  tlie 
place  where  the  testament  is  received,  or  of  five  witnesses 
residing  out  of  that  place,  provided  that  in  this  case  a 
greater  number  of  witnesses  can  not  be  had. — Article 
1583. 

The  mystic  or  secret  testament,  otherwise  called  the 
closed  testament,  is  made  in  the  following  manner : 

The  testator  must  sign  his  dispositions,  whether  he  has 
written  them  himself  or  has  caused  them  to  be  written 
by  another  person. 

The  paper  containing  those  dispositions,  or  the  paper 
serving  as  their  envelope,  must  be  closed  and  sealed. 

The  testator  shall  present  it  thus  closed  and  sealed  to 
the  notary  and  to  three  witnesses,  or  he  shall  cause  it  to 
be  closed  and  sealed  in  their  presence.  Then  he  shall 
declare  to  the  notary,  in  presence  of  the  witnesses,  that 
the  paper  contains  his  testament  written  by  himself,  or 
by  another  by  his  direction,  and  signed  by  him,  the  testa- 
tor. The  notary  shall  then  draw  up  the  act  of  super- 
scription, which  shall  be  written  on  that  paper  or  on  the 
sheet  that  serves  as  its  envelope,  and  that  act  shall  be 
signed  by  the  testator  and  by  the  notary  and  the  wit- 
nesses.— ^Article  1584 

All  that  is  above  prescribed  shall  be  done  without  inter- 
ruption or  turning  aside  to  other  acts;  and  in  case  the 
testator,  by  reason  of  any  hindrance  that  has  happened 
since  the  signing  of  the  testament,  can  not  sign  the  act 
of  superscription,  mention  shall  be  made  of  the  declara- 
tion made  by  him  thereof,  without  its  being  necessary, 
in  that  case,  to  increase  the  number  of  witnesses. — ^Article 
1585. 

Those  who  know  not  how  or  are  not  able  to  write,  and 
those  who  know  not  how  or  are  not  able  to  sign  their 
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names,  can  not  make  dispositions  in  the  form  of  the 
mystic  will. — ^Article  1586. 

If  any  of  the  witnesses  to  the  act  of  superscription 
know  not  how  to  sign,  express  mention  shall  be  made 
thereof. 

In  all  cases,  the  act  must  be  signed  at  least  by  two 
witnesses. — Article  1587. 

The  olographic  testament  is  that  which  is  written  by 
the  testator  himself. 

In  order  to  be  valid,  it  must  be  entirely  written,  dated 
and  signed  by  the  hand  of  the  testator.  It  is  subject  to 
no  other  form,  and  may  be  made  anywhere,  even  out  of 
the  state.^ — ^Article  1588. 

Erasures  not  approved  by  the  testator  are  considered 
as  not  made;  and  words  added  by  the  hand  of  another,  as 
not  written. 

If  the  erasures  are  so  made  as  to  render  it  impossible 
to  distinguish  the  words  covered  by  them,  it  shall  be  left 
to  the  discretion  of  the  judge  to  declare  if  he  considers 
them  important,  and  in  this  case  only  to  decree  the  nullity 
of  the  testament. — ^Article  1589. 

It  suffices,  for  the  validity  of  a  testament,  that  it  be 
valid  under  any  one  of  the  forms  prescribed  by  law,  how- 
ever defective  it  may  be  in  the  form  under  which  the 
testator  may  have  intended  to  make  it. — ^Article  1590. 

The  following  persons  are  absolutely  incapable  of  being 
witnesses  to  testaments : 

1.  Children  who  have  not  obtained  the  age  of  sixteen 
years  complete, 

2.  Persons  insane,  deaf,  dumb  or  blind. 

3.  Persons  whom  the  criminal  laws  declare  incapable 
of  exercising  civil  functions. 
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4.  Married  women  to  the  mils  of  their  husbands. — 
Ar,ticle  1591. 

Neither  can  testaments  be  witnessed  by  those  who  are 
constituted  heirs  or  named  legatees,  under  whatsoever 
title  it  may  be. — ^Article  1592. 

Mystic  testaments  are  excepted  from  the  preceding 
article. — Article  1593. 

By  the  residence  of  the  witnesses  in  the  place  where 
the  testament  is  executed  is  understood  their  residence 
in  the  parish  where  that  testament  is  made;  that  resi- 
dence is  necessary  only  when  it  is  expressly  required  by 
law. — ^Article  1594. 

The  formalities  to  which  testaments  are  subject  by  the 
provisions  of  the  present  section  must  be  observed ;  other- 
wise the  testaments  are  null  and  void. — ^Article  1595. 

But  testaments  made  in  foreign  countries,  or  the  States 
and  other  Territories  of  the  Union,  shall  take  effect  in 
this  State,  if  they  be  clothed  with  all  the  formalities  pre- 
scribed for  the  validity  of  wills  of  the  place  where  they 
have  been  respectively  made  or  of  the  testator's  domicile, 
provided  it  be  in  writing  and  subscribed  by  the  testator. 
—Article  1596,  and  Act  176  of  1912. 

The  wills  of  persons  employed  in  armies  in  the  field 
or  in  a  military  expedition  may  be  received  by  a  com- 
missioned officer,  in  presence  of  two  witnesses. — Article 
1597. 

If  the  testator  is  sick  or  wounded,  they  may  be  received 
by  the  physician  or  surgeon  attending  him,  assisted  by 
two  witnesses. — Article  1598. 

These  testaments  are  subject  to  no  other  formalities 
than  that  of  being  reduced  to  writing  and  being  signed 
by  the  testator,  if  he  can  write,  by  the  persons  receiving 
them,  and  by  the  witnesses. — ^Article  1599. 
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The  testament,  made  in  the  form  above  prescribed, 
shall  be  mill,  six  months  after  the  return  of  the  tes- 
tator to  a  place  where  he  has  an  opportunity  to  employ 
the  ordinary  forms. — ^Article  1600. 

Testaments,  made  during  a  voyage  at  sea,  may  be  re- 
ceived by  the  captain  or  master,  in  presence  of  three 
witnesses  taken  by  preference  from  among  the  passen- 
gers; in  default  of  passengers  from  any  of  the  crew. — 
Article  1601. 

The  testament  made  at  sea  can  contain  no  disposition 
in  favor  of  any  of  the  persons  employed  on  board  the 
vessel  unless  they  be  relations  of  the  testator. — ^Article 
1602. 

This  testament,  like  the  preceding  one,  is  subject  to  no 
other  formality  than  that  of  being  reduced  to  writing, 
and  being  signed  by  the  testator,  if  he  can  write,  by  him 
who  receives  it,  and  by  those  in  whose  presence  it  is  re- 
ceived.— Article  1603. 

The  testament  made  at  sea  shall  not  be  valid  unless 
the  testator  die  at  sea,  or  within  three  months  after  he 
has  landed  in  a  place  where  he  is  able  to  make  it  in  the 
ordinary  forms. — ^Article  1604. 

The  just  causes  for  which  parents  may  disinherit  their 
children  are  ten  in  number,  to-wit : 

1.  If  the  child  has  raised  his  or  her  hand  to  strike  the 
parent,  or  if  he  or  she  has  actually  struck  the  parent; 
but  a  mere  threat  is  not  sufficient. 

2.  If  the  child  has  been  guilty,  towards  a  parent,  of 
cruelty,  of  a  crime  or  grievous  injury. 

3.  If  the  child  has  attempted  to  take  the  life  of  either 
parent. 

4.  If  the  child  has  accused  a  parent  of  any  capital 
crime,  except,  however,  that  of  high  treason. 
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5.  If  the  child  has  refused  sustenance  to  a  parent, 
having  means  to  afford  it. 

6.  If  the  child  has  neglected  to  take  care  of  a  parent 
become  insane. 

7.  If  the  child  refused  to  ransom  a  parent  when  de- 
tained in  captivity. 

8.  If  the  child  used  any  act  of  violence  or  coercion  to 
hinder  a  parent  from  making  a  will. 

9.  If  the  child  has  refused  to  become  security  for  a 
parent,  having  the  means,  in  order  to  take  him  out  of 
prison. 

10.  If  a  son  or  daughter,  being  a  minor,  marries  with- 
out the  consent  of  his  or  her  parents. — ^Article  1621. 

The  ascendants  may  disinherit  their  legitimate  de- 
scendants, coming  to  their  succession,  for  the  first  nine 
causes  expressed  in  the  preceding  article,  when  the  acts 
of  ingratitude  there  mentioned  have  been  committed 
towards  them,  instead  of  towards  their  parents ;  but  they 
can  not  disinherit  their  descendants  for  the  last  cause. — 
Article  1622. 

Legitimate  children,  dying  without  issue,  and  leaving 
a  parent,  can  not  disinherit  him  or  her,  unless  for  the 
seven  following  causes,  to-wit : 

1.  If  the  parent  has  accused  the  child  of  a  capital 
crime,  except,  however,  the  crime  of  high  treason ; 

2.  If  the  parent  has  attempted  to  take  the  child's  life; 

3.  If  the  parent  has,  by  any  violence  or  force,  hin- 
dered the  child  from  making  a  will ; 

4.  If  the  parent  has  refused  sustenance  to  the^  child 
in  necessity,  having  the  means  of  affording  it; 

5.  If  the  parent  has  neglected  to  take  care  of  the  child 
while  in  a  state  of  insanity; 
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6.  If  the  parent  has  neglected  to  ransom  the  child 
when  in  captivity; 

7.  If  the  father  or  mother  has  attempted  the  life,  the 
one  of  the  other,  in  which  case  the  child  or  descendant 
making  a  will  may  disinherit  the  one  who  has  attempted 
the  life  of  the  other. — ^Article  1623. 

The  testator  must  express  in  the  will  for  what  rea- 
sons he  disinherited  his  forced  heirs  or  any  of  them,  and 
the  other  heirs  of  the  testator  are  moreover  obliged  to 
prove  the  facts  on  which  the  disinherison  is  founded; 
otherwise  it  is  null. — ^Article  1624. 

No.  21 — ^Maine. 

[Revised  Statutes,  1916,  Chaptee  79.] 

A  person  of  sound  mind  and  of  the  age  of  twenty-one 
years,  may  dispose  of  his  real  and  personal  estate  by  will, 
in  writing,  signed  by  him,  or  by  some  person  for  him  at 
his  request,  and  subscribed  in  his  presence  by  three 
credible  attesting  witnesses,  not  beneficially  interested 
under  the  will. — Section  1. 

Subsequent  incompetency  of  witnesses  will,  not  pre- 
vent probate. — Section  2. 

Will  may  be  revoked  by  being  destroyed,  altered  or 
intentionally  burnt,  cancelled,  torn  or  obliterated,  or  by 
a  subsequent  will,  codicil  or  writing,  executed  as  a  wiU 
is  required  to  be,  or  revoked  by  operation  of  law  from 
subsequent  changes  in  the  condition  and  circumstances  of 
the  maker. — Section  3. 

After-acquired  property  passes  by  a  wiU  where  such 
intention  appears. — Section  5. 

Where  property  is  taken  from  a  beneficiary  under  exe- 
cution or  order  of  sale  of  court  to  pay  debts  of  the 
estate,  other  beneficiaries  must  contribute  to  his  loss, 
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except  specific  legatees,  and  except  where  the  testator  has 
required  an  application  of  the  estate  for  that  purpose 
different  from  the  foregoing. — Sections  6,  7. 

Posthumous  child  takes  his  share  of  the  estate  as  if 
no  will  had  been  made. — Section  8. 

A  child,  or  the  issue  of  a  deceased  child,  having  no 
devise  in  the  will,  takes  as  if  no  will  had  been  made, 
unless  it  appears  that  the  omission  was  intentional,  or 
that  the  child  or  issue  had  a  due  proportion  of  the 
estate  during  the  life  of  the  testator. — Section  9. 

Where  a  beneficiary  who  is  a  relative  of  the  testator 
dies  before  the  testator,  leaving  lineal  descendants,  they 
take  in  his  place. — Section  10. 

A  devise  of  land  conveys  all  the  estate  therein  of  the 
testator  unless  it  appears  from  the  will  a  lesser  estate 
was  intended. — Section  16. 

A  nuncupative  will  must  be  made  during  the  last  sick- 
ness of  the  testator,  at  his  home  or  at  the  place  where 
he  resided  ten  days  before  making  it,  unless  he  was  sud- 
denly taken  sick  from  home  and  died  before  returning 
to  it.  But  a  soldier  in  actual  service  or  a  mariner  at  sea 
may  dispose  of  his  personal  estate  and  wages  without 
regard  to  the  foregoing. — Section  18. 

No  testimony  can  be  received  to  prove  any  testa- 
mentary words  as  a  nuncupative  will  after  the  lapse  of 
six  months  from  the  time  when  they  were  spoken,  unless 
the  words  or  the  substance  of  them  was  reduced  to  writ- 
ing six  days  after  they  were  spoken. — Section  19. 

No  nuncupative  will  is  effectual  to  dispose  of  property 
exceeding  $100.00,  unless  proved  by  the  oath  of  three 
witnesses  who  were  present  at  the  making  of  it,  and  were 
requested  by  the  testator  to  bear  witness  that  such  was 
his  will. — Section  20. 


2514  APPENDIX  PAET  ONE. 

Any  will  executed  in  another  state  or  country  accord- 
ing to  the  laws  thereof,  may  be  presented  for  probate' in 
this  state,  as  in  case  of  wills  executed  within  this  state. — 
Chapter  68,  section  13. 

A  will  proved  and  allowed  in  another  state  may  be 
allowed  and  recorded  in  this  state  by  producing  a  copy 
of  the  will  and  the  probate  thereof,  duly  authenticated, 
and  then  has  the  same  force  as  if  originally  proved  and 
allowed  in  the  same  court  in  the  usual  manner. — Chapter 
68,  sections  14  and  15. 

No.  22— Maiyland. 

[Bagbt's  Annotated  Code,  1911,  Art.  93.] 

All  property,  except  estates  tail,  may  be  disposed  of 
by  will.— Section  319. 

No  will  may  create  a  perpetuity. — Section  320. 

The  rule  against  perpetuities  does  not  apply  to  be- 
quests, devises  or  limitations  intended  to  transfer  prop- 
erty from  a  corporation  incorporated  for  charitable  or 
educational  purposes,-  to  an  individual  or  another  cor- 
poration on  a  contingency. — Section  321. 

A  person  executing  a  will  must  be  of  sound  and  dis- 
posing mind.  To  make  a  will  of  real  property  the  tes- 
tator must  be  of  twenty-one  years  of  age,  or  a  testatrix 
of  the  age  of  eighteen  years. — Section  322. 

Wills  must  be  in  writing,  signed  by  the  maker  or  by 
some  other  person  in  his  presence  and  by  his  express  di- 
rection, and  attested  and  subscribed  in  his  presence  by 
two  or  more  credible  witnesses.^Section  323. 

Wills  are  revoked  by  some  other  will  or  codicil  in 
writing,  or  another  writing  declaring  the  same,  or  by 
burning,  cancelling,  tearing  or  obliterating. — Section  324. 

When  in  a  will  or  deed  executed  after  May  31,  1912, 
a  remainder  in  realty  or  personalty  is  limited,  mediately 
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or  immediately  to  the  heirs  or  heirs  of  the  body  of  the 
person  to  whom  a  life  estate  is  given,  the  persons  who 
on  the  termination  of  the  life  estate  are  then  the  heirs 
or  heirs  of  the  body  of  the  life  tenant,  take  as  purchasers 
by  reason  of  the  contingent  remainder  limited  to  them. — 
Section  325a,  enacted  stats.  1912,  ch.  144,  abolishing  the 
Rule  in  Shelley's  Case. 

In  any  devise  or  bequest  of  real  or  personal  estate, 
the  words  "die  without  issue"  or  "die  without  leaving 
issue,"  or  any  other  words  which  may  import  either  a 
want  or  failure  of  issue  of  any  person  in  his  lifetime,  or 
at  the  time  of  his  death,  or  an  indefinite  failure  of  his 
issue,  shall  be  construed  to  mean  a  want  or  failure  of 
issue  in  the  lifetime,  or  at.  the  time  of  the  death  of  such 
person,  and  not  an  indefinite  failure  of  his  issue,  unless 
a  contrary  intention  shall  appear  by  the  will. — Section 
332. 

No  nuncupative  will  is  valid,  but  a  soldier  in  actual 
military  service,  or  a  mariner  at  sea  may  dispose  of  his 
movables,  wages  and  personal  estate  by  a  verbal  will, 
made  before  witnesses. — Section  333. 

A  will  executed  outside  of  this  state  is  valid  within 
the  state,  if  executed  according  to  the  forms  required 
by  the  law  of  the  place  where  the  same  was  made,  or 
by  the  law  of  the  place  where  the  testator  was  domiciled 
when  the  same  was  made,  or  according  to  the  forms  re- 
quired by  the  law  of  Maryland,  provided  the  will  be  in 
writing  and  subscribed  by  the  testator;  and  if  testator 
was  formerly  domiciled  in  Maryland,  his  will  is  construed 
according  to  the  laws  of  that  state  unless  the  will  declare 
to  the  contrary. — Section  327  as  amended  1914,  ch.  238, 
and  Section  334. 

A  wife  may  by  will  give  all  or  part  of  her  estate  to  her 
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husband,  or  other  persons,  with  the  husband's  consent 
subscribed  to  the  will;  provided  the  wife  be  privately- 
examined  by  the  witnesses  to  her  will  out  of  the  presence 
and  hearing  of  her  husband,  whether  the  same  is  done 
freely,  voluntarily,  willingly  and  not  induced  by  fears, 
threats  or  ill-usage  on  the  part  of  her  husband,  and  must 
be  made  at  least  sixty  days  before  her  death. — Section 
335. 

A  will  passes  all  of  the  real  estate  which  the  testator 
had  at  the  time  of  his  death. — Section  336. 

A  will  proved  in  another  state  or  country  may  be 
admitted  to  probate  in  Maryland  by  copy  of  said  will  and 
the  probate  thereof  duly  authenticated. — Section  354. 

A  registrar  of  wills  may  receive  wills  for  safekeep- 
ing.— Section  356. 

No.  23 — ^Massachusetts. 

[Eevised  Laws,  Chapter  135,  as  Amended  to  1918.] 

Every  person  of  full  age  and  sound  mind  may  make 
a  will.  The  will  must  be  in  writing,  signed  by  the  tes- 
tator, or  by  a  person  in  his  presence  and  by  his  ex- 
press direction  and  attested  and  subscribed  in  his  pres- 
ence by  three  or  more  competent  witnesses.  A  married 
woman  may  make  a  will. — Section  1. 

Subsequent  incompetency  of  a  witness  does  not  pre- 
vent probate  if  he  was  competent  at  the  time  of  attesta- 
tion.   A  creditor  is  a  competent  witness. — Section  2. 

Devise  or  legacy  to  a  subscribing  witness,  or  to  his 
or  her  husband  or  wife,  is  void  unless  there  are  three 
other  competent  witnesses. — Section  3. 

A  will  executed  without  Massachusetts  in  the  mode 
prescribed  by  the  law  either  of  where  the  will  is  executed 
or  of  the  testator 's  domicile,  shall  be  deemed  legally  exe- 
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cuted  if  it  be  in  writing  and  subscribed  by  the  testator. — 
Stats.  1911,  cb.  246. 

A  soldier  in  actual  military  service  or  a  mariner  at 
sea,  may  dispose  of  his  personal  property  by  a  nuncupa- 
tive will. — Section  6. 

A  will  is  revoked  by  burning,  tearing,  cancelling  or  ob- 
literating, or  by  another  writing  signed  and  attested  in 
the  same  manner  as  a  will,  or  by  subsequent  changes  in 
the  condition  or  circumstances  of  the  testator  from  which 
a  revocation  is  implied.; — Section  8. 

Marriage  revokes  a  will,  unless  it  appears  therefrom 
that  it  was  made  in  contemplation  of  such  marriage. 
If  a  will  is  made  in  the  exercise  of  the  power  of  appoint- 
ment, and  the  real  and  personal  property  subject  to 
the  appointment  would  not  without  the  appointment 
pass  to  the  persons  who  would  have  been  entitled  to  it, 
if  it  had  been  the  estate  and  property  of  the  testator 
making  the  appointment  if  he  had  died  intestate,  so  much 
of  the  will  as  makes  the  appointment  is  not  revoked  by 
the  marriage. — Section  9. 

Surviving  husband  or  widow  may  waive  the  right  to 
take  under  the  will  and  take  under  the  statute  instead. — 
Section  16.    See  also  stats.  1906,  ch.  129. 

Pretermitted  child  or  issue  of  deceased  child  takes  as 
if  the  testator  had  died  intestate,  unless  it  appears  that 
the  omission  was  intentional. — Section  19. 

Posthumous  child  takes  as  if  his  father  had  died  intes- 
tate, in  the  absence  of  provision  for  him  in  the  will. — • 
Section  20. 

A  foreign  will  may  be  proved  by  a  copy  duly  authen- 
ticated, and  of  the  record  of  probate. — Chapter  136,  sec- 
tion 10. 
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No.  24 — Michigan. 

[Compiled  Laws,  1915.] 

Every  person  of  full  age  and  sound  mind  may  devise 
land.— Section  11817. 

A  devise  is  construed  to  convey  all  the  estate  of  the 
devisor  unless  a  contrary  intention  appears  in  the  will. 
—Section  11818. 

After-acquired  interest  passes  by  the  will  if  the  inten- 
tion so  appears. — Section  11819. 

Every  person  of  full  age  and  sound  mind  can  dispose 
of  his  personal  estate  by  will. — Section  11820. 

A  will  must  be  in  writing,  signed  by  the  testator  or  by 
some  person  in  his  presence  and  by  his  express  direc- 
tion and  subscribed  and  attested  in  the  presence  of  the 
testator  by  two  competent  witnesses.  Subsequent  incom- 
petency of  a  witness  does  not  prevent  probate. — Section 
11821. 

A  nuncupative  will  is  valid  in  which  the  estate  does 
not  exceed  $300.00,  provided  the  same  be  proved  by  two 
competent  witnesses;  and  a  soldier  in  actual  military 
service  or  a  mariner  on  shipboard  may  dispose  of  wages 
and  other  personal  estate  as  at  the  common  law. — Sec- 
tion 11822. 

Gift  to  a  subscribing  witness  is  void  unless  there  are 
two  other  competent  subscribing  witnesses.  A  creditor 
is  a  competent  witness. — Section  11823. 

A  subscribing  witness  to  whom  a  beneficial  interest  is 
given  may  take  so  much  of  the  estate  as  would  have  de- 
scended to  him  or  been  distributed  to  him,  not  exceeding 
the  devise  or  bequest. — Section  11824. 

A  will  is  revoked  by  burning,  tearing,  cancelling  or 
obliterating,  or  by  a  will  or  codicil  or  writing  executed 
after  the  manner  of  a  will. — Section  11825. 
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Will  executed  in  manner  required  by  law  of  place  of 
execution  or  of  testator's  domicile  is  valid  in  Michigan 
if  in  writing  and  subscribed  by  the  testator. — Section 
11826. 

After-born  children  take  as  in  case  of  intestacy  where 
no  provision  is  made  for  them  in  the  will  unless  a  differ- 
ent intention  is-apparent. — Section  13790. 

Omission  to  provide  for  a  child  or  the  issue  of  a  de- 
ceased child,  which  omission  was  not  intentional,  leaves 
the  child  or  issue  of  such  child  to  take  as  in  case  of  in- 
testacy.— Section  13791. 

The  issue  of  a  deceased  beneficiary  who  is  a  relative  of 
the  testator,  who  survive  the  testator,  take  the  devise  or 
bequest  unless  a  different  intention  appears  by  the  will. — 
Section  13793. 

No.  25 — Minnesota. 

[General  Statutes,  1913,  and  Supplement,  1917.] 

Every  person  of  full  age  and  sound  mind  may  make  a 
will.  A  will  must  be  in  writing,  signed  by  the  testator,  or 
some  one  in  his  presence  and  by  his  express  direction, 
and  attested  and  subscribed  in  his  presence  by  two  or 
more  competent  witnesses. — Section  7250. 

If  a  witness  is  competent  at  the  time  of  attestation, 
subsequent  incompetency  will  not  prevent  probate.  A 
creditor  may  be  a  witness. — Section  7251. 

Nuncupative  will  is  not  valid  unless  made  by  a  soldier 
in  actual  service,  or  by  a  mariner  at  sea,  and  then  only 
as  to  personal  estate. — Section  7252. 

A  will  made  out  of  the  state,  but  according  to  the  laws 
of  the  country  or  state  where  made,  or  of  the  testator's 
domicile,  if  in  writing  and  signed  by  the  testator,  may 
be  proved  in  Minnesota.-^Section  7253. 

Ill  Com.  on  Wills — 44 
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A  devise  or  legacy  to  a  subscribing  witness  is  void  un- 
less there  are  two  other  competent  subscribing  witnesses ; 
but  such  witness  may  take  so  much  of  the  estate,  not 
exceeding  the  amount  of  the  bequest  or  devise,  as  would 
have  descended  to  him  had  there  been  no  will. — Section 
7254. 

Wills  are  revoked  or  altered  by  another  will  in  writing, 
or  some  other  writing  executed  in  the  same  manner  as  a 
will  declaring  the  same,  or  by  burning,  tearing,  cancelling, 
obliterating  or  destroying.— Section  7256. 

A  will  is  revoked  by  marriage  of  the  testator.  In  case 
of  divorce,  a  wiU  is  revoked  as  to  all  provisions  in  favor 
of  the  divorced  spouse. — Section  7257. 

Posthumous  child  takes  as  if  his  father  had  died  in- 
testate where  there  is  no  provision  in  the  will  or  other- 
wise made  for  such  child,  unless  omission  was  intentional. 
—Section  7259. 

Pretermitted  children  and  issue  of  deceased  children 
take  as  if  there  had  been  no  will,  unless  it  appears  that 
their  omission  was  intentiolial. — Section  7260. 

Gift  to  a  relative  of  testator  dying  before  him  passes 
to  issue,  if  any,  of  relative,  unless  will  provides  other- 
wise.— Section  7262. 

After-acquired  property  passes  in  like  manner  as  if 
possessed  by  the  testator  at  the  time  when  he  made  his 
will.— Section  7264. 

Wills  may  be  deposited  with  the  judge  of  the  county 
where  the  testator  lives. — Section  7265. 

A  foreign  will  duly  approved  may  be  allowed  in  Min- 
nesota.— Section  7274. 

A  foreign  will  is  proved  by  a  copy  duly  authenticated, 
together  with  the  record  of  probate. — Section  7275. 

A  nuncupative  will  may  be  admitted  to  probate  within 
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six  montlis  after  the  testamentary  words  are  spoken. 
The  testamentary  words  must  be  reduced  to  writing 
within  thirty  (30)  days,  which  writing  must  accompany 
the  petition.  There  must  be  two  credible  and  disinter- 
ested witnesses. — Section  7282. 

No.  26 — Mississippi. 

[Hemingway's  Annot.  Code,  1917.] 

Any  person  twenty-one  years  of  age,  male  or  female, 
married  or  unmarried,  of  sound  and  disposing  mind,  may 
make  a  wiU.  All  the  estate  of  the  testator,  real  and  per- 
sonal, of  every  description,  may  be  devised  or  bequeathed. 
A  will  must  be  signed  by  the  testator,  or  by  some  other 
person  in  his  presence,  and  by  his  express  direction. 

If  not  wholly  written  and  subscribed  by  the  testator, 
the  will  must  be  attested  by  two  or  more  credible  wit- 
nesses, in  the  presence  of  the  testator.— Section  3366. 

A  will  is  revoked  by  destroying,  cancelling  or  obliter-- 
ating,  or  by  subsequent  will,  or  declaration  in  writing. 
Every  last  will  made  when  the  testator  had  no  child 
living,  and  where  no  provision  or  mention  is  made  for 
future  children,  if  a  child  be  afterborn,  either  before 
or  after  the  death  of  the  testator,  shall  have  no  effect 
during  the  life  of  any  such  afterborn  child,  and  shall  be 
void  unless  the  child  die  without  having  been  married 
or  without  leaving  issue  capable  of  inheriting,  and  be- 
fore he  or  she  shall  have  attained  twenty-one  years ;  and 
the  estate,  both  real  and  personal,  so  devised  shall  de- 
scend to  such  child  as  if  there  had  been  no  will,  subject, 
nevertheless,  to  the  bequests  made  in  the  will  in  case  of 
the  death  of  such  child  before  marriage,  or  without  issue 
capable  of  inheriting  and  under  the  age  of  twenty-one 
years.    When  a  testator  shall  leave  children  born  and  a 
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posthumous  child  unprovided  for  by  settlement,  and 
neither  provided  for  nor  disinherited  by  a  will,  he  suc- 
ceeds to  the  same  portion  of  his  father's  estate  as  if  the 
father  had  died  intestate. — Section  3367. 

If  testator  has  child  born  when  will  is  executed,  and 
later  has  child  unprovided  for  by  settlement  or  in  his 
will,  and  not  disinherited  therein,  takes  as  in  case  of 
intestacy. — Section  3368. 

Nuncupative  will  can  not  be  established  unless  made 
at  the  time  of  the  last  sickness  of  the  deceased,  at  his  or 
her  habitation,  or  where  he  or  she  resided  for  ten  days 
preceding  the  time  of  his  or  her  death,  except  when 
such  person  is  taken  sick  from  home  and  dies  before  his 
or  her  return  to  such  habitation,  nor  where  the  value  be- 
queathed exceeds  $100.00,  unless  it  be  proved  by  two  wit- 
nesses that  the  testator  or  testatrix  called  on  some  per- 
son present  to  take  notice  and  bear  witness  that  such  was 
his  or  her  wiU. — Section  3370. 

Nuncupative  wiU  must  be  proved  within  six  months 
after  speaking  the  alleged  testamentary  words,  which 
must  be  reduced  to  writing  within  six  days  after  they 
are  spoken. — Section  3371. 

Fourteen  days  must  elapse  after  the  death  of  the  tes- 
tator before  a  nuncupative  wiU  can  be  proven. — Section 
3372. 

Soldiers  in  actual  service,  or  mariners  at  sea,  may  dis- 
pose of  goods  and  chattels  as  at  common  law. — Section 
3373. 

A  husband  or  wife  may  renounce  their  rights  under 
the  Avill  and  elect  to  take  in  lieu  thereof  their  legal 
share  of  the  estate. — Section  3374. 

If  the  will  make  no  provision  for  surviving  husband 
or  wife,  no  renunciation  is  necessary,  but  the  survivor 
takes  as  if  there  had  been  no  will.— Section  3375. 
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Any  provision  in  a  will  of  a  husband  or  wife  for  the 
other  shall  be  construed  a  bar  for  any  share  of  the  real 
or  personal  estate  of  the  testator,  unless  otherwise 
expressed  in  the  will. — Section  3376. 

A  wife  may  not  renounce,  unless  her  separate  prop- 
erty be  not  equal  in  value  to  what  would  be  the  value 
of  her  portion  of  her  husband's  estate. — Section,  3377. 

Bequests  to  a  religious  or  ecclesiastical  association  or 
corporation  are  void. — Section  3379. 

A  person  who  kills  another  can  not  take  under  his 
will.— Section  3380. 

An  authenticated  copy  of  a  foreign  will  proven  accord- 
ing to  the  laws  of  any  state,  territory  or  foreign  country, 
may  be  admitted  to  probate  in  Mississippi. — Section  1669. 

No.  27 — Missouri. 

[Revised  Statutes,  1909.] 

Every  male,  twenty-one  years  of  age  and  upwards,  of 
sound  mind,  may  by  last  will  devise  all  of  his  estate, 
saving  the  widow  her  dower.  Male  over  eighteen  years 
may  by  last  wiU  devise  all  his  personal  estate,  saving  the 
widow  her  dower. — Section  535. 

Any  woman  eighteen  years  of  age  and  upwards,  of 
sound  mind,  may  devise  her  lands  or  bequeath  her  per- 
sonal property,  subject  to  the  rights  of  the  husband,  if 
any,  to  his  curtesy. — Section  536. 

Wills  must  be  in  writing,  signed  by  the  testator  or  by 
some  person  by  his  direction,  in  his  presence,  and  shall 
be  attested  by  two  or  more  competent  witnesses  subscrib- 
ing to  the  will  in  the  presence  of  the  testator. — Section 
537. 

A  will  may  be  revoked  by  subsequent  will,  or  by  burn- 
ing, cancelling,  or  obliterating. — Section  538. 
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If  after  making  a  ■will  disposing  of  the  whole  estate  of 
the  testator,  he  marry  and  die  leaving  issue  living  at  the 
time  of  his  death,  or  bom  after  his  death,  such  will  is 
deemed  revoked,  unless  provision  is  made  for  such  issue, 
either  by  settlement  or  by  the  will  and  no  evidence  shall 
be  received  to  rebut  the  presumption  of  revocation. — 
Section  539. 

Subsequent  marriage  of  a  woman  revokes  her  will. — 
Section  540. 

A  bond  to  convey  property  previously  devised,  is  not 
a  revocation  of  the  devise. — Section  541. 

A  charge  or  encumbrance  upon  any  real  estate  is  not 
deemed  a  revocation  of  the  previous  devise  thereof. — 
Section  542. 

Eevocation  of  a  second  will  does  not  revive  a  prior 
will  unless  the  intention  to  revive  appears  by  the  terms 
of  revocation,  or  unless  the  first  wiU  be  republished. — 
Section  543. 

A  testator  is  deemed  to  have  died  intestate  as  to  chil- 
dren not  named  in  the  will. — Section  544. 

If  any  child  or  his  descendants  have  an  equal  propor- 
tion of  the  testator's  estate  bestowed  upon  him  in  the 
testator's  lifetime  by  way  of  advancement,  he  does  not 
take  as  if  the  testator  had  died  intestate. — Section  545. 

Issue  of  a  deceased  relative  of  testator  named  as  bene- 
ficiary in  his  will  take  in  place  of  deceased  parent. — Sec- 
tion 546. 

A  nuncupative  will  is  not  good  when  the  estate  be- 
queathed exceeds  the  value  of  $200.00;  nor  unless  the 
same  be  proved  by  two  witnesses  who  were  present  at 
the  making  thereof ;  nor  unless  it  be  proved  that  the  tes- 
tator at  the  time  of  making  the  will  bid  some  person 
present  witness  that  such  was  his  will,  or  to  that  effect; 
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nor  unless  sucli  nuncupative  will  was  made  at  the  time  of 
the  last  sickness  and  at  the  dwelling  house  of  the  de- 
ceased, or  where  he  had  been  residing  for  the  space  of 
ten  days  or  more,  unless  where  such  person  was  taken 
sick  from  home  and  died  before  his  return. — Section  559. 

Any  mariner  at  sea  or  soldier  in  the  military  service, 
may  dispose  of  his  wages  or  other  personal  property,  as 
he  might  have  done  by  the  common  law. — Section  560. 

No  proof  of  nuncupative  will  shall  be  received  unless 
it  be  offered  within  six  months  after  speaking  the  tes- 
tamentary words,  or  the  substance  thereof,  was  reduced 
to  writing  thirty  days  after  they  were  spoken. — Section 
561. 

No  probate  of  any  nuncupative  will  shall  be  granted 
for  fourteen  days  after  the  death  of  the  testator,  and 
notice  must  be  given  to  widow  or  next  of  kin. — Sec- 
tion 562. 

Any  person  owning  real  or  personal  property  in  Mis- 
souri may  pass  same  by  will  executed  and  admitted  to 
probate  according  to  laws  of  that  state,  or  executed 
according  to  the  laws  of  that  state  and  probated  accord- 
ing to  the  laws  of  that  state  or  the  state  or  territory  in 
which  the  will  shall  be  probated. — Section  567,  amend- 
ment of  1917. 

A  foreign  will  may  be  admitted  to  probate  on  produc- 
tion of  an  authenticated  copy  of  the  will  and  record  of 
probate.- — Section  568. 

A  legacy  to  a  subscril)ing  witness  is  void. — Section  570. 

A  subscribing  witness  entitled  to  share  in  the  absence 
of  the  will,  may  take  so  much  of  his  share  as  shall  not 
exceed  the  value  of  the  devise  or  bequest  made  to  him  in 
the  will.— Section  571. 

If  the  execution  of  the  will  be  attested  by  a  sufficient 
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number  of  other  competent  witnesses,  a  devise  to  a  sub- 
scribing witness  is  valid. — Section  572. 

A  creditor  may  be  a  witness. — Section  573. 

If  any  person,  by  last  will,  devise  any  real  estate  to 
any  person,  for  the  term  of  such  person's  life,  and,  after 
his  or  her  death,  to  his  or  her  children  or  heirs  or  right 
heirs  in  fee,  such  devise  shall  vest  an  estate  for  life  only 
in  such  devisee,  and  remainder  in  fee  simple  in  such 
children. — Section  578. 

No.  28 — Montana. 

[Revised  Codes,  1907.] 

Every  person  over  the  age  of  eighteen  years  of  sound 
mind,  may,  by  last  will,  dispose  of  all  of  his  estate,  real 
and  personal. — Section  4723. 

A  testamentary  disposition  may  be  madfr  to  any  per- 
son capable  of  taking  the  property  so  disposed  of,  except 
corporations  other  than  those  formed  for  scientific,  lit- 
erary, or  solely  educational  purposes,  can  not  take  under 
a  will,  unless  expressly  authorized  by  statute. — Section 
4725. 

Every  will,  other  than  a  nuncupative  will,  must  be  in 
writing;  and  every  will,  other  than  a  holographic  will, 
and  a  nuncupative  will,  must  be  executed  and  attested 
as  follows : 

1.  It  must  be  subscribed  at  the  end  thereof  by  the 
testator  himself,  or  some  person  in  his  presence  and  by 
his  direction  must  subscribe  his  iiame  thereto. 

2.  The  subscription  must  be  made  in  the  presence  of 
the  attesting  witnesses,  or  be  acknowledged  to  them  by 
the  testator,  to  have  been  made  by  him  or  by  his  au- 
thority. 

3.  The  testator  must,  at  the  time  of  subscribing  or  ac- 
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knowledging  the  same,  declare  to  the  attesting  witnesses 
that  the  instrument  is  his  will ;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of 
whom  must  sign  his  name  as  a  witness,  at  the  end  of  the 
will,  at  the  testator 's  request,  and  in  his  presence. — Sec- 
tion 4726. 

A  witness  to  a  written  will  must  write,  with  his  name, 
his  place  of  residence ;  and  a  person  who  subscribes  the 
testator's  name,  by  his  direction,  must  write  his  own 
name  as  a  witness  to  the  will.  But  a  violation  of  this  sec- 
tion does  not  affect  the  validity  of  the  will. — Section  4728. 

If  the  subscribing  witnesses  to  a  will  are  competent  at 
the  time  of  attesting  its  execution,  their  subsequent  in- 
competency, from  whatever  cause  it  may  arise,  does  not 
prevent  the  probate  and  allowance  of  the  will,  if  it  is 
otherwise  satisfactorily  proved. — Section  4730. 

All  beneficial  devises,  legacies,  and  gifts  whatever, 
made  or  given  in  any  will  to  a  subscribing  witness 
thereto,  are  void,  unless  there  are  two  other  competent 
subscribing  witnesses  to  the  same;  but  a  mere  charge 
on  the  estate  of  the  testator  for  the  payment  of  debts 
does  not  prevent  his  creditors  from  being  competent  wit- 
nesses to  his  will. — Section  4732. 

If  a  witness,  to  whom  any  beneficial  devise,  legacy,  or 
gift,  void  by  the  preceding  section,  is  made,  would  have 
been  entitled  to  any  share  of  the  estate  of  the  testator,  in 
case  the  will  should  not  be  established,  he  succeeds  to 
so  much  of  the  share  as  would  be  distributed  to  him, 
not  exceeding  the  devise  or  bequest  made  to  him  in  the 
will,  and  he  may  recover  the  same  of  the  other  devisees 
or  legatees  named  in  the  will,  in  proportion  to  and  out  of 
the  parts  devised  or  bequeathed  to  them. — Section  4733. 

To  make  a  nuncupative  will  valid,  and  to  entitle  it  to 
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be  admitted  to  probate,  tiie  following  requisites  must  be 
observed : 

1.  The  estate  bequeathed  must  not  exceed  in  value  the 
sum  of  one  thousand  dollars. 

2-  It  must  be  proved  by  two  witnesses  who  were  pres- 
ent at  the  making  thereof,  one  of  whom  was  asked  by 
the  testator  at  the  time  to  bear  witness  that  such  was 
his  will,  or  to  that  effect. 

3.  The  decedent  must,  at  the  time,  have  been  in  actual 
military  service  in  the  field,  or  doing  duty  on  shipboard 
at  sea,  and  in  either  case  in  actual  contemplation,  fear, 
or  peril  of  death ;  or  the  decedent  must  have  been,  at  the 
time,  in  expectation  of  immediate  death  from  injury  re- 
ceived the  same  day. — Section  4738. 

No  proof  must  be  received  of  any  nuncupative  will, 
unless  it  is  offered  within  six  months  after  speaking  the 
testamentary  words,  nor  unless  the  words,  or  the  sub- 
stance thereof,  were  reduced  to  writing  within  thirty 
days  after  they  Avere  spoken.^Section  4739. 

No  probate  of  any  nuncupative  will  must  be  granted 
for  fourteen  days  after  the  death  of  the  testator,  nor 
must  any  nuncupative  will  be  at  any  time  proved,  unless 
the  testamentary  words,  or  the  substance  thereof,  be  first 
committed  to  writing,  and  a  process  issued  to  call  in  the 
widow,  or  other  persons  interested,  to  contest  the  pro- 
bate of  such  will,  if  they  think  proper. — Section  4740. 

A  written  will  is  revoked  or  altered: 

1.  By  a  written  will,  or  other  writing  of  a  testator,  de- 
claring such  revocation  or  alteration,  and  executed  with 
the  same  formalities  with  which  a  will  should  be  exe- 
cuted by  such  testator ;  or, 

2.  By  being  burnt,  torn,  cancelled,  obliterated,  or  de- 
stroyed, with  the  intent  and  for  the  purpose  of  revoking 
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the  same,  by  the  testator  himself,  or  by  some  person  in 
his  presence  and  by  his  direction. — Section  4741. 

"When  a  will  is  cancelled  or  destroyed  by  any  other 
person  than  the  testator,  the  direction  of  the  testator  and 
the  fact  of  such  injury  or  destruction,  must  be  proved  by 
two  witnesses. — Section  4742. 

If,  after  having  made  a  will,  the  testator  marries,  and 
has  issue  of  such  marriage,  born  either  in  his  lifetime  or 
after  his  death,  and  the  wife  or  issue  survives  him,  the 
will  is  revoked,  unless  provision  has  been  made  for  such 
issue  by  some  settlement,  or  unless  such  issue  are  pro- 
vided for  in  the  will,  or  in  such  way  mentioned  therein 
as  to  show  an  intention  not  to  make  such  provision,  and 
no  other  evidence  to  rebut  the  presumption  of  such  revo- 
cation can  be  received. — Section  4746. 

If,  after  making  a  will,  the  testator  marries,  and  the 
wife  survives  the  testator,  the  Avill  is  revoked,  unless  pro- 
vision has  been  made  for  her  by  marriage  contract,  or 
unless  she  is  provided'for  in  the  will,  or  in  such  way  men- 
tioned therein  as  to  show  an  intention  not  to  make  such 
provision;  and  no  other  evidence  to  rebut  the  presump- 
tion of  revocation  must  be  received. — Section  4747. 

A  will,  executed  by  an  unmarried  woman,  is  revoked  by 
her  subsequent  marriage,  and  is  not  revived  by  the  death 
of  her  husband. — Section  4748. 

Whenever  a  testator  has  a  child  born  after  the  making 
of  his  will,  either  in  his  lifetime  or  after  his  death,  and 
dies  leaving  such  child  unprovided  for  by  any  settle- 
ment, and  neither  provided  for  nor  in  any  way  mentioned 
in  his  will,  the  child  succeeds  to  the  same  portion  of  the 
testator's  real  and  personal  property  that  he  would  have 
succeeded  to  if  the  testator  had  died  intestate. — Section 
4754. 
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When  any  testator  omits  to  provide  in  Ms  will  for  any 
of  Ms  cMldren,  or  for  the  issue  of  any  deceased  oMld, 
unless  it  appears  that  such  omission  was  intentional, 
such  cMld,  or  the  issue  of  such  child,  must  have  the  same 
share  in  the  estate  of  the  testator  as  if  he  had  died  intes- 
tate.— Section  4755. 

No.  29 — Nebraska. 

[Ebvisbd  Statutes,  1913.] 

Every  person  of  full  age  and  sound  mind,  seized  in  his 
own  right  of  any'lands,  or  of  any  interest  therein,  may 
make  a  will. — Section  1286. 

Devises  construed  to  convey  all  the  estate  of  the  de- 
visor.— Section  1287. 

After-acquired  property  passes  by  will. — Section  1288. 

Every  person  of  full  age  and  of  sound  mind  may  dis- 
pose of  personal  property  by  will. — Section  1289. 

Wills  must  be  in  writing,  signed  by  the  testator,  or 
some  person  in  his  presence,  and  -by  Ms  express  direc- 
tion, and  attested  and  subscribed  in  the  presence  of  the 
testator  by  two  or  more  competent  witnesses.  Subse- 
quent incompetency  of  a  subscribing  witness  does  not 
prevent  probate. — Section  1290. 

No  nuncupative  will  is  good  where  the  estate  thereby 
bequeathed  exceeds  $150.00  that  is  not  proved  by  the 
oath  of  three  witnesses  who  were  present  at  the  making, 
nor  unless  it  be  proved  that  the  testator  did  request  some 
of  those  present  to,  bear  witness  that  such  was  his  will ;  nor 
unless  such  nuncupative  will  was  made  at  the  time  of 
the  last  sickness  and  at  the  place  of  habitation  of  the 
deceased,  or  where  he  had  been  a  resident  for  ten  days 
before  the  making  of  the  will,  except  when  he  was  unex- 
pectedly taken  sick  away  from  home  and  died  before 
returning. — Section  1291. 


SYNOPSES  OF  STATUTES.  2531 

No  proof  of  a  nuncupative  will  can  ,be  made  after  six 
months  from  the  speaking  of  the  testamentary  words, 
unless  they  or  the  substance  thereof  were  reduced  to 
writing  within  six  days  after  they  were  spoken.  Fourteen 
days  must  elapse  after  death  of  the  deceased  before  pro- 
bate. A  soldier  in  actual  service,  or  a  marine  on  ship- 
board, may  dispose  of  personal  estate  by  nuncupative  will 
as  at  common  law. — Section  1292. 

Gift  to  subscribing  witnesses  void  unless  there  be  two 
other  competent  subscribing  witnesses. — Section  1293. 

Where  subscribing  witness  is  heir  at  law,  he  may  take 
so  much  of  the  estate  as  would  have  descended  to  him, 
not  exceeding  the  amount  given  him  in  the  will. — Section 
1294. 

Will  is  revoked  by  burning,  tearing,  cancelling,  or  ob- 
literating, or  by  another  will  or  codicil  in  writing,  or  by 
another  writing  executed  like  a  will. — Section  1295. 

A  will  may  be  sealed  and  deposited  with  the  judge  of 
probate. — Section  1-296. 

A  foreign  will  proved  according  to  the  laws  of  any 
state  or  country  may  be  allowed  in  Nebraska. — Section 
]307. 

A  will  probated  in  a  foreign  state  or  country  may  be 
probated  in  Nebraska  by  an  authenticated  copy  of  such 
will  and  the  probate  thereof. — Section  1308. 

After-born  children  take  as  if  there  had  been  no  will, 
where  no  provision  is  made  for  such  children,  unless 
the  intention  to  omit  appears  from  the  will. — Section 
1311. 

Pretermitted  children  and  issue  of  deceased  children 
take  as  if  there  had  been  no  will. — Section  1312. 
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No.  30— Nevada.  > 

[Eevised  Laws,  1912.] 

Every  person  over  the  age  of  eighteen  years,  of  sound 
mind,  may  make  a  will. — Section  6202. 

Married  woman  may  dispose  of  all  of  her  separate 
estate  without  the  consent  of  her  husband. — Section  6203. 

No  will  executed  in  this  state  except  nuncupative  vdUs 
and  holographic  wills,  shall  be  valid  unless  in  writing, 
and  signed  by  the  testator,  or  by  some  person  in  his 
presence  and  by  his  express  direction,  and  attested  by  at 
least  two  competent  witnesses,  subscribing  their  names 
to  the  will  in  the  presence  of  the  testator. — Section  6204, 
amendment  of  1915. 

Provisions  in  favor  of  subscribing  witnesses  are  void, 
unless  there  are  two  other  competent  subscribing  wit- 
nesses.— Section  6205. 

No  nuncupative  or  verbal  will  shall  be  good  where 
the  estate  bequeathed  exceeds  the  value  of  one  thousand 
dollars,  nor  unless  the  same  be  proved  by  two  witnesses 
who  were  present  at  the  making  thereof,  nor  unless  it  be 
proved  that  the  testator,  at  the  time  of  pronouncing  the 
same,  did  bid  some  one  present  to  bear  witness  that  such 
was  his  will,  or  words  of  like  import,  nor  unless  such 
nuncupative  will  was  made  at  the  time  of  the  last  sick- 
ness of  the  deceased. — Section  6206. 

No  proof  shall  be  received  of  any  nuncupative  will  un- 
less it  be  offered  within  three  months  after  speaking  the 
testamentary  words. — Section  6207. 

No  probate  of  any  nuncupative  will  shall  be  granted 
for  fourteen  days  after  the  death  of  the  testator,  nor  shall 
any  nimcupative  will  be  at  any  time  proved  unless  the  tes- 
tamentary words,  or  the  substance  thereof,  be  first  com- 
mitted to  writing  by  the  probate  judge,  and  process 
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issued  to  call  in  the  widow,  should  she  be  a  resident  of 
the  territory,  or  other  person  or  persons  interested  as 
heirs  of  the  testator,  residing  in  the  territory,  to  contest 
the  probate  of  such  will,  if  they  think  proper. — Section 
6208. 

No  will  in  writing  shall  be  revoked,  unless  by  burning, 
tearing,  cancelling  or  obliterating  the  same  with  the  in- 
tention of  revoking  it  by  the  testator,  or  by  some  person 
in  his  prese4ce,  or  by  his  direction,  or  by  some  other  will 
or  codicil  in  writing,  duly  executed,  but  this  does  not 
prevent  revocation  being  implied  by  law  from  subsequent 
changes  in  the  condition  or  circumstances  of  the  testator. 
—Section  6209. 

If  after  making  a  will  the  testator  shall  marry  and  the 
wife  shall  be  living  at  the  death  of  the  testator,  such  will 
shall  be  deemed  revoked  unless  she  shall  be  provided  for 
in  the  will,  or  in  such  way  mentioned  therein  as  to  show 
an  intention  not  to  make  such  provision,  and  no  other 
evidence  to  rebut  the  presumption  of  such  revocation 
shall  be  received. — Section  6211. 

A  will  executed  by  a  married  woman  shall  be  deemed 
revoked  by  her  subsequent  marriage,  and  shall  not  be 
revived  by  the  death  of  her  husband. — Section  6212. 

When  any  child  shall  have  been  born  after  the  making 
of  its  parent's  will,  and  no  provisions  shall  be  made  for 
him  or  her  therein,  such  child  shall  have  the  same  share 
in  the  estate  of  the  testator  as  if  the  testator  had  died 
intestate,  unless  it  shall  be  apparent  from  the  will  that 
it  was  the  intention  of  the  testator  that  no  provisions 
should  be  made  for  such  child. — Section  6215. 

When  any  testator  shall  omit  to  provide  in  his  or  her 
will  for  any  of  his  or  her  children,  or  for  the  issue  of 
any  deceased  child,  unless  it  shall  appear  that  such  omis- 
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sion  was  intentional,  sncli  cMld,  or  the  issue  of  such 
child,  shall  have  the  same  share  in  the  estate  of  the  tes- 
tator as  if  he  or  she  had  died  intestate. — Section  6216. 

When  any  share  of  the  estate  of  a  testator  shall  be 
assigned  to  a  child  born  after  the  making  of  a  will,  or 
to  a  child  or  the  issue  of  a  child  omitted  in  the  will,  the 
same  shall  first  be  taken  from  the  estate  not  disposed 
of  by  the  Avill,  if  any;  if  that  shall  not  be  sufficient,  so 
much  as  shall  be  necessary  shall  be  taken  from  all  the 
devisees  or  legatees,  in  proportion  to  the  value  they  may 
respectively  receive  under  the  will,  unless  the  obvious  in- 
tention of  the  testator,  in  relation  to  some  specific  devise 
or  bequest  or  other  provision  in  the  will  would  be 
thereby  defeated ;  in  such  case,  such  specific  devise,  leg- 
acy, or  provision,  may  be  exempted  from  such  apportion- 
ment, and  a  different  apportionment,  consistent  with  the 
intention  of  the  testator,  may  be  adopted. — Section  6217. 

If  such  child  or  children,  or  their  descendants,  so  un- 
provided for,  shall  have  had  an  equal  proportion  of  the 
testator's  estate  bestowed  upon  them  in  the  testator's 
lifetime,  by  way  of  advancement,  they  shall  take  nothing 
in  virtue  of  the  preceding  provisions. — Section  6218. 

A  devise  to  a  relative  of  the  testator  who  dies  before 
him  leaving  lineal  descendants,  such  descendants  take  in 
his  place. — Section  6219. 

Every  devise  of  land  is  construed  to  convey  all  the 
estate  therein  of  the  testator,  unless  the  will  clearly  shows 
a  contrary  intention. — Section  6220. 

After-acquired  property  passes  under  a  will. — Section 
6221. 

Property  may  be  given  by  a  holographic  will.  It  is 
one  entirely  written  by  the  hand  of  the  testator;  it  is 
subject  to  no  other  form,  may  be  made  in  or  out  of  the 
state,  and  need  not  be  witnessed. — Sections  6223,  6224. 
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No.  31 — New  Hampshire. 

[Public  Statutes,  1901,  Chapter  186.]  , 

Every  person,  including  married  women,  of  the  age  of 
twenty-one  years,  of  sound  mind,  may  make  a  will. — 
Section  1. 

A  will  must  be  in  writing,  signed  by  the  testator,  or 
some  person  in  his  presence,  and  by  his  express  direc- 
tion, and  attested  and  subscribed  in  his  presence  by  three 
witnesses. — Section  2. 

A  will  need  not  be  under  seal. — Section  2. 

A  gift  to  a  subscribing  witness  is  voidsunless  there  be 
three  other  subscribing  witnesses.  A  creditor  may  be  a 
subscribing  witness. — Section  3. 

Members  of  a  corporation  beneficiary  under  the  will 
are  competent  witnesses. — Section  4. 

A  will  executed  out  of  the  state  according  to  the  laws 
of  the  state  where  executed,  is  valid  in  New  Hampshire. — ■ 
Section  5. 

Devise  of  real  estate  passes  the  whole  interest,  unless 
contrary  intention  appears. — Section  6. 

After-acquired  property  passes  by  a  will,  if  such  ap- 
pears to  be  the  intention. — Section  7. 

After-born  children  and  pretermitted  children  take  as 
in  case  of  intestacy. — Section  10. 

Descendants  of  a  legatee  or  devisee  who  died  before 
the  testator,  take  as  their  ancestors  would  have  taken. — 
Section  12. 

A  widow  or  widower  under  a  will  may  waive  their 
rights  under  the  will,  and  receive  their  dower  or  curtesy. 
— Section  13. 

A  will  is  revoked  by  another  will,  codicil  or  writing 
executed  in  the  same  manner ;  by  cancelling,  tearing,  ob- 
literating or  otherwise  destroying  the  same. — Section  14. 

Ill  Com.  on  Wills — 4i 
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The  preceding  section  does  not  prevent  revocation  by 
implication  because  of  alteration  in  circumstances  of 
testator. — Section  15. 

A  soldier  in  actual  military  service,  or  a  mariner  or 
seaman  at  sea,  may  dispose  of  his  movables  and  personal 
estate  as  at  common  law. — Section  16. 

No  nuncupative  will  is  valid  where  the  personal  estate 
bequeathed  exceeds  $100,  unless  declared  in  the  presence 
of  three  witnesses  who  are  requested  by  the  testator  to 
bear  witness  thereto,  in  his  last  sickness  and  in  his  usual 
dwelling,  except  when  he  was  taken  sick  from  home  and 
died  before  his  return ;  nor  unless  a  memorandum  thereof 
was  reduced  to  writing  within  six  days  and  presented  for 
probate  within  six  months  from  the  making  thereof. — 
Section  17. 

A  will  may  be  deposited  with  the  Registrar  of  Pro- 
bate.— Section  19. 

A  foreign  will  may  be  probated  by  duly  authenticated 
copy  of  the  will  and  of  the  probate  thereof. — Chapter 
187,  section  13. 

No.  32 — New  Jersey. 

[Compiled  Statutes,  1911,  Vol.  4,  Page  5861.] 

Estates  pur  autre  vie  are  devisable  by  will  in  writing, 
published  and  signed  by  the  testator,  in  the  presence  of 
three  subscribing  witnesses,  and  proved  and  recorded 
according  to  the  act  of  March  17,  1734. — Section  1. 

A  will  is  revocable  only  by  some  other  "will  or  codicil 
or  writing  declaring  the  same,  or  by  burning,  cancelling, 
tearing  or  obliterating,  and  the  writing  revoking  must  be 
signed  in  the  presence  of  three  or  more  subscribing  wit- 
nesses.— Section  2. 

A  will  of  realty  can  not  be  made  by  a  married  womjm, 
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a  person  witMn  the  age  of  twenty-one  years,  or  an  idiot, 
lunatic,  or  a  person  of  unsound  mind. — Section  3. 

A  devise  or  bequest  to  subscribing  witness  is  void. — 
Section  4. 

A  creditor  is  competent  to  be  a  witness. — Section  5. 

All  persons  may  bequeath  personal  property  as  tliey 
could  have  done  before  the  passage  of  the  act.  They 
must  be  of  the  age  of  twenty-one. — Sections  11,  28. 

A  widow  may  bequeath  the  crop  of  her  ground,  as  well 
of  her  dower  as  of  other  lands. — Section  12. 

No  nuncupative  will  is  good  where  the  estate  be- 
queathed exceeds  the  value  of  $80,  unless  the  same  be 
proved  by  the  oaths  of  three  witnesses  who  were  present 
at  the  making  thereof  and  requested  by  the  testator  to 
bear  witness,  nor  unless  such  will  was  made  at  the  time 
of  the  last  sickness  of  the  deceased  and  in  his  house  or 
where  he  had  been  a  resident  for  ten  days  before  the 
making  of  the  will,  except  where  he  was  surprised  or 
taken  sick  being  from  his  own  home  and  died  before  he 
returned  to  the  place  of  his  dwelling. — Section  13. 

After  six  months  have  passed  after  speaking  the  testa- 
mentary words,  no  testimony  shall  be  received  to  prove 
any  nimcupative  will,  except  the  testimony  or  the  sub- 
stance thereof  was  committed  to  writing  within  six  days 
after  the  making  of  such  will. — Section  14. 

Nuncupative  will  can  only  be  proved  after  fourteen 
days  from  the  death  of  the  testator,  and  after  notice  to 
the  widow  or  next  of  kin. — Section  15. 

No  will  in  writing  concerning  personalty  can  be  revoked 
or  altered  by  an  oral  will,  except  it  be  in  the  lifetime  of 
the  testator  committed  to  writing,  read  to  the  testator, 
allowed  by  him  and  proved  by  at  least  three  witnesses 
to  have  been  so  done. — Section  16. 
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Soldiers  in  actual  military  service  and  mariner  or  sea- 
man at  sea,  may  dispose  of  movables,  wages  and  per- 
sonal estate  as  at  common  law. — Section  18. 

A  will  made  when  the  testator  has  no  issue  living,  and 
not  providing  for  any  future  issue,  is  void  if  children  are 
afterwards  born,  either  in  the  lifetime  of  the  testator,  or ' 
subsequent  thereto. — Section  20. 

If  the  testator  has  children  living  at  the  time  of  making 
a  will,  after-born  children  not  provided  for  or  mentioned 
in  the  will  take  as  if  the  father  had  died  intestate,  and 
the  legatees  and  devisees  must  contribute  proportion- 
ately.— Section  21. 

WiUs  must  be  in  writing,  signed  by  the  testator  or  the 
making  of  the  signature  acknowledged  by  him  and  de- 
clared to  be  his  will  in  the  presence  of  two  witnesses 
present  at  the  same  time,  who  shall  subscribe  their  names 
thereto  as  witnesses  in  the  presence  of  the  testator. — 
Section  24. 

■  A  written  revocation  of  a  will  must  be  executed  in  the 
same  manner  as  a  will. — Section  25. 

After-acquired  property  passes  by  the  will,  unless  the 
contrary  intention  be  manifest  on  the  face  of  the  will. — 
Section  26. 

That  in  any  devise  or  bequest  of  real  or  personal  estate 
in  the  will  of  any  person  dying  after  this  act  shall  take 
effect,  the  words  "die  without  issue,"  or  "die  without 
lawful  issue,"  or  "have  no  issue,"  or  any  other  words 
which  may  import  a  want  or  failure  of  issue  of  any  per- 
son in  his  lifetime,  or  at  his  death,  or  an  indefinite  failure 
of  his  issue,  shall  be  construed  to  mean  a  want  or  failure 
of  issue,  in  the  lifetime  or  at  the  death  of  such  person, 
and  not  an  indefinite  failure  of  issue,  unless  a  contrary 
intention  shall  otherwise  appear  by  the  will.— Section  27. 
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No.  33 — New  Mexico. 

[Stats.  Annot.  1915.] 

Any  person  of  the  age  of  twenty-one  years  or  upwards, 
and  in  sound  mind,  may  dispose  by  will  of  all  his  prop- 
erty, except  what  is  sufficient,  to  pay  his  debts  and  what 
is  given  by  law  as  privileged  property  to  his  wife  or 
family. — Section  5857. 

A  will  executed  in  any  foreign  jurisdiction  sufficient  to 
convey  title  to  real  estate  therein,  is  valid  to  the  same 
extent  in  New  Mexico. — Section  5858. 

Any  person  capable  of  making  a  will  may  empower 
and  authorize  any  other  intelligent  and  well  qualified  per- 
son to  make  his  last  will  and  testament,  and  to  dispose 
of  his  property;  but  in  granting  said  power,  the  same 
qualifications  required  for  the  validity  of  a  will  and  said 
power  shall  be  inserted  therein. — Section  5859. 

The  person  receiving  said  authority  shall  not  go  beyond 
the  powers  therein  specified,  in  reference  to  the  institu- 
tion of  heirs,  legacies,  and  nothing  more. — Section  5860. 

Any  person  capable  of  making  a  wiU  would  do  better 
by  making  it  in  writing  than  verbally,  but  a  verbal  will 
may  be  valid,  on  condition,  that  in  either  case  they  give 
it  all  the  validity  possible,  as  well  as  the  freeness  of  the 
will,  the  proof  of  soundness  of  mind  and  entire  judg- 
ment.— Section  5861. 

A  verbal  will  shall  be  attested  by  the  same  number  of 
witnesses  required  for  the  written  ones,  and  besides,  two 
witnesses,  there  being  no  more,  possessing  the  same  qual- 
ifications as  required  for  the  written  will,  to  testify  that 
the  testator,  male  or  female,  was  in  possession  of  a  sound 
mind  and  entire  judgment.— Section  5864. 

Foreigners  have  full  power  and  authority  to  acquire 
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or  hold  real  estate  by  will,  inheritance  or  otherwise. — • 
Section  4772. 

Upon  the  death  of  the  husband,  one-half  of  the  com- 
munity property  goes  to  the  surviving  wife;  the  other 
half  is  subject  to  the  testamentary  disposition  of  the 
husband. — Section  1841. 

Upon  the  death  of  the  wife,  the  entire  community  prop- 
erty, without  administration,  belongs  to  the  surviving 
husband,  except  such  portion  of  the  community  property 
as  may  be  set  apart  to  her  by  judicial  decree  for  her 
support  and  maintenance,  is  subject  to  her  testamentary 
disposition  and  in  the  absence  of  such  disposition  goes 
to  her  heirs,  exclusive  of  her  husband.^Section  1840. 

No  devise  or  bequest  to  a  charitable  or  religious  use 
shall  be  valid  unless  embraced  in  a  written  will  duly 
executed. — Section  5869. 

If  any  person  make  his  last  wiU  and  die,  leaving  a 
child  or  children,  or  descendants  of  such  child  or  chil- 
dren, in  case  of  their  death,  not  named  or  provided  for 
in  such  will,  although  born  after  the  making  of  such  will, 
every  such  testator,  so  far  as  shall  regard  such  child  or 
children,,  or  their  descendants  not  provided  for,  shall  be 
deemed  to  die  intestate;  and  such  child  or  children,  or 
their  descendants,  shall  be  entitled  to  such  proportion  of 
the  estate  of  the  testator,  real  and  personal,  as  if  he  had 
died  intestate;  and  the  same  shall  be  assigned  to  them, 
and  all  the  other  heirs,  devisees,  and  legatees  shall  refund 
their  proportional  part. — Section  5870. 

The  will  shall  have  all  the  validity  required  in  section 
5861,  and  when  made  in  writing,  it  shall  be  signed  by  the 
testator,  who,  if  unable  or  not  knowing  how  to  sign,  shall 
request  some  reliable  person  to  sign  for  him,  and  it  shall 
be  attested  by  able  and  qualified  witnesses  as  provided 
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by  the  laws  prescribing  the  qualifications  of  witnesses 
to  give  evidence  in  court  or  out  of  court,  in  this  state. — 
Section  5862. 

In  the  execution  of  all  wills  two  or  more  witnesses 
shall  be  sufficient. — Section  5863. 

Persons  becoming  heirs,  and  those  receiving  benefits 
or  legacies,  by  will,  can  not  be  witnesses  to  the  will  in 
which  they  are  interested. — Section  5865. 

The  witnesses  to  a  written  will  must  be  present,  see 
the  testator  sign  the  will,  or  some  one  sign  it  for  him  at 
his  request  as  and  for  his  laSt  will  and  testament,  and 
must  sign  as  witnesses  at  his  request  in  his  presence  and 
in  the  presence  of  each  other. — Section  5866. 

Any  will  may  be  revoked  by  the  testator  by  an  instru- 
ment in  writing,  executed  and  attested  in  the  same  man- 
ner as  is  required  by  law  for  the  execution  and  attestation 
of  a  will,  by  which  instrument  the  maker  distinctly  refers 
to  such  will  and  declares  that  he  revokes  it ;  or  such  will 
may  be  revoked  by  the  making  of  a  subsequent  valid  will 
disposing  of  the  same  property  covered  by  the  first  will, 
although  no  reference  be  made  in  the  later  will  to  the 
existence  of  the  earlier  one. — Section  5867. 

If  a  person  having  made  a  first  will,  should  make  a 
second,  annulling  the  first,  and  afterward  annuls  the  sec- 
ond, the  first  will  is  not  thereby  made  valid,  unless  the 
validity  of  the  first  will  be  acknowledged. — Section  5868. 

No.  34^New  York. 

[CONSOIJDATBD  LAWS,   1909,  CHAPTER   18,   AbTICLE   1.] 

All  persons  except  idiots,  persons  of  unsound  mind  and 
infants  may  devise  real  property. — Section  10. 

Every  estate  and  interest  in  real  property  descendajjle 
to  heirs,  may  be  devised. — Section  11. 
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No  devise  to  a  corporation  is  valid  unless  it  is  ex- 
pressly authorized  by  its  charter  to  take  the  same. — Sec- 
tion 12. 

Every  devise  of  any  interest  in  real  property,  to  a  per- 
son who,  at  the  time  of  the  death  of  the  testator,  shall  be 
an  alien,  not  authorized  by  statute  to  hold  real  estate, 
shall  be  void.  The  interest  so  devised,  shall  descend  to 
the  heirs  of  the  testator;  if  there  be  no  such  heirs  com- 
petent to  take,  it  shaU  pass  under  his  will  to  the  residu- 
ary devisees  therein  named,  if  any  there  be,  competent  to 
take  such  interest. — Section  13. 

A  devise  denoting  an  intent  to  pass  all  real  property 
shall  be  construed  to  pass  all  real  estate  owned  by  the 
testator  at  the  time  of  his  death. — Section  14. 

Every  male  of  eighteen  and  every  female  of  sixteen, 
or  upward,  of  sound  mind  and  memory,  may  dispose  of 
his  or  her  personalty  by  will  in  writing. — Section  15. 

No  nuncupative  will  is  valid,  except  made  by  a  soldier 
in  actual  military  service  or  mariner  at  sea. — Section  16. 

No  person  having  a  husband,  wife,  child  or  parent  may 
give  more  than  one-half  of  his  estate  to  any  benevolent, 
charitable,  literary,  scientific,  religious  or  missionary 
association  or  corporation.  Such  bequests  are  valid  to 
the  extent  of  one-half  of  the  estate,  but  no  more. — Sec- 
tion 17. 

Every  will  of  realty  or  personalty  shall  be  executed 
and  attested  as  follows:  (1)  It  shall  be  subscribed  by  the 
testator  at  the  end  of  the  will.  (2)  Such  subscription 
shall  be  made  by  the  testator  in  the  presence  of  each  of 
the  attesting  witnesses,  or  shall  be  acknowledged  by  him, 
to  have  been  so  made,  to  each  of  the  attesting  witnesses. 
(3)  The  testator,  at  the  time  of  making  such  subscription, 
or  at  the  time  of  acknowledging  the  same,  shall  declare 
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the  instrument  so  subscribed,  to  be  his  last  will  and  tes- 
tament. (4)  There  shall  be  at  least  two  attesting  wit- 
nesses, each  of  whom  shall  sign  his  name  as  a  witness, 
at  the  end  of  the  will,  at  the  request  of  the  testator. — 
Section  21. 

,  Witnesses  shall  write  opposite  their  names  their  re- 
spective, places  of  residence ;  and  every  person  who  shall 
sign  the  testator's  name  to  any  will  by  his  direction,  shall 
write  his  own  name  as  a  witness  to  the  will.  Any  one 
failing  to  comply  with  these  provisions  shall  forfeit  fifty 
dollars,  recoverable  by  suit  by  any  interested  party ;  but 
such  omission  shall  not  affect  the  validity  of  any  will,  nor 
shall  any  person  liable  to  the  penalty  be  excused  or  in- 
capacitated thereby  from  testifying  as  to  the  execution 
of  the  will. — Section  22. 

A  will  of  real  or  personal  property,  executed  as  pre- 
scribed by  the  laws  of  the  state,  or  a  will  of  personal 
property  executed  without  the  state,  and  within  the 
United  States,  the  Dominion  of  Canada,  or  the  Eangdom 
of  Great  Britain  and  Ireland,  is  prescribed  by  the  laws 
of  the  state  or  country  where  it  is  or  was  executed,  or  a 
will  of  personal  property  executed  by  a  person  not  a 
resident  of  the  state,  according  to  the  laws  of  the  testa- 
tor 's  residence,  may  be  admitted  to  probate  in  this  state. 
—Section  23. 

Where  a  testator  leaves  surviving  him  a  child  born 
after  the  making  of  his  last  will,  and  such  after-bom  child 
is  left  unproAdded  for  by  any  settlement,  and  is  neither 
provided  for  nor  mentioned  in  such  will,  he  takes  the 
same  share  of  the  estate  as  if  his  parent  had  died  intes- 
tate.— Section  26. 

A  devise  to  a  subscribing  witness  whose  testimony  is 
necessary  to  prove  the  will,  is  void,  unless  such  witness 
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would  have  been  entitled  to  share  in  the  estate  in  case 
the  will  was  not  established,  in  which  case  he  takes  so 
much  as  would  have  descended  to  him,  not  exceeding  the 
value  of  the  devise  or  bequest  made  to  him  in  the  will. — 
Section  27. 

A  gift  to  a  child  or  other  descendant  of  testator,  or  to 
his  brother  or  sister,  who  may  die  before  testator  leaving 
issue  or  descendants,  does  not  lapse  but  passes  to  such 
issue  or  descendants. — Section  29,  Amendment  of  1912. 

Wills  may  be  deposited  with  the  county  clerk,  registrar 
of  deeds  or  surrogate. — Section  30. 

Wills  are  revoked  by  another  will,  or  writing,  executed 
with  the  same  formalities  as  the  will,  or  by  burning,  tear- 
ing, cancelling,  obliterating  or  destroying. — Section  34. 

The  will  of  a  male  who  marries  after  its  execution  and 
has  issue  born  and  the  wife  or  such  issue  survive  him, 
shall  be  deemed  revoked  unless  provision  shall  have  been 
made  for  such  issue  by  sonie  settlement  or  provided  for 
or  mentioned  in  said  will  as  to  show  an  intention  not  to 
make  such  provision ;  and  no  other  evidence  to  rebut  the 
presumption  of  such  revocation  shall  be  received. — Sec- 
tion 35. 

A  will  of  an  unmarried  woman  is  revoked  by  her  sub- 
sequent marriage. — Section  36. 

Cancellation  of  a  second  will  will  not  revive  the  first, 
unless  the  contrary  intention  appears,  or  unless  the  for- 
mer is  republished. — Section  41. 

A  copy  of  a  will  admitted  to  probate  in  another  state  or 
foreign  country  may  be  proved  in  New  York  by  exem- 
plified copy. — Section  44. 
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No.  35— North  Carolina. 

[Pell's  Eevisal,  1908.] 

Testator  must  be  twenty-one  years  of  age. — Section 
3111. 

Married  woman  may  make  a  will. — Section  3112. 

No  will  shall  be  sufficient  to  convey  real  or  personal 
estate  unless  written  in  the  testator 's  lifetime  and  signed 
by  the  testator  or  by  some  other  person  in  his  presence, 
and  by  his  direction,  and  subscribed  in  his  presence  by  at 
least  two  witnesses,  no  one  of  whom  shall  be  interested 
in  the  devise  or  bequest  of  said  estate,  except  as  here- 
inafter provided;  or,  imless  such  will  be  found  among 
the  valuable  papers  and  effects  of  any  deceased  person, 
or  shall  have  been  lodged  in  the  hands  of  some  person 
for  safekeeping,  and  shall  be  in  the  handwriting  of  such 
deceased  person  with  his  name  subscribed  thereto  or  in- 
serted in  some  part  of  such  will ;  and  if  such  handwriting 
be  proved  by  three  credible  witnesses  who  verily  believe 
such  will  and  every  part  thereof  to  be  in  the  handwriting 
of  the  person  whose  will  it  appears  to  be  then  such  wiU 
shall  be  sufficient  to  convey  realty  and  personalty. — Sec-  • 
tion  3113. 

Will  is  revoked  by  another  will,  or  codicil  or  writing, 
or  by  burning,  cancelling,  tearing  or  obliterating. — Sec- 
tion 3115. 

All  wills  are  revoked  by  subsequent  marriage  of  the 
maker,  except  a  will  made  in  exercise  of  the  power  of 
appointment. — Section  3116. 

An  executor  is  a  competent  witness. — Section  3119. 

A  bequest  to  a  witness  or  the  husband  or  wife  of  a 
witness  is  void. — Section  3120. 

A  will  proved  in  another  state  and  made  by  a  citizen 
of  North  Carolina,  may  be  proved  in  this  state  by  a  certi- 
fied copy. — Section  3130. 
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A  will  proved  in  another  state  or  a  foreign  country, 
may  be  probated  by  a  duly  certified  copy  or  exemplifica- 
tion, but  it  will  be  invalid  as  to  any  devise  of  real  estate, 
unless  executed  according  to  the  laws  of  North  Caro- 
lina.— Section  3133. 

Gift  to  child  or  issue  of  testator  dying  before  testator 
passes  to  issue,  if  any,  of  the  deceased  beneficiary. — Sec- 
tion 3144. 

After-born  child  for  whom  no  provision  is  made  takes 
by  descent. — Section  3145. 

No.  36— North  Dakota. 

[Compiled  Laws,  1913.] 

Every  person  over  the  age  of  eighteen  years  of  sound 
mind  may  by  last  wiU  dispose  of  all  his  estate,  real  and 
personal. — Section  5640. 

A  married  woman  may  dispose  of  all  her  separate 
estate  by  will  without  the  consent  of  her  husband  and 
may  alter  or  revoke  in  like  manner  as  if  she  were  single. 
Her  will  must  be  executed  and  proved  in  like  manner  as 
other  wills. — Section  5641. 

Every  estate  and  interest  in  real  or  personal  property 
to  which  heirs,  husband,  widow  or  next  of  kin  might  suc- 
ceed may  be  disposed  of  by  will. — Section  5643. 

A  testamentary  disposition  may  be  made  to  any  per- 
son capable  by  law  of  taking  the  property  so  disposed  of, 
except  that  no  corporation  can  take  under  a  wiU,  unless 
expressly  authorized  by  statute  so  to  take. — Section  5644. 

To  make  a  nuncupative  will  valid  and  to  entitle  it  to 
be  admitted  to  probate  the  following  requisites  must  be 
observed : 

1.  The  estate  bequeathed  must  not  exceed  in  value  the 
sum  of  one  thousand  dollars. 
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2.  It  must  be  proved  by  two  witnesses  wbo  were  pres- 
ent at  the  making  thereof,  one  of  whom  was  asked  by 
the  testator  at  the  time  to  bear  witness  that  such  was  his 
will,  or  to  that  effect. 

3.  The  decedent  must  at  the  time  have  been  in  actual 
military  service  in  the  field  or  doing  duty  on  shipboard 
at  sea  and  in  either  case  in  actual  contemplation,  fear 
or  peril  of  death,  or  the  decedent  must  have  been  at 
the  time  in  expectation  of  immediate  death  from  an  in- 
jury received  the  same  day. — Section  5645. 

A  conjoint  or  mutual  will  is  valid,  but  it  may  be  re- 
voked by  any  of  the  testators  in  like  manner  with  any 
other  will. — Section  5646. 

A  will,  the  validity  of  which  is  made  by  its  own  terms 
conditional,  may  be  denied  probate,  according  to  the 
event,  with  reference  to  the  condition. — Section  5647. 

An  olographic  will  is  one  that  is  entirely  written,  dated 
and  signed  by  the  hand  of  the  testator  himself.  It  is  sub- 
ject to  no  other  form  and  may  be  made  in  or  out  of  this 
state  and  need  not  be  witnessed. — Section  5648. 

Every  will,  other  than  a  nuncupative  will,  must  be  in 
writing;  and  every  will,  other  than  an  olographic  will 
and  a  nuncupative  will,  must  be  executed  and  attested  as 
follows:  ;        ;      i    -» 

1.  It  must  be  subscribed  at  the  end  thereof  by  the  tes- 
tator himself,  or  some  person  in  his  presence  and  by  his 
direction  must  subscribe  his  name  thereto. 

2.  The  subscription  must  be  made  in  the  presence  of 
the  attesting  witnesses,  or  be  acknowledged  by  the  tes- 
tator to  them  to  have  been,  made  by  him  or  by  his  au- 
thority. 

3.  The  testator  must  at  the  time  of  subscribing  or  ac- 
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knowledging  tlie  same  declare  to  the  attesting  witnesses 
that  the  instrument  iS  his  will ;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of 
whom  must  sign  his  name  as  a  witness  at  the  end  of 
the  mil  at  the  testator's  request  and  in  his  presence, — 
Section  5649. 

A  nuncupative  will  is  not  required  to  be  in  writing,  nor 
to  be  declared  or  attested  with  any  formalities. — Section 
5650. 

A  witness  to  a  written  will  must  write  with  his  name 
his  place  of  residence;  and  a  person  who  subscribes  a 
testator 's  name  by  his  direction  must  write  his  own  name 
as  a  witness  to  the  will.  But  a  violation  of  this  section 
does  not  affect  the  validity  of  the  will. — Section  5651. 

The  execution  of  a  codicil,  referring  to  a  previous  will, 
has  the  effect  to  republish  the  will  as  modified  by  the 
codicil. — Section  5652. 

Will  made  out  of  the  state  by  a  non-resident  is  valid 
when  executed  according  to  law  of  place  of  execution 
or  of  the  domicile  of  the  testator. — Section  5653. 

When  a  testator  has  a  child  born  after  the  making  of 
his  will,  either  in  his  lifetime  or  after  his  death,  and  dies 
leaving  such  child  unprovided  for  by  any  settlement  and 
neither  provided  for  nor  in  any  way  mentioned  in  his  will, 
the  child  succeeds  to  the  same  portion  of  the  testator's 
real  and  personal  property  that  he  would  have  succeeded 
to  if  the  testator  had  died  intestate. — Section  5674. 

When  any  testator  omits  to  provide  in  his  will  for 
any  of  his  children  or  for  the  issue  of  any  deceased 
child,  unless  it  appears  that  such  omission  was  inten- 
tional, such  child  or  the  issue  of  such  child  must  have 
the  same  share  in  the  estate  of  the  testator,  as  if  he 


SYNOPSES  OF  STATUTES.  2549 

had  died  intestate,  and  succeeds  thereto  as  above  pro- 
vided.— Section  5675. 

When  any  share  of  the  estate  of  a  testator  is  assigned 
to  a  child  born  after  the  making  of  a  will,  or  to  a  child, 
or  the  issue  of  a  child,  omitted  in  a  will  as  hereinbefore 
mentioned,  the  same  must  first  be  taken  from  the  estate 
not  disposed  of  by  the  will  if  any;  if  that  is  not  suffi- 
cient, so  much  as  may  be  necessary  must  be  taken  from 
all  the  devisees  or  legatees  in  proportion  to  the  value 
they  may  respectively  receive  under  the  will  unless  the 
ob\dous  intention  of  the  testator  in  relation  to  some 
specific  devise  or  bequest  or  other  provision  in  the  mil 
would  thereby  be  defeated;  in  such  case  such  specific 
devise,  legacy  or  provision  may  be  exempted  from  such 
apportionment  and  a  different  apportionment,  consistent 
with  the  intention  of  the  testator,  may  be  adopted. — Sec- 
tion 5676. 

If  such  children  or  their  descendants  so  unprovided 
for  had  an  equal  proportion  of  the  testator's  estate  be- 
stowed on  them  in  the  testator's  lifetime,  by  way  of  ad- 
vancement, they  take  nothing  by  virtue  of  the  provisions 
of  the  three  preceding  sections. — Section  5677. 

A  written  will  can  be  revoked  or  altered : 

1.  By  a  written  will  or  other  writing  of  the  testator, 
declaring  such  revocation  or  alteration  and  executed  with 
the  same  formalities  with  which  a  will  should  be  executed 
by  such  testator ;  or, 

2.  By  being  burnt,  torn,  cancelled,  obliterated  or  de- 
stroye'd,  with  the  intent  and  for  the  purpose  of  revoking 
the  same,  by  the  testator  himself,  or  by  some  person  in 
his  presence  and  by  his  direction. — Section  5660. 

When  a  will  is  cancelled  or  destroyed  by  any  other  per- 
son than  the  testator,  the  direction  of  the  testator  and 
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the  fact  of  sucli  injury  or  destruction  must  be  proved  by 
two  "witnesses. — Section  5661. 

If,  after  having  made  a  will,  the  testator  marries  and 
has  issue  of  such  marriage,  bom  either  in  his  lifetime 
or  after  his  death,  and  the  wife  or  issue  survives  him,  the 
will  is  revoked,  unless  provision  has  been  made  for  such 
issue  by  some  settlement,  or  unless  such  issue  are  pro- 
vided for  in  the  will,  or  in  such  way  mentioned  therein  as 
to  show  an  intention  not  to  make  such  provision ;  and  no 
other  evidence  to  rebut  the  presumption  of  such  revoca- 
tion can  be  received. — Section  5666. 

If  after  making  a  will  the  testator  marries  and  the 
wife  survives  the  testator,  the  will  is  revoked,  unless  pro- 
vision has  been  made  for  her  by  marriage  contract  or 
unless  she  is  provided  for  in  the  will  or  in  such  way 
mentioned  therein  as  to  show  an  intention  not  to  make 
such  provision;  and  no  other  evidence  to  rebut  the  pre- 
sumption of  revocation  must  be  received. — Section  5667. 

A  will  executed  by  an  unmarried  woman  is  revoked  by 
a  subsequent  marriage  and  is  not  revived  by  the  death  of 
her  husband. — Section  5668. 

All  beneficial  devises,  legacies  or  gifts  whatever  made 
or  given  in  any  will  to  a  subscribiug  witness  thereto  are 
void,  unless  there  are  two  other  competent  subscribing 
witnesses  to  the  same;  but  a  mere  charge  on  the  estate 
of  thjB  testator  for  the  payment  of  debts  does  not  prevent . 
his  creditors  from  being  competent  witnesses  to  the  will. 
—Section  5680. 

If  a  witness  to  whom  any  beneficial  devise,  legacy  or 
gift,  void  by  the  preceding  section,  is  made,  would  have 
been  entitled  to  any  share  of  the  estate  of  the  testator, 
in  case  the  will  should  not  be  established,  he  succeeds  to 
so  much  of  the  share  as  would  be'  distributed  to  him. 
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not  exceeding,  the  devise  or  bequest  made  to  Mm  in  the 
will,  and  lie  may  recover  the  same  of  the  other  devisees 
or  legatees  named  in  the  will  in  proportion  to  and  out  of 
the  parts  devised  or  bequeathed  to  them. — Section  5681. 
Any  estate,  right  or  interest  in  lands  acquired  by  the 
testator  after  the  making  of  his  will,  passes  thereby  and 
in  like  manner  as  if  title  thereto  was  vested  in  him  at  the 
time  of  making  the  will,  unless  the  contrary  mimifestly 
appears  by  the  will  to  have  been  the  intention  of  the  tes- 
tator. Every  will  made  in  express  terms,  devising  or  in 
any  other  terms,  denoting  the  intent  of  the  testator  to 
devise,  all  the  real  estate  of  such  testator  passes  all  the 
real  estate  which  such  testator  was  entitled  to  devise  at 
the  time  of  his  decease. — Section  5684 

No.  37— Ohio. 

[Ohio  General  Code,  1910.] 

Any  person  of  fuU  age,  of  sound  mind  and  memory, 
not  under  restraint,  may  make  a  will. — Section  10503. 

Bequests  to  charitable  purposes  made  by  a  testator 
leaving  children  or  legal  representatives  of  them,  is  in- 
valid unless  made  one  year  prior  to  the  death  of  the  tes- 
tator.— Section  504. 

Except  nuncupative  wills,  every  will  must  be  in  writing, 
but  may  be  handwritten  or  typewritten.  It  must  be  signed 
at  the  end  by  the  testator,  or  by  some  person  in  his  pres- 
ence, and  by  his  express  direction,  and  be  subscribed  in 
his  presence  by  two  or  more  competent  witnesses  who  saw 
the  testator  subscribe  or  heard  him  acknowledge  it. — Sec- 
tion 10505. 

Wills  may  be  deposited  in  the  office  of  the  Judge  of  the 
Probate  Court  for  safe  keeping. — Section  10506. 

Devise  or  bequest  to  a  subscribing  witness  is  void, 

TTT  Com.  on  Wills— 46 
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but  sueli  "witness  may  take  the  share  to  which  he  woiild 
have  been  entitled  if  the  will  were  not  established,  not 
exceeding  the  bequest  or  devise  to  him.— Section  10515. 

An  authenticated  copy  of  a  will,  executed  and  proved 
according  to  the  laws  of  any  state,  has  the  same  validity 
as  wills  made  in  the  state. — Section  10535. 

A  will  made  out  of  the  United  States,  may  be  allowed 
and  admitted  to  probate  in  Ohio. — Section  10537. 

A  will  may  be  revoked  by  tearing,  cancelling,  obliter- 
ating or  destroying,  or  by  another  will  or  codicil  or  writ- 
ing executed  like  a  will. — Section  10555. 

A  will  of  an  unmarried  woman  is  not  revoked  by  her 
subsequent  marriage. — Section  10560. 

If  the  testator  had  no  children  at  the  time  of  making 
his  will,  but  afterwards  has  a  child  living  or  born  alive 
after  his  death,  the  will  is  revoked  unless  provision  has 
been  made  for  such  child  by  settlement  or  it  is  mentioned 
in  the  will. — Section  10561. 

Destruction  of  a  second  will  does  not  revive  the  first, 
unless  the  intention  to  revive  appears,  or  the  earlier  will 
is  republished.-^Section  10562. 

A  will  executed  and  proved  according  to  the  laws  of  any 
state  or  foreign  country,  relative  to  property  in  Ohio, 
shall  be  contested,  but  if  such  will  be  set  aside  in  the 
jurisdiction  wherein  it  is  executed  and  proved,  it  shall  be 
of  no  validity  in  Ohio. — Section  10577. 

A  verbal  will  made  in  the  last  sickness,  is  valid  in  re- 
spect to  personal  estate,  if  reduced  to  writing  and  sub- 
scribed by  two  competent  disinterested  witnesses  within 
ten  days  after  speaking  the  testamentary  words,  if  it 
also  be  proved  by  such  witnesses  that  the  testator  was 
of  sound  mind  and  memory,  not  under  restraint  and  that 
he  called  upon  some  person  present  at  the  time  the  tes- 
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tamentary  words  were  spoken  to  bear  testimony  to  such, 
disposition  as  Ms  will. — Section  10601. 

No.  38 — Oklahoma. 

[Revised  Laws,  1910.] 

Every  person  over  the  age  of  eighteen  years,  of  sound 
mind,  may  by  last  will  dispose  of  all  his  estate,  real  and 
personal. — Section  8338. 

A  married  woman  may  dispose  of  her  separate  estate 
without  the  consent  of  her  husband  and  alter  and  revoke 
the  will  as  if  single. — Section  8339. 

Every  estate  and  interest  in  real  and  personal  prop- 
erty to  which  the  heirs,  husband  or  next  of  kin  may  suc- 
ceed may  be  disposed  of  by  will ;  provided,  that  no  mar- 
riage contract  in  writing  has  been  entered  into  between 
the  parties;  no  man  while  married  shall  bequeath  more 
than  two-thirds  of  his  property  away  from  his  wife,  nor 
shall  any  woman  while  married  bequeath  more  than  two- 
thirds  of  her  property  away  from  her  husband ;  provided, 
further,  that  no  person  who  is  prevented  by  law  from 
alienating,  conveying  or  encumbering  real  property  while 
living  shall  be  allowed  to  bequeath  the  same  by  will.— 
Section  8341. 

No  corporation  can  take  by  will  unless  specially  au- 
thorized.— Section  8342. 

To  make  a  nuncupative  will  valid  the  estate  must  not 
exceed  in  value  the  sum  of  one  thousand  dollars.  The 
will  must  be  proved  by  two  witnesses  who  were  present 
at  the  making,  one  of  whom  was  asked  by  the  testator 
to  bear  witness  that  such  was  his  will.  The  testator  must 
at  the  time  have  been  in  actual  military  service,  or  doing 
duty  on  shipboard  at  sea,  and  in  either  case  in  actual  con- 
templation, fear  and  peril  of  death,  or  he  must  have  been 
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at  the  time  in  expectation  of  immediate  death  from  an 
injury  received  the  same  day. — Section  8343. 

A  nuncupative  will  is  not  required  to  Be  in  writing, 
nor  to  be  declared  or  attested  with  any  formalities. — Sec- 
tion 8344. 

A  conjoint  or  mutual  will  is  valid,  but  it  may  be  re- 
voked by  any  of  the  testators  in  like  manner  with  any  ■ 
other  will. — Section  8345. 

A  will,  the  validity  of  which  is  made  conditional  by  its 
own  terms,  may  be  denied  probate,  according  to  the  event, 
with  reference  to  the  condition. — Section  8346. 

A  holographic  will  is  one  entirely  written,  dated  and 
signed  by  the  hand  of  the  testator  himself ;  it  need  not  be 
witnessed,  and  may  be  made  in  or  out  of  the  state. — Sec- 
tion 8347. 

Every  will,  other'  than  a  nuncupative  will,  must  be  in 
writing,  and  every  will  other  than  a  holographic  will  must 
be  subscribed  at  the  end  thereof  by  the  testator  himself," 
or  by  some  person  in  his  presence,  and  by  his  direction. 
The  subscription  must  be  made  in  the  presence  of  the  at- 
testing witnesses  and  be  acknowledged  by  the  testator  to 
them.  The  testator  must  at  the  time  of  subscribing  or 
acknowledging  declare  to  the  attesting  witnesses  that  the 
instrument  is  his  will.  There  must  be  two  attesting  wit- 
nesses, each  of  whom  must  sign  his  name  as  a  witness 
at  the  end  of  the  will  at  the  testator's  request  and  in  his 
presence. — Section  8348. 

A  witness  to  a  will  must  Avrite  his  place  of  residence, 
and  the  person  who  subscribes  the  testator's  name  by  his 
direction  must  write  his.  own  name  as  a  witness  to  the 
will,  but  omissions  in  these  particulars  do  not  affect  the 
validity  of  the  Avill. — Section  8349. 

A  will  or  revocation  made  without  the  state  by  a  per- 
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son  not  having  domicile  within  the  state  is  valid  when 
executed  according  to  the  laws  of  the  place  where  the 
same  was  made  or  in  which  the  testator  was  domiciled. — 
Section  8351. 

Change  of  domicile  does  not  affect  the  validity  of  the 
will.— Section  8353. 

A  will  may  be  delivered  to  the  county  judge  for  safe- 
keeping.— Section  8354. 

A  will  may  be  revoked  by  another  will  or  writing,  exe- 
cuted with  the  same  formalities  as  a  will,  or  by  burning, 
tearing,  cancelling,  obliterating  or  destroying  the  same. 
—Section  8358. 

A  revocation  by  obliteration  on  the  face  is  complete  if 
a  material  part  is  so  obliterated  as  to  show  an  intention 
to  revoke,  but  where  an  attempt  to  revoke  is  made  in 
order  to  effect  a  new  disposition,  the  revocation  by  alter- 
ing or  obliterating  is  not  valid  unless  the  new  disposition 
is  legally  effected. — Section  8360. 

A  prior  will  is  not  revoked  by  subsequent  will  unless 
the  latter  contain  an  express  revocation  or  provisions 
wholly  inconsistent  with  the  former  will. — Section  8362. 

A  revocation  of  a  subsequent  will  does  not  revive  a 
former  will  unless  intention  to  renew  the  former  appears 
by  the  terms  of  the  revocation  or  the  prior  will  is  repub- 
lished.— Section  8363. 

If  a  testator  marries  after  making  his  will  and  has 
issue  and  the  wife  or  issue  survive  him,  the  will  is  re- 
voked unless  the  testator  provided  for  such  issue  by  set- 
tlement, or  in  his  will,  or  in  some  way  mentioned  such 
issue  therein  as  to  show  an  intention  not  to  make  such 
provision;  and  no  other  evidence  to  rebut  the  presump- 
tion can  be  received.  If  after  making  his  will  the  testator 
marries  and  the  wife  survives  him,  the  will  is  revoked  un- 
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less  provision  lias  been  made  for  her  by  marriage  con- 
tract, or  unless  she  is  provided  for  in  th.e  will. — Section 
8364. 

A  will  executed  by  an  unmarried  woman  is  revoked  by 
subsequent  marriage  and  not  revived  by  death  of  her  hus- 
band.— Section  8365. 

A  devise  is  not  revoked  by  contract  of  sale  of  the  de- 
vised property. — Section  8366. 

Encumbrance  of  devised  property  is  not  a  revocation. 
—Section  8367. 

A  partial  disposition  of  property  is  not  a  revocation. 
—Section  8368. 

But  an  inconsistent  disposition  or  expression  of  intent 
to  revoke,  operates  as  a  revocation. — Section  8369. 

The  revocation  of  a  will  revokes  all  its  codicils. — Sec- 
tion 8370. 

After-bom,  unmentioned  and  unprovided  for  children 
succeed  as  in  case  of  intestacy. — Section  8371. 

The  same  rule  applies  to  children  or  issue  of  deceased 
children  omitted  from  the  will  unless  it  appear  that  the 
omission  was  intentional. — Section  8372. 

A  devise  is  construed  to  devise  all  the  estate  of  the 
devisor. — Section  8375. 

Where  a  devisee  being  a  child  or  relative  of  the  testa- 
tor, dies  before  the  testator  leaving  lineal  descendants, 
they  take  the  estate  so  given  by  the  will. — Section  8376. 

A  gift  to  subscribing  witness  is  void  unless  there 
are  two  other  competent  subscribing  witnesses. — Section 
8377. 

A  creditor  is  a  competent  witness. — Section  8377. 

A  subscribing  witness  takes  so  much  of  the  estate  as 
would  have  been  distributed  to  him,  not  exceeding  the 
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devise  or  bequest  made  to  him,  in  case  the  will  were  not 
established. — Section  8378. 

Subsequent  incompetency  of  a  witness  does  not  pre- 
vent the  probate  of  the  will. — Section  8379. 

After-acquired  property  passes  by  the  will  unless  the 
contrary  intent  appears. — Section  8380. 

No.  39 — Oregon. 

[Lord's  Orbgon  Laws,  1910.] 

Every  person  of  twenty-one  years  of  age  and  upwards, 
of  sound  mind,  may,  by  last  will,  devise  all  his  estate,  real 
and  personal,  saving  to  the  widow  her  dower. — Section 
7316. 

Every  person  over  the  age  of  eighteen  years,  of  sound 
mind,  may,  by  last  will,  dispose  of  his  goods  and  chat- 
tels.— Section  7317. 

A  married  woman  may,  by  will,  dispose  of  any  real 
estate  held  in  her  own  right,  subject  to  any  rights  which 
her  husband  may  have  as  tenant  by  the  curtesy. — Section 
7318. 

Every  will  must  be  in  writing,  signed  by  the  testator, 
or  by  some  other  person  under  his  direction,  in  his  pres- 
ence, and  be  attested  by  two  or  more  competent  witnesses, 
subscribing  their  names  to  the  will,  in  the  presence  of 
the  testator. — Section  7319. 

Every  person  who  signs  the  testator 's  name  to  any  Avill 
by  his  direction  shall  subscribe  his  own  name  as  a  witness 
to  such  will,  and  state  that  he  subscribed  the  testator's 
name  at  his  request. — Section  7320. 

If  after  making  a  will  disposing  of  the  whole  estate  of 
the  testator,  such  testator  marry  and  die,  leaving  issue 
by  such  marriage  living  at  the  time  of  his  death,  or  leave 
issu€  of  such  marriage  born  to  him  after  his  death,  such 
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will  is  deemed  revoked,  unless  provision  shall  have  been 
made  for  such  issue  by  some  settlement  or  unless  such 
issue  be  provided  for  in  the  will,  and  no  evidence  may  be 
received  to  rebut  the  presumption  of  such  revocation. — ■ 
.  Section  7321. 

A  will  made  by  an  unmarried  person  is  deemed  revoked 
by  his  or  her  subsequent  marriage. — Section  7322. 

A  bond,  covenant,  or  agreement  made  for  a  valuable 
consideration  by  a  testator,  to  convey  any  property  de- 
vised or  bequeathed  in  any  last  will  previously  made,  is 
not  deemed  a  revocation  of  such  previous  devise  or  be- 
quest, either  in  law  or  equity;  but  such  property  passes 
by  the  devise  or  bequest,  subject  to  the  same  remedies 
on  such  bond,  covenant,  or  agreement,  for  the  specific 
performance  or  otherwise,  against  devisees  or  legatees, 
as  might  be  had  by  law  against  the  heirs  of  the  testator 
or  his  next  of  kin,  if  the  same  had  descended  to  them. — 
Section  7323. 

A  charge  or  incumbrance  upon  any  real  or  personal 
estate,  for  the  purpose  of  securing  the  payment  of  money 
or  the  performance  of  any  covenant  or  agreement,  shall 
not  be  deemed  a  revocation  of  any  will  relating  to  the 
same  estate  previously  executed ;  the  devises  and  legacies 
therein  contained  shall  pass  and  take  effect,  subject  to 
such  charge  or  incumbrance. — Section  7324. 

If  any  person  make  his  last  will  and  die,  leaving  a  child 
or  children  or  descendants  of  such  child  or  children,  in 
case  of  their  death,  not  named  or  provided  for  in  such 
will,  although  bom  after  the  making  of  such  will,  or  the 
death  of  the  testator,  every  such  testator,  so  far  as  shall 
regard  such  child  or  children,  or  their  descendants  not 
provided  for,  shall  be  deemed  to  die  intestate ;  and  such 
child  or  children,  or  their  descendajits,  shall  be  entitled 
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to  such,  proportion  of  the  estate  of  the  testator,  real  and 
personal,  as  if  he  had  died  intestate ;  and  the  same  shall 
be  assigned  to  them,  and  all  the  other  heirs,  devisees,  and 
legatees  shall  refund  their  proportional  part. — Section 
7325. 

If  such  child  or  children,  or  their  descendants,  shall 
have  an  equal  proportion  of  the  testator 's  estate  bestowed 
on  them  in  the  testator's  lifetime  by  way  of  advance- 
ment, they  shall  take  nothing  by  virtue  of  the  provisions 
of  the  preceding  section. — Section  7326. 

When  any  estate  shall  be  devised  to  any  child,  grand- 
child, or  other  relative  of  the  testator,  and  such  devisee 
shall  die  before  the  testator,  leaving  lineal  descendants, 
such  descendants  shall  take  the  estate,  real  and  personal, 
as  such  devisee  would  have  done  in  case  he  had  survived 
the  testator. — Section  7327. 

If  after  making  any  will  the  testator  shall  duly  make 
and  execute  a  second  will,  the  destruction,  cancelling,  or 
revocation  of  such  second  Avill  shall  not  revive  the  first 
will,  unless  it  appear  by  the  terms  of  such  revocation 
that  it  was  his  intention  to  revive  and  give  effect  to  the 
first  will,  or  unless  he  shall  duly  republish  his  first  will. — 
Section  7328. 

Any  mariner  at  sea,  or  soldier  in  the  military  service, 
may  dispose  of  his  wages  or  other  personal  property  as 
he  might  have  done  by  common  law,  or  by  reducing  the 
same  to  writing. — Section  7329. 

No  proof  shall  be  received  of  any  nuncupative  will 
unless  it  be  offered  within  six  months  after  speaking  the 
testamentary  words,  nor  unless  the  words,  or  the  sub- 
stance thereof,  were  reduced  to  writing  within  thirty 
days  after  they  were  spoken. — Section  7330. 

No  probate  of.  any  nuncupative  will  shall  be  granted 
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for  fourteen  days  after  the  death  of  the  testator;  nor 
shall  any  nuncupative  "will  be  at  any  time  proved,  unless 
the  testamentary  words,  or  the  substance  thereof,  be  first 
committed  to  writing,  and  a  citation  issued,  accompanied 
with  a  copy  thereof,  to  call  the  widow  or  next  of  Mn  of 
the  deceased,  that  they  may  contest  the  will  if  they  think 
proper. — Section  7331. 

Any  person  not  an  inhabitant  of,  but  owning  property, 
real  or  personal,  in  this  state  may  devise  or  bequeath 
such  property  by  last  will  executed  (if  real  estate  be  de- 
vised) according  to  the  laws  of  this  state,  or  if  personal 
property  be  bequeathed,  according  to  the  laws  of  this 
state,  or  of  the  county,  state,  or  terHtory  in  which  the 
will  may  be  executed. — Section  7332. 

If  such  will  be  probated  in  any  other  state  or  territory 
of  the  United  States,  or  in  any  foreign  country  or  state, 
copies  of  such  will  and  of  the  probate  thereof,  certified  by 
the  clerk  of  the  court  in  which  such  will  was  probated, 
with  the  seal  of  the  court  affixed  thereto,  if  there  be  a 
seal,  together  with  a  certificate  of  the  chief  judge  or  pre- 
siding magistrate  that  the  certificate  is  in  due  form  and 
made  by  the  clerk  or  other  person  having  the  legal  cus- 
tody of  the  record,  shall  be  recorded  in  the  same  manner 
as  wills  executed  and  proved  in  the  state  of  Oregon,  and 
shall  be  admitted  in  evidence  in  the  §ame  manner  and 
with  like  effect.— Section  7333. 

Any  such  will  may  be  contested  and  annulled  in  the 
same  way  as  wills  executed  within  the  state. — Section 
7334. 

If  any  person  la^s  attested  or  shall  attest  the  execu- 
tion of  any  will,  to  whom  any  beneficial  devise,  legacy, 
estate,  interest,  gift,  or  appointment  of  or  affecting  any 
real  or  personal  estate,  other  than  or  except  charges  in 
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lands,  tenements,  or  hereditaments  for  tlie  payment  of 
any  debt  or  debts,  shall  be  thereby  given  or  made,  such 
de\ise,  legacy,  estate,  gift,  or  appointment  shall,  so  far 
only  as  concerns  such  person  attesting  the  execution  of 
such  will,  or  any  person  claiming  under  him,  be  void; 
and  such  person  shall  be  admitted  as  a  witness  to  the 
execution  of  such  will. — Section  7335. 

If  any  such  witness  would  be  entitled  to  any  share  in 
the  testator's  estate  in  case  the  will  should  not  be 
established,  then  so  much  of  the  estate  as  would  have 
descended  or  would  have  been  distributed  to  such  -witness 
shall  be  saved  to  him  as  will  not  exceed  the  value  of  the 
devise  or  bequest  made  to  him  in i the  will;  and  he  may 
recover  the  same  from  the  devisees  or  legatees  named  in 
the  will  in  proportion  to  and  out  of  the  parts  devised  and 
bequeathed  to  him. — Section  7336. 

If  the  execution  of  such  will  be  attested  by  a  sufficient 
number  of  other  competent  witnesses,  as  required  by  this 
act,  then  such  devise,  legacy,  interest,  estate,  gift,  or 
appointment  shall  be  valid. — Section  7337. 

If  by  any  will  any  real  estate  be  charged  with  any 
debt,  and  any  creditor  whose  debt  is  so  charged  has  at- 
tested the  execution  of  such  will,  every  such  creditor 
shall  be  admitted  as  a  witness  to  the  execution  of  such 
will.— Section  7338. 

If  any  person  has  attested  or  shall  attest  the  execu- 
tion of  any  will  to  whom  any  legacy  or  bequest  is  thereby 
given,  and  such  person,  before  giAdng  testimony  concern- 
ing the  execution  of  such  will,  shall  have  been  paid,  or 
have  accepted  or  released,  or  shall  refuse  to  accept,  such 
bequest  or  legacy  upon  tender  thereof,  such  person  shall 
be  admitted  as  a  witness  to  the  execution  of  such  will. — 
Section  7339. 
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If  any  legatee  or  devisee  who  has  attested  or  shall 
attest  the  execiition  of  any  "will  shall  have  died  or  die 
in  the  lifetime  of  the  testator,  or  before  he  shall  have 
received  or  released  the  legacy  or  bequest  so  given  to 
him,  and  before  he  shall  have  refused  to  receive  such 
legacy  or  bequest  on  a  tender  made  thereof,  such  legatee 
or  devisee  shall  be  deemed  a  legal  witness  to  the  execu- 
tion of  such  will. — Section  7341. 

No  person  to  whom  any  estate,  gift,  or  appointment 
shall  be  given  or  made  which  is  hereby  declared  to  be 
null  and  void,  or  who  shall  have  refused  to  receive  such 
legacy  or  bequest  on  tender  made,  and  who  shall  have 
been  examined  as  a  witness  concerning  the  execution  of 
such  will,  shall,  after  he  shall  have  been  so  examined 
demand  or  receive,  except  as  provided  in  section  7336, 
any  profit  or  benefit  of  or  from  any  such  estate,  interest, 
gift,  or  appointment  so  given  or  made  to  him  by  any  such 
will,  or  demand,  receive,  or  accept  from  any  person  any 
such  legacy  or  bequest,  or  any  satisfaction  or  compensa- 
tion for  the  same. — Sectioii  7342. 

A  devise  to  one  for  life  and  after  his  death  to  his  chil- 
dren or  heirs,  or  right  heirs  in  fee,  confers  a  life  estate 
on  the  first  taker,  with  remainder  in  fee  to  the  children. — 
Section  7343. 

A  devise  carries  all  interest  owned  by  the  testator  at 
his  death,  nothing  to  the  contrary  appearing. — Section 
7344. 

No.  40 — ^Pennsylvania. 

[Wills  Act  of  1917,  Stats.  1917,  No.  190,  p.  403,  Effective  Jan.  1,  1918.] 

"Be  it  enacted,  &c..  That  every  person  of  sound  mind 
and  of  the  age  of  twenty-one  years  or  upwards,  whether 
married  or  single,  may  dispose  by  will  of  his  or  her  real 
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estate,  whether  such  estate  is  held  in  fee  simple  or  for 
the  life  or  lives  of  any  other  person  or  persons,  and 
whether  in  severalty,  joint  tenancy  or  common,  and  also 
of  his  or  her  personal  estate. — Section  1. 

"Every  will  shall  be  in  writing,  and,  unless  the  person 
making  the  same  shall  be  prevented  by  the  extremity 
of  his  last  sickness,  shall  be  signed  by  him  at  the  end 
thereof,  or  by  some  person  in  his  presence  and  by  his 
express  direction;  and,  in  all  cases,  shall  be  proved  by 
the  oaths  or  affirmations  of  two  or  more  competent  wit- 
nesses; otherwise,  such  will  shall  be  of  no  effect:  Pro- 
vided, That  the  presence  of  dispositive  or  testamentary 
words  or  directions,  or  the  appointment  of  an  executor, 
or  the  like,  after  the  signature  to  a  will,  whether  written 
before  or  after  the  execution  thereof,  shall  not  invalidate 
that  which  precedes  the  signature. — Section  2, 

"If  the  tes'tator  be  unable  to  sign  his  name,  for  any 
reason  other  than  the  extremity  of  his  last  sickness,  a 
will  to  which  his  name  is  subscribed  in  his  presence,  by 
his  direction  and  authority,  and  to  Wiich  he  makes  his 
mark  or  cross,  unless  unable  so  to  do, — ^in  which  case 
the  mark  or  cross  shall  not  be  required, — shall  be  as  valid 
as  though  he  had  signed  his  name  thereto:  Provided', 
That  such  will  shall  be  proved  by  the  oaths  or  affirma- 
tions of  two  or  more  competent  witnesses. — Section  3. 

"Personal  estate  may  be  bequeathed  by  a  nuncupative 
will,  under  the  following  restrictions : — 

"(a)  Such  will  shall  in  all  cases  be  made  during  the 
last  sickness  of  the  testator,  and  in  the  house  of  his  habi- 
tation or  dwelling,  or  where  he  has  resided  for  the  space 
of  ten  days  or  more  next  before  the  making  of  such  will, 
except  where  such  person  shall  be  surprised  by  sickness, 
being  from  his  own  house. 
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"(b)  Wliere  the  sum  or  value  bequeathed  shall  exceed 
one  hundred  dollars,  it  shall  be  proved  that  the  testator, 
at  the  time  of  pronouncing  the  bequest,  did  bid  the  per- 
sons present,  or  some  of , them,  to  bear  witness  that  such 
was  his  will,  or  to  that  effect ;  and,  in  all  cases,  the  fore- 
going requisites  shall  be  proved  by  two  or  more  wit- 
nesses who  were  present  at  the  making  of  such  will. 

"(c)  No  testimony  shall  be  received  to  prove  any  nun- 
cupative will  after  six  months  elapsed  from  the  speaking 
of  the  alleged  testamentary  words,  unless  the  said  testi- 
mony, or  the  substance  thereof,  were  committed  to  writ- 
ing within  six  days  after  the  making  of  said  will. — Sec- 
tion 4. 

"Notwithstanding  this  act,  any  mariner  being  at  sea, 
or  any  soldier  being  in  actual  military  service,  may  dis- 
pose of  his  movables,  wages,  and  personal  estate  as  he 
might  have  done  before  the  making  of  this  act. — Section  5. 

"No  estate,  real  or  personal,  shall  be  bequeathed  to 
any  body  politic,  or  to  any  person  in  trust  for  religious 
or  charitable  uses,  except  the  same  be  done  by  will  at- 
tested by  two  credible,  and,  at  the  time,  disinterested  wit- 
nesses, at  least  thirty  days  before  the  decease  of  the  tes- 
tator; and  all  dispositions  of  property  contrary  hereto 
shall  be  void  and  go  to  the  residuary  legatee  or  devisee, 
heirs  or  next  of  kin,  according  to  law.  A  disinterested 
witness,  within  the  meaning  of  this  section,  is  a  witness 
not  interested  in  such  religious  or  charitable  use, — this 
section  not  being  intended  to  apply  to  a  witness  interested 
in  some  other  devise  or  bequest  in  the  same  instrument. 
■ — Section  6. 

"The  emblements,  or  crops,  growing  on  lands  held  by 
a  widow  in  dower,  or  by  any  other  tenant  for  life,  may 
be  disposed  of  by  will  as  other  personal  estate.    Rents-? 
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and  other  periodical  payments  accruing  to  any  tenant 
for  life,  or  to  any  other  person  entitled  under  the  laws 
of  this  Commonwealth  regulating  the  descent  and  parti- 
tion of  real  estate,  may,  so  far  as  the  same  may  have 
accrued  on  the  day  of  death  of  such  tenant  for  life  or 
other  person,  be  disposed  of  by  will  in  like  manner. — 
Section  7. 

"(a)  Every  person  competent  to  make  a  will,  being 
the  father  or  adopting  father  of  any  minor  child  unmar- 
ried, may  appoint  a  testamentary  guardian  for  such  child 
during  his  or  her  minority,  or  for  any  shorter  period: 
Provided,  That  such  testamentary  guardian  shall  not  be 
entitled  to  the  custody  of  the  person  of  such  child  unless 
the  mother  or  adopting  mother,  if  surviving,  shall  relin- 
quish such  custody,  or  unless  the  best  interests  of  the 
child  shall  require  that  such  surviving  mother  or  adopt- 
ing mother  should  not  retain  th^  custody  of  the  person 
of  such  child. 

"(b)  Every  person  competent  to  make  a  will,  being 
the  mother  or  adopting  mother  of  any  minor  child  un- 
married, may  appoint  a  testamentary  guardian  for  such 
child  during  his  or  her  minority,  or  for  any  shorter  pe- 
riod, whenever  the  father  or  adopting  father  of  such  child 
shall  be  deceased  and  has  not  appointed  such  a  guardian. 
Such  mother  or  adopting  mother,  who  shall  leave  to  such 
child  an  estate,  either  real  or  personal,  may  appoint  a 
testamentary  guardian  for  such  estate  of  the  child, 
whether  the  father  or  adopting  father  of  such  child  shall 
be  living  or  dead,  and  whether  he  shall  or  shall  not  have 
appointed  a  testamentary  guardian  for  such  child. 

"(c)  No  father  who  shall  have,  for  one  year  or  up- 
ward previous  to  his  death,  wilfully  neglected  or  refused 
to  provide  for  his  child  or  children,  and  no  mother  who 
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shall  have  for  a  like  period  deserted  her  child  or  chil- 
dren or  failed  to  perform  her  parental  duties,  shall  have 
the  right  to  appoint  any  testamentary  guardian  for  such 
child  or  children. — Section  8. 

"Every  will  shall  be  construed,  with  reference  to  the 
real  and  personal  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will. — Section  9. 

"The  real  estate  acquired  by  a  testator  after  making 
his  will  shall  pass  by  a  general  devise,  unless  a  contrary 
intention  be  manifest  on  the  face  of  the  will. — Section  10. 

"A  general  devise  of  the  real  estate  of  the  testator,  or 
of  the  real  estate  of  the  testator  in  any  place,  or  in  the 
occupation  of  any  person  mentioned  in  his  will,  or  other- 
wise described  in  a  general  manner,  shall  be  construed 
to  include  any  real  estate,  or  any  real  estate  to  which 
such  description  shall  extend,  as  the  case  may  be,  which 
Jie  may  have  power  to  appoint  in  any  manner  he  may 
think  proper,  and  shall  operate  as  an  execution  of  such 
power  unless  a  contrary  intention  shall  appear  by  the 
will.  In  like  manner,  a  bequest  of  the  personal  estate 
of  the  testator,  or  any  bequest  of  personal  property 
described  in  a  general  manner,  shall  be  construed  to  in- 
clude any  personal  estate,  or  any  personal  estate  to  which 
such  description  shall  extend,  as  the  case  may  be,  which 
he  may  have  power  to  appoint  in  any  manner  he  may 
think  proper,  and  shall  operate  as  an  execution  of  such 
power  unless  a  contrary  intention  shall  appear  by  the 
will. — Section  11. 

"All  devises  of  real  estate  shall  pass  the  whole  estate 
of  the  testator  in  the  premises  devised,  although  there  be 
no  words  of  inheritance  or  of  perpetuity,  unless  it  appear 
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by  a  devise  over,  or  by  words  of  limitation  or  otherwise 
in  the  will,  that  the  testator  intended  to  devise  a  less 
estate. — Section  12. 

"Whenever  by  any  devise  an  estate  in  fee  tail  would 
be  created,  according  to  the  common  law  of  this  State, 
such  devise  shall  be  taken  and  construed  to  pass  an  estate 
in  fee  simple,  and  as  such  shall  be  inheritable  and  freely 
alienable. — Section  13. 

"In  any  devise  or  bequest  of  real  or  personal  estate 
the  words  'die  witho-ut  issue,'  or  'die  without  leaving 
issue,'  or  'have  no  issue,'  or  any  other  words  which  may 
import  either  a  want  or  failure  of  issue  of  any  person  in 
his  lifetime,  or  at  the  time  of  his  death,  or  an  indefinite 
failure  of  his  issue,  shall  be  construed  to  mean  a  want  or 
failure  of  issue  in  the  lifetime  or  at  the  death  of  such 
person,  and  not  an  indefinite  failure  of  his  issue,  unless 
a  contrary  intention  shall  appear  by  the  will  in  which 
such  devise  or  bequest  is  made. — Section  14. 

"  (a)  No  devise  or  legacy  in  favor  of  a  child  or  children, 
or  other  lineal  descendant  or  descendants  of  any  testator, 
whether  such  children  or  descendants  be  designated  by 
name  or  as  a  class,  shall  lapse  or  become  void  by  reason 
of  the  decease  of  such  legatee  or  devisee  in  the  lifetime 
of  the  testator,  if  such  devisee  or  legatee  shall  leave  issue 
surviving  the  testator ;  but  such  devise  or  legacy  shall  be 
good  and  available  in  favor  of  such  surviving  issue,  with 
like  effect  as  if  such  devisee  or  legatee  had  survived  the 
testator,  unless  the  testator  shall  in  the  will  direct  other- 
wise. 

"(b)  Where  any  testator  shall  not  leave  any  lineal 
descendants  who  would  receive  the  benefit  of  any  lapsed 
or  void  devise  or  legacy,  no  devise  or  legacy  made  in 
favor  of  a  brother  or  sister,  or  of  brothers  or  sisters, 
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of  such  testator,'  or  in  favor  of  the  children  of  a  brother 
or  sister  of  such  testator,  whether  such  brothers  or  sis- 
ters, or  children  of  brothers  or  sisters,  be  designated  by 
name  or  as  a  class,  shall  be  deemed  or  held  to  lapse  or 
become  void  by  reason  of  the  decease  of  such  devisee  or 
legatee  in  the  lifetime  of  the  testator,  if  such  devisee  or 
legatee  shall  leave  issue  surviving  the  testator ;  but  such 
devise  or  legacy  shall  be  good  aad  available  in  favor  of 
such  surviving  issue,  with  like  effect  as  if  such  devisee 
or  legatee  had  survived  the  testator,  unless  the  testator 
shall  in  the  will  direct  otherwise. 

"(c)  Unless  a  contrary  intention  shall  appear  by  the 
will,  such  real  or  personal  estate,  or  interests  therein, 
as  shall  be  comprised  or  intended  to  be  comprised  in  any 
devise  or  bequest  in  such  wiU  contained,  which  shall  fail 
or  be  void  by  reason  of  the  death  of  the  devisee  or  legatee 
in  the  lifetime  of  the  testator,  or  by  reason  of  such  devise 
or  bequest  being  contrary  to  law,  or  otherwise  incapable 
of  taking  effect,  or  which  shall  bfe  revoked  by  the  testator, 
shall  be  included  in  the  residuary  devise  or  bequest,  if 
any,  contained  in  such  will.  In  any  case  where  such 
devise  or  bequest  which  shall  fail  or  be  void,  or  shall  be 
revoked  as  aforesaid,  shall  be  contained  in  the  residuary 
clause  of  such  will,  it  shall  pass  to  and  be  divided  among 
the  other  residuary  devisees  or  legatees,  if  any  there  be, 
in  proportion  to  their  respective  interests  in  such  resi- 
due.— Section- 15. 

"  (a)  Whenever  in  any  will  a  bequest  or  devise  shall  be 
made  to  the  child  or  children  of  the  testator,  without 
naming  such  child  or  children,  such  bequest  or  devise 
shall  be  construed  to  include  any  adopted  child  or  chil- 
dren of  the  testator,  unless  a  contrary  intention  shall  ap- 
pear by  the  will. 
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"(b)  Wlienever  in  any  will  a  bequest  or  devise  shall  be 
made  to  the  child  or  children  of  any  person  other  than  the 
testator,  without  naming  such  child  or  children,  such  be- 
quest or  devise  shall  be  construed  to  include  any  adopted 
child  or  children  of  such  other  person  who  were  adopted 
before  the  date  of  the  will,  unless  a  contrary  intention 
shall  appear  by  the  will. — Section  16. 

"All  pecuniary  legacies  contained  in  any  will  shall  be 
charged  upon,  and  payable  out  of,  any  real  estate  not  spe- 
cifically devised,  where  the  personal  estate  is  insufficient 
for  their  payment,  or  where  the  personal  estate,  though 
originally  sufficient,  has  been  wasted  or  misapplied  by  the 
executor,  unless  a  contrary  intention  shall  appear  by  the 
will. — Section  17. 

' '  Unless  the  testator  shall  otherwise  direct  by  his  will, 
the  devisee  of  real  estate  which  is  subject  to  rnortgage 
should  take  subject  thereto,  and  shall  not  be  entitled  to 
exoneration  out  of  the  other  estate  of  the  testator,  real 
or  personal;  and  this  whether  the  mortgage  was  created 
by  the  testator  or  by  a  previous  owner  or  owners,  and 
notwithstanding  any  general  direction  by  the  testator 
that  his  debts  be  paid. — Section  18. 

"All  income  whatsoever,  devised  or  bequeathed  by 
any  will  so  as  to  be  free  from  liability  for  the  debts,  con- 
tracts, or  engagements  of  the  beneficiary,  or  so  as  not 
to  be  subject  to  execution,  attachment  sur  judgment, 
sequestration,  or  other  process,  shall,  notwithstanding 
such  testamentary  provisions,  be  subject  to  and  liable  for 
the  support  and  maintenance  of  the  wife  and  minor  chil- 
dren of  the  beneficiary,  and  for  the  value  of  necessaries 
furnished  to  them,  or  any  of  them,  where  said  beneficiary 
has  refused  or  neglected  to  provide  suitably  for  them; 
and  all  of  the  income  of  said  beneficiary  shall  be  subject 
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to  all  legal  process  issued  by  any  court  of  tMs  Common- 
wealth having  jurisdiction  in  the  premises,  in  order  to  en- 
force such  liability  of  said  beneficiary. — Section  19. 

"(a)  No  "will  in  writing,  concerning  any  real  estate, 
shall  be  repealed,  nor  shall  any  devise  or  directions 
therein  be  altered,  otherwise  than  by  some  other  will  or 
codicil  in  writing,  or  other  writing  declaring  the  same, 
executed  and  proved  in  the  manner  hereinbefore  pro- 
vided ;  or  by  burning,  cancelling,  obliterating,  or  destroy- 
ing the  same  by  the  testator  himself,  or  by  some  one  in 
his  presence  and  by  his  express  direction. 

"(b)  No  will  in  writing,  concerning  any  personal  estate, 
shall  be  repealed,  nor  shall  any  bequest  or  direction 
therein  be  altered,  otherwise  than  as  hereinbefore  pro- 
vided in  the  case  of  real  estate,  except  by  a  nuncupative 
will  made  under  the  circumstances  set  forth  in  section 
four  of  this  act,  and  also  committed  to  writing  in  the  life- 
time of  the  testator,  and,  after  the  writing  thereof,  read 
to  or  by  him  and  allowed  by  him,  and  proved  to  be  so 
done  by  two  or  more  witnesses. — Section  20. 

"When  any  person,  male  or  female,  shall  make  a  last 
will  and  testament,  and  afterward  shall  marry,  or  shall 
have  a  child  or  children  not  provided  for  in  such  will, 
and  shall  die,  leaving  a  surviving  spouse  or  such  child 
or  children,  or  either  a  surviving  spouse  or  such  child 
or  children,  although  such  child  or  children  be  born  after 
the  death  of  their  father,  every  such  person,  so  far  as 
shall  regard  the  surviving  spouse,  or  child  or  children 
born  after  the  making  of  the  will,  shall  be  deemed  and 
construed  to  die  intestate;  and  such  surviving  spouse, 
child,  or  children  shall  be  entitled  to  such  purparts, 
shares,  and  dividends  of  the  estate,  real  and  personal,  of 
the  deceased,  as  if  such  person  had  actually  died  without 
any  will. — 'Section  21. 
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"No  person  who  shall  be  finally  adjudged  guilty,  either 
as  principal  or  accessory,  of  murder  of  the  first  or  sec- 
ond degree,  shall  be  entitled  to  take  any  part  of  the  real 
or  personal  estate  of  the  person  killed,  as  devisee  or  leg- 
atee, or  otherwise,  under  the  will  of  such  person.^Sec- 
tion  22. 

"Section  23  deals  with  the  right  of  a  surviving  spouse 
to  elect  to  take  under  the  will  "or  that  portion  of  the  estate 
of  the  one  dying  to  which  the  survivor  may  be  entitled. 
The  manner  and  time  within  which  such  election  must 
be  manifested  are  set  forth  in  detail.  The  section  is  too 
lengthy  to  set  forth  in  full. — Section  23. 

"Nothing  in  this  act  contained  shall  be  construed  to 
apply  to  the  disposition  of  personal  estate  by  a  testator 
whose  domicile  at  the  time  of  his  death  was  out  of  this 
Commonwealth. — Section  24. 

* '  This  act  shall  be  known  and  may  be  cited  as  the  Wills 
Act  of  1917.— Section  25. 

' '  This  act  shall  take  effect  on  the  thirty-first  day  of  De- 
cember, one  thousand  nine  hundred  and  seventeen,  and 
shall  apply  to  the  wills  of  all  persons  dying  on  or  after 
said  day.  As  to  the  wills  of  all  persons  dying  before  that 
day,  the  existing  laws  shall  remain  in  full  force  and 
effect.— Section  26." 

Former  acts  are  repealed. — Section  27. 

No.  41 — Philippine  Islands. 

[Code  op  Civil  Procedure,  1914.] 

Every  person,  including  married  women,  of  the  age  of 
eighteen  years  and  of  sound  mind,  may  dispose  by  will 
of  real  and  personal  estate,  but  no  person  can  deprive 
a  husband,  or  wife,  or  heir,  of  such  interest  in  his  or 
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her  estate  as  the  law  provides  shall  appertain  to  such  hus- 
band, wife  or  heir. — Section  614. 

Eealty  acquired  after  the  execution  of  the  will  passes 
thereunder  if  such  is  the  testator's  intention. — Section 
615. 

A  devise  of  land  passes  aU  the  testator 's  estate  therein 
unless  a  contrary  intention  appear. — Section  616. 

No  will  shall  be  valid  unless  it  be  written  in  the  lan- 
guage or  dialect  known  by  the  testator  and  signed  by  him, 
or  by  the  testator's  name  written  by  some  other  person 
in  his  presence  and  by  his  express  direction,  and  at- 
tested and  subscribed  by  three  or  more  credible  witnesses 
in  the  presence  of  the  testator  and  of  each  other.  The 
testator  or  the  person  requested  by  him  to  write  his  name 
and  the  instrumental  witnesses  of  the  will,  shall  also  sign, 
as  aforesaid,  each  and  every  page  thereof,  on  the  left 
margin,  and  said  pages  shall  be  numbered  correlatively 
in  letters  placed  on  the  upper  part  of  each  sheet.  The 
attestation  shall  state  the  number  of  sheets  or  pages  used, 
upon  which  the  will  is  written,  and  the  fact  that  the  tes- 
tator signed  the  will  and  every  page  thereof,  or  caused 
some  other  person  to  write  his  name,  under  his  express 
direction,  in  the  presence  of  three  witnesses,  and  the  latter 
witnessed  and  signed  the  will  and  aU  the  pages  thereof  in 
the  presence  of  the  testator  and  of  each  other. — Section 
618,  as  amended  1916. 

Any  person  of  sound  mind  and  of  the  age  of  eighteen 
years  or  more,  and  not  blind,  deaf,  or  dumb,  and  able  to 
read  and  write,  may  be  a  witness. — Section  620. 

Subsequent  incompetency  of  a  witness  does  not  invali- 
date a  will. — Section  621. 

A  gift  to  a  subscribing  witness  or  to  his  or  her  wife,  hus- 
band, parent  or  child,  is  void  unless  there  be  three  other 
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competent  witnesses  to  such  will;  but  sucli  subscribing 
witness  shall  be  admitted  to  prove  the  will.  A  creditor  is 
a  competent  witness.^ — Section  622. 

A  will  may  be  revoked  by  another  will,  codicil,  or  other 
writing  executed  as  required  of  wills,  or  by  burning, 
tearing,  cancelling,  or  obliterating. — Section  623.  ^ 

A  will  made  out  of  the  Philippine  Islands  which  might 
be  proved  and  allowed  by  the  laws  of  the  state  or  country 
in  which  it  was  made,  may  be  proved,  allowed  and  re- 
corded in  the  Philippine  Islands,  and  have  the  same  effect 
as  if  executed  according  to  the  laws  of  these  islands. — 
Section  635. 

A  wiU  executed  within  the  Philippine  Islands  by  an 
alien,  according  to  the  laws  of  his  country  and  which 
might  be  proved  and  allowed  therein,  may  be  proved, 
allowed  and  recorded  in  the  Philippine  Islands. — Section 
636. 

Wills  proved  and  allowed  in  the  United  States,  or  any 
state  or  territory  thereof,  or  in  a  foreign  state  or  country 
according  to  the  laws  of  such  place,  may  be  allowed,  filed 
and  recorded  in  the  Court  of  First  Instance  of  the  prov- 
ince in  which  the  testator  has  real  or  personal  estate  on 
which  such  will  may  operate. — Section  637. 

No.  42 — Porto  Rico. 

[Eevised  Statutes  and  Codes,  1914 — Civii.  Code.] 

All  persons  not  expressly  prohibited  by  law  may  make 
a  will.  Persons  of  either  sex  under  fourteen  years  of  age, 
or  permanently  or  temporarily  of  unsound  mind,  are  dis- 
qualified to  makfe  wills.— Sections  3748,  3749. 

Whenever  a  lunatic  desires  to  make  a  will  during  a 
lucid  interval,  the  Notary  shall  appoint  two  physicians 
to  examine  him  previously,  and  he  shall  not  execute  it 
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unless  the  latter  answer  for  the  capacity  of  the  testator, 
including  their  opinion  in  the  will,  which  shall  be  sub- 
scribed by  the  physicians  besides  the  witnesses. — Sec- 
tion 3751. 

Two  or  more  persons  can  not  make  a  will  conjointly, 
or  in  the  same  instrument,  either  for  their  reciprocal  ben- 
efit or  for  the  benefit  of  a  third  person. — Section  3755. 

Wills  may  be  ordinary  or  special.  Ordinary  wills  may 
be  holographic,  open  or  closed.  Military  and  maritime 
wills,  and  those  executed  in  foreign  countries,  are  con- 
sidered special. — Sections  3762,  3763. 

A  will  is  open  whenever  the  testator  expresses  his  last 
will  in  the  presence  of  persons  who  must  authenticate  his 
act,  they  being  informed  of  its  provisions. — Section  3765. 

A  will  is  closed  when  the  testator,  without  revealing 
his  last  will,  declares  that  it  is  contained  in  the  instru- 
ment which  he  presents  to  the  persons  who  are  to  authen- 
ticate the  act. — Section  3766. 

The  following  can  not  be  witnesses  to  wills :  Persons 
under  age;  persons  not  residents  or  domiciled  in  the 
place  of  execution,  with  the  exception  of  the  cases  ex- 
cepted by  law;  blind  persons  and  those  totally  deaf  and 
dumb ;  those  who  do  not  understand  the  language  of  the 
testator;  ihose  of  unsound  mind;  those  condemned  for 
the  crimes  of  forgery  or  perjury,  or  suffering  from  the 
penalty  of  civil  interdiction ;  and  clerks,  amanuenses,  ser- 
vants, or  relatives  within  the  fourth  degree  of  consan- 
guinity or  second  of  affinity  of  the  notary  who  authenti- 
cates the  will. — Section  3767. 

Neither  can  the  heirs  and  legatees  named  in  an  open 
will,  nor  the  relatives  of  the  same  within  the  fourth  de- 
gree of  consanguinity  or  second  of  affinity,  be  witnesses 
thereto. — Section  3768. 
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For  executing  a  will  except  in  Spanish  or  English,  the 
presence  of  two  interpreters  shall  be  necessary,  who  shall 
be  selected  by  the  testator  and  shall  translate  his  pro- 
vision into  Spanish  or  English.  The  will  shall  be  writ- 
ten in  the  language  of  the  testator  and  also  in  either 
English  or  Spanish.  The  same  shall  be  understood  when 
the  will  written  in  English  is  to  be  effective  in  whole  or 
in  part  in  Porto  Rico  and  in  cases  when  the  will  written 
in  Spanish  is  to  be  effective  in  whole  or  in  part  in  the 
United  States. — Section  3770. 

The  notary  and  two  of  the  witnesses  must  be  ac- 
quainted with  the  testator  or  the  testator  shall  be  iden- 
tified by  two  witnesses  who  are  acquainted  with  him  and 
are  known  to  the  notary  and  the  attesting  witnesses. 
The  notary  and  witnesses  shall  also  assure  themselves 
that  in  their  opinion  the  testator  has  the  legal  capacity 
required  to  make  a  will. — Section  3771. 

Holographic  Wills.  A  holographic  will  can  be  exe- 
cuted only  by  a  person  of  full  age,  and  must  be  written 
entirely  and  signed  by  the  testator  who  shall  state  the 
year,  month  and  day  in  which  it  is  executed.  If  it  con- 
tains words  erased,  corrected  or  interlined,  the  testator 
shall  make  a  note  thereof  under  his  signature.  It  may  be 
executed  at  any  place  within  or  without  Porto  Eico. 
Foreigners  may  execute  holographic  wills  in  their  own 
language.— Sections  3774,  3775. 

Holographic  wills  shall  be  placed  in  a  protocol  being 
presented  for  this  purpose  to  the  district  court  of  the 
last  domicile  of  the  testator,  or  the  court  of  the  district 
in  which  said  testator  dies,  if  his  death  occurred  in  Porto 
Eico,  within  five  years  from  the  date  of  his  death.  With- 
out this  requisite  being  complied  with,  it  shall  not  be 
valid.— Section  3776. 
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Open  Wills.  An  open  will  must  be  executed  before  a 
notary  competent  to  act  in  the  place  of  execution  and 
three  suitable  witnesses  who  see  and  understand  the  tes- 
tator and  one  of  whom  at  least  knows  how  and  can  read 
and  write,  there  being  exceptions  to  the  rule  in  the  case 
of  imminent  danger  of  death  to  the  testator,  or  in  case  of 
an  epidemic— Sections  3781,  3787,  3788. 

The  testator  shall  declare  his  will  to  the  notary  and 
witnesses,  or  present  the  same  in  writing.  The  will  is 
then  prepared  accordingly,  with  the  expression  of  the 
place,  year,  month,  day  and  hour  of  its  execution,  and  be 
read  aloud  to  the  testator.  Testator  and  witnesses  may 
both  read  the  will,  and  must  be  so  informed  by  notary. 
Will  shall  be  signed  by  testator  and  others  who  can; 
if  testator  can  not  sign,  one  of  the  witnesses  may  do  so 
for  him  at  his  request.  The  notary  shall  make  it  appear 
that  in  his  judgment  the  testator  has  legal  capacity  to 
make  a  will.— Sections  3782,  3783. 

Closed  Wills.  A  closed  will  may  be  written  by  the  tes- 
tator or  by  any  other  person  at  his  request,  on  common 
paper,  giving  the  place,  day,  month  and  year  of  its  execu- 
tion. If  written  by  testator,  he  shall  rubricate  all  sheets 
and  affix  his  signature  on  all  sheets  and  at  end,  after 
mfentioning  all  words  corrected,  erased  or  interlined;  if 
written  by  another,  testator  shall  affix  his  full  signature 
on  all  sheets  and  at  end  of  will,  if  he  can  not  sign,  an- 
other shall  do  so  and  rubricate  each  sheet,  at  his  request, 
stating  the  cause  of  the  testator's  inability. — Section 
3793. 

Closed  wills  require  the  following  formalities :- Must 
be  enclosed  in  a  sealed  envelope  either  before  or  in  the 
presence  of  the  notary  who  is  to  authenticate  it  and  of 
five  witnesses,  three  of  Avuom  must  be  able  to  sign;  the 
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testator  shall  declare  in  presence  of  all  tliat  the  envelope 
contains  his  will,  stating  the  manner  of  its  execution ;  the 
notary  shall  endorse  on  the  wrapper  of  the  will  the 
memorandum  of  its  execution,  specifying  the  number  and 
marks  of  the  seals  with  which  it  is  closed,  and  certifying 
that  said  formalities  have  been  observed,  to  his  acquaint- 
ance with  the  testator  or  to  his  identification;  and  that  the 
testator,  in  his  judgment,  has  the  necessary  legal  capacity 
to  make  a  will.  This  memorandum  shall  be  read  and 
signed  by  the  testator  and  witnesses,  and  be  authenticated 
by  the  mark  and  signature  of  the  notary.  If  testator  can 
not  sign,  a  witness  may  do  so  for  him,  this  circumstance 
being  stated  in  the  memorandum,  as  well  as  the  place, 
hour,  day,  month  and  year  of  its  execution. — Section  3794. 

Wills  Made  Outside  of  Porto  Rico.  Citizens  of  Porto 
Rico  may  make  wills  abroad,  according  to  the  forms  estab- 
lished by  the  laws  of  the  country  in  which  they  are 
sojourning.  They  may  also  make  wills  on  the  high  seas, 
while  on  passage  in  a  ship  of  the  United  States  or  foreign 
country,  in  accordance  with  the  laws  of  the  state  or  nation 
to  which  the  ship  belongs.  They  may  also  execute  holo- 
graphic wills,  even  in  countries  the  laws  of  which  do  not 
recognize  that  form  of  will. — Section  3803. 

A  mutual  will,  prohibitive  by  section  3755  supra,  which 
citizens  of  Porto  Eico  execute  in  the  United  States  or  in 
a  foreign  country,  shall  not  be  valid  in  Porto  Rico,  even 
though  the  laws  of  the  state  or  the  nation  where  it  had 
been  executed,  authorized  it. — Section  3804. 

A  will  can  be  revoked  either  wholly  or  partially,  only 
with  the  formalities  required  for  making  it. — Section 
3806. 

The  acknowledgment  of  an  illegitimate  child  does  not 
lose  its  legal  force  even  though  the  will  in  which  it  was 
made  may  be  revoked.— Section  3809. 
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A  person  wlio  has  no  heirs  by  force  of  law  may  dispose 
of  all  his  property  or  part  of  it  in  favor  of  any  person 
qualified  to  receive  it.  A  person  having  heirs  by  force 
of  law  may  dispose  of  his  property  only  in  the  manner 
and  with  the  limitations  established  by  law. — Section  3829. 

A  legal  portion  is  that  part  of  the  property  which  a 
testator  can  not  dispose  of  because  the  law  has  reserved 
it  for  specified  heirs,  called  on  that  account,  heirs  by  force 
of  law.— Section  3872. 

Forced  heirs  are  legitimate  children  and  descendants, 
and  in  their  absence  the  legitimate  parents  and  ascend- 
ants. The  legal  portion  of  legitimate  children  and  de- 
scendants is  two-thirds  of  the  hereditary  estate  of  the 
father  and  of  the  mother,  nevertheless  the  latter  may  dis- 
pose of  one  of  the  two-thirds  forming  the  legal  portion 
in  order  to  apply  it  as  an  additional  portion  to  their 
legitimate  children  and  descendants.  The  legal  portion 
of  parents  or  ascendants  is  one-half  of  the  hereditary 
estate  of  the  children  and  descendants. — Sections  3873- 
3875. 

A  testator  can  not  deprive  the  heir  of  his  legal  portion 
except  in  the  cases  expressly  fixed  by  law,  neither  can  he 
impose  any  burden,  condition  or  substitution  of  any  kind 
whatsoever,  with  the  exception  of  what  has  been  pre- 
scribed with  regard  to  the  usufruct  of  the  surviving 
spouse.  The  father  or  mother  may  dispose  of  one  of  the 
two-thirds  destined  as  the  legal  portion  in  favor  of  one 
or  more  of  their  children  or  descendants.  This  is  called 
an  additional  portion.  No  other  encumbrances  can  be 
imposed  by  the  additional  portion  than  those  which  may 
be  established  in  favor  of  the  forced  heirs  or  their 
descendants. — Sections  3876,  3877. 

The  widower  or  widow  of  his  or  her  spouse  shall  have 
a  right  to  a  portion  in  usufruct  equal  to  that  correspond- 
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ing  by  way  of  legal  portion  to  each  of  the  legitimate  chil- 
dren or  descendants  who  have  not  received  any  additional 
portion.  If  only  one  legitimate  child  or  descendant  shall 
survive,  the  widower  or  widow  shall  have  the  usufruct 
of  that  portion  which  is  authorized  by  law  to  be  applied 
to  the  additional  portions,  the  former  preserving  the 
naked  ownership  until,  on  the  death  of  the  surviving 
spouse,  the  full  title  is  merged  in  him.— Section  3880. 

The  heir  by  force  of  law  to  whom  the  testator  has  left, 
for  any  reason  whatsoever,  less  than  the  legal  portion  due 
him,  may  demand  the  fulfillment  thereof.— Section  3899. 

All  renunciations  or  compromises  with  regard  to  a 
future  legal  portion  between  the  persons  owning  it  and 
their  heirs  by  force  of  law  are  void,  and  the  latter  may 
claim  it  upon  the  death  of  the  former;  but  they  must 
bring  into  the  collation  whatever  they  may  have  received 
by  reason  of  the  renunciation  or  compromise. — Section 
3900. 

No.  43— Rhode  Island. 

[Gbnekal  Laws,  1909,  Chapter  254.] 

Every  person  of  sound  mind  and  twenty-one  years  of 
age,  may  dispose  of  all  real  and  personal  estate. — Sec- 
tion 2. 

A  minor  eighteen  years  old  may  make  a  valid  will  of 
personal  property. — Section  5.  iti 

The  will  speaks  from  the  date  of  the  death  of  the  tes- 
tator, unless  otherwise  expressed. — Section  6. 

A  will  of  a  married  woman  does  not  impair  the  rights 
of  her  husband  as  tenant  by  curtesy. — Section  12.    ■ 

Wills  must  be  in  writing,  signed  by  the  testator,  or  by 
some  other  person  for  him,  in  his  presence  and  by  his 
express  direction,  and  such  signature  must  be  made  or 
acknowledged  by  the  testator  in  the  presence  of  two  or 
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more  witnesses  present  at  the  same  time,  and  such  wit- 
nesses shall  attest  and  subscribe  the  will  in  the  presence 
of  the  testator,  but  no  form  of  attestation  shall  be  neces- 
sary, and  no  other  publication  shaU  be  necessary. — Sec- 
tion 13. 

A  will  is  revoked  by  the  marriage  of  the  testator,  ex- 
cept when  made  in  exercise  of  a  power  of  appointment. 
— Section  16. 

A  wiU  may  be  revoked  by  another  will  or  codicil  or  writ- 
ing, executed  like  a  will,  or  by  burning,  tearing  or  other- 
wise destroying. — Section  17. 

No  will  shall  be  revoked  by  any  presumption  of  inten- 
tion on  the  ground  of  an  alteration  in  circumstances. 

Soldiers  in  military  service,  or  mariners  at  sea  may 
dispose  of  their  personal  estate,  as  at  common  law. — 
Section  20. 

A  widow  may  decline  a  provision  in  lieu  of  her  dower 
within  one  year  from  the  probate. — Section  21. 

Where  a  testator  omits  to  provide  for  his  child  or  for 
the  issue  of  a  deceased  child,  they  take  the  same  share 
they  would  have  been  entitled  to  if  he  had  died  intestate, 
unless  it  appears  that  the  omission  was  intentional. — 
Section  22. 

A  child  of  a  testator  born  after  its  father's  death,  takes 
the  same  share  of  its  father's  estate  as  if  its  father  had 
died  intestate,  if  no  provision  is  made  for  it  by  the  father 
in  the  will  or  otherwise. — Section  23. 

An  inheritable  devise  or  bequest  to  one  dying  before 
the  testator  does  not  lapse. — Section  31. 

A  bequest  to  a  subscribing  witness  is  void,  but  the  will 
is  not  invalidated. — Section  32. 

A  creditor  may  be  a  subscribing  witness. — Section  33. 


SYNOPSES  OF  STATUTES.  2581 

An  executor  or  a  trustee  may  be  a  subscribing  witness. 
— Section  35. 

A  will  executed  without  the  state  in  the  manner  pre- 
scribed by  the  law  of  the  place  of  execution  or  of  the  testa- 
tor 's  domicile,  is  deemed  legally  executed  and  of  the  same 
force  as  if  executed  according  to  the  laws  of  this  state, 
provided  it  be  in  writing  and  subscribed  by  the  testator. — 
Section  36,  amended  1911. 

An  exemplified  copy  of  a  foreign  will  in  probate  may 
be  presented  for  filing  and  record. — Chapter  310,  sec- 
tion 10. 

Such  will  has  the  same  force  and  effect  as  if  originally 
allowed  and  proved  in  Ehode  Island. — Chapter  310,  Sec- 
tion 13. 

No.  44 — South  Carolina. 

[Civil  Code,  1912.]  _  • 

Any  person  over  twenty-one  years  of  age,  of  sound 
mind,  may  make  a  will  of  real  property. — Section  3563. 

A  minor  of  eighteen  years  can  make  a.  will  of  person- 
alty.—Posey  V.  Posey,  31  Strob.  167. 

A  female  over  twelve  years  of  age  may  make  a  will 
disposing  of  her  property. — Major  v.  Hunt,  64  S.  Car.  97. 

All  wills  must  be  in  writing,  signed  by  the  testator,  or 
some  other  person  in  his  presence,  and  by  his  express 
direction,'  and  attested  and  subscribed  in  the  presence 
of  the  testator,  and  of  each  other,  by  three  or  more  credi- 
ble witnesses. — Section  3564. 

Estates  pur  autre  vie  are  devisable  by  will  in  writ- 
ing executed  as  mentioned  in  the  preceding  section. — 
Section  3565. 

A  widow  may  bequeath  by  will  the  crop  or  crops  stand- 
ing on  the  grounds  of  her  dower  or  on  other  lands  planted 
for  her  use. — Section  3566. 
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A  subscribing  witness  is  not  incompetent  to  prove  a 
will  because  of  a  gift  therein  to  him  or  her,  or  to  the  hus- 
band or  wife  of  such  witness,  or  by  reason  of  any  appoint- 
ment therein  of  such  witness  to  any  trust,  office  or  duty; 
and  such  gift  shall  be  valid  except  so  far  as  such  gift 
exceeds  in  value  any  property  to  which  such  witness,  or 
his  or  her  wife  or  husband,  would  be  entitled  to  if  such 
will  were  not  established,  but  is  void  as  to  the  excess ;  and 
such  appointment  is  valid,  but  the  appointee  shall  not  be 
entitled  to  compensation  or  commissions. — Section  3567. 

A  creditor  may  be  a  subscribing  witness. — Section 
3568. 

A  will  may  be  revoked  by  another  will  or  codicil  or 
writing,  executed  like  a  will,  or  by  destruction  or  oblit- 
eration.— Section  3569. 

A  will  is  revoked  by  marriage  and  death  of  the  tes- 
tator, leaving  widow  or  issue  surviving,  unless  the  will 
is  made  in  contemplation  of  marriage,  expressed  in  the 
will,  and  unless  provision  for  future  wife  or  child  is  made 
in  the  will.— Section  3570. 

If  no  provision  is  made  in  the  will  for  a  posthumous 
child  or  children,  they  are  entitled  to  an  equal  share  of 
all  estate  given  to  the  other  child  or  children. — Section 
3572. 

The  same  law  applies,  to  other  afterborn  children. — 
Section  3573. 

Issue  of  a  deceased  child  of  testator  takes  testamentary 
gift  in  place  of  the  deceased  parent. — Section  3574. 

Legacy  by  a  married  man  to  an  illegitimate  child  or 
mistress  of  himself  shall  not  exceed  one-fourth  of  the 
clear  value  of  his  estate,  after  paying  all  his  debts. — 
Section  3575. 

If  a  will  has  been  regularly  proved  in  any  foreign 
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court,  a  due  autlientication  of  such  will  may  be  admitted 
to  probate  in  South  Carolina,  upon  the  exemplification 
and  certificate  of  the  Judge  of  Probate. — Section  3583. 

No  nuncupative  will  shall  be  good  where  the  estate  be- 
queathed exceeds  fifty  dollars,  that  is  not  proved  by  the 
oaths  of  three  witnesses  at  least,  who  were  present  at  the 
making  thereof,  and  bid  by  the  testator  to  bear  witness 
that  such  was  his  will;  nor  unless  the  will  was  made  in 
the  last  sickness  of  the  deceased  and  in  the  house  where 
he  or  she  shall  die.— Section  3584. 

No  testimony  shall  be  admitted  to  prove  any  nuncupa- 
tive will  after  six  months  after  speaking  such  testa- 
mentary words,  unless  such  testimony,  or  the  substance 
thereof,  be  committed  to  writing  within  six  days  after 
the  making  of  the  will,  and  then  twelve  months  shall  be 
allowed  and  no  more  for  the  probate  of  such  will. — Sec- 
tion 3585. 

A  soldier  in  actual  military  service,  or  mariner  at  sea, 
may  dispose  of  his  movables,  wages,  and  personal  estate, 
as  at  the  common  law. — Section  3588. 

A  typewritten  will  is  valid. — Section  3589, 

No.  45 — South  Dakota. 

[Compiled  Laws,  1913,  Citations  to  Civil  Code.] 

Every  person  over  eighteen  years,  of  sound  mind,  may 
make  a  will. — Section  998. 

A  married  woman  may  dispose  of  her  separate  estate, 
without  the  consent  of  her  husband,  by  will. — Section  999. 

Every  estate  and  interest  in  real  and  personal  prop- 
erty to  which  the  heirs,  husband  and  next  of  kin  may  suc- 
ceed, may  be  disposed  of  by  will. — Section  1001. 

A  corporation  can  not  take  by  will  unless  expressly 
authorized  by  charter  or  statute. — Section  1002. 

ni  Com.  on  Wills— 4S 
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To  make  a  nuncupative  will  valid  the  estate  must  not 
exceed  in  value  the  sum  of  one  thousand  dollars.  The 
will  must  be  proved  by  two  witnesses  who  were  present 
at  the  making,  one  of  whom  was  asked  by  the  testator 
to  bear  witness  that  such  was  his  will.  The  testator  must 
at  the  time  have  been  in  actual  military  service  in  the 
field,  or  doing  duty  on  shipboard  at  sea,  and  in  either 
case  in  actual  contemplation,  fear  and  peril  of  death; 
or  he  must  have  been  at  the  time  in  expectation  of  im- 
mediate death  from  an  injury  received  the  same  day. — 
Section  1003. 

A  conjoint  or  mutual  will  is  valid,  but  may  be  revoked 
by  any  of  the  testators  in  like  manner  with  any  other 
will.— Section  1004. 

A  will,  the  validity  of  which  is  made  by  its  own  terms 
conditional,  may  be  denied  probate,  according  to  the 
event,  with  reference  to  the  condition. — Section  1005. 

A  holographic  will  is  one  entirely  written,  dated  and 
signed  by  the  hand  of  the  testator  himself.  It  is  subject 
to  no  other  form  and  may  be  made  in  or  out  of  the  state 
and  need  not  be  witnessed.  Every  will,  other  than  a 
nuncupative  will,  must  be  in  writing,  and  every  will, 
other  than  an  olographic  and  nuncupative  will  must  be 
subsci^ibed  at  the  end  thereof  by  the  testator  himself,  or 
by  some  person  in  his  presence,  and  by  his  direction.  The 
subscription  must  be  made  in  the  presence  of  the  attest- 
ing witnesses  or  be  acknowledged  by  the  testator  to 
them  to  have  been  made  by  him  or  by  his  authority.  The 
testator  must  at  the  time  of  subscribing  or  acknowledging 
declare  to  the  attesting  witnesses  that  the  instrument  is 
his  will.  There  must  be  two  attesting  witnesses,  each  of 
whom  must  sign  his  name  as  a  witness  at  the  end  of  the 
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will  at  the  testator's  request  and  in  his  presence. — Sec- 
tion 1006. 

A  nuncupative  will  is  not  required  to  be  in  writing,  nor 
to  be  declared  or  attested  with  any  formalities. — Section 
1007. 

A  witness  to  a  will  must  write  his  name  and  place  of 
residence,  and  the  person  who  subscribes  the  testator's 
name  must  write  his  own  name  as  a  witness ;  but  a  viola- 
tion of  this  does  not  affect  the  validity  of  the  will. — Sec- 
tion 1008. 

Execution  of  a  codicil  referring  to  a  previous  will,  re- 
publishes the  will. — Section  1009. 

A  will  of  real  or  personal  property,  or  a  revocation 
thereof,  made  out  of  the  state  by  a  person  not  having  his 
domicile  therein,  is  valid  when  executed  according  to 
the  law  of  the  place  in  which  the  same  was  made  or  the 
testator  was  at  the  time  domiciled. — Section  1010. 

Subsequent  change  of  domicile  does  not  affect  either 
the  will  or  revocation  thereof. — Section  1012. 

A  will  may  be  deposited  with  the  county  judge  for 
safekeeping. — Section  1013. 

A  will  may  be  revoked  by  written  will,  or  another  writ- 
ing executed  like  a  will,  declaring  such  revocation,  or  by 
burning,  tearing,  cancelling,  obliterating  or  destroying 
the  same. — Section  1017. 

Eevocation  by  obliteration  is  complete  if  a  material 
part  is  so  obliterated  as  to  show  an  intention  to  revoke, 
but  where  a  revocation  is  attempted  by  alteration  or  ob- 
literation in  order  to  effect  a  new  disposition,  the  revo- 
cation is  not  valid,  unless  the  new  disposition  is  legally 
effected.— Section  1019. 

Revocation  of  one  copy  of  a  duplicate  will  revokes  both. 
—Section  1020. 
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A  prior  -will  is  not  revoked  by  a  subsequent  will  unless 
tbe  latter  contains  an  express  revocation  or  provisions 
wholly  inconsistent  with  the  prior  will. — Section  1021. 

If  after  making  a  will  the  testator  duly  makes  and  exe- 
cutes a  subsequent  will,  a  revocation  of  the  latter  does 
not  revive  the  former  unless  it  appears  by  the  terms  of 
such  revocation  that  it  was  his  intention  to  revive  the 
former,  or  unless  the  prior  mil  is  republished. — Section 
1022. 

Subsequent  marriage  and  birth  of  children  revoke  the 
will  where  a  wife  or  issue  survives  the  testator,  unless 
provision  has  been  made  for  such  issue  by  some  settle- 
ment or  in  the  will,  or  intention  not  to  make  such  pro- 
vision appears  from  the  will. — Section  1023. 

Subsequent  marriage  of  the  testator  revokes  the  will 
where  a  wife  survives  unless  she  is  provided  for  by  mar- 
riage contract,  or  by  the  will,  or  an  intention  not  to  pro- 
vide for  her  appears  from  the  will.^Section  1023. 

A  will  by  an  unmarried  woman  is  revoked  by  her  sub- 
sequent marriage  and  not  revived  by  the  death  of  her 
husband.— Section  1024. 

An  agreement  to  sell  divested  property  does  not  revoke 
such  devise. — Section  1025. 

A  charge  or  encumbrance  on  any  estate  does  not  re- 
voke a  devise  or  legacy  thereof. — Section  1026. 

A  devise  is  not  revoked  by  any  act  of  the  testator  by 
which  his  interest  in  the  thing  disposed  of  by  his  will  is 
altered,  but  not  wholly  divested. — Section  1027. 

Where  testator,  after  making  his  will,  has  child  born, 
and  dies  leaving  such  child  unprovided  for  by  settlement 
or  in  will  nor  mentioned  therein,  such  child  takes  as  in 
event  of  intestacy. — Section  1030. 

If  testator  omits  to  provide  in  his  will  for  any  child 
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or  issue  of  deceased  child,  unless  omission  appears  to  be 
intentional,  such  child  or  issue  takes  as  in  event  of  intes- 
tacy.— Section  1030,  sub.  1. 

If  such  children  or  their  descendants  so  unprovided 
for  had  received  advancements  equal  to  their  share,  they 
take  nothing. — Section  1030,  sub.  3. 

A  devise  of  land  conveys  all  the  estate  of  the  testator 
therein,  unless  a  contrary  intention  appears. — Section 
1030,  sub.  4. 

Where  devisee  or  legatee  dies  before  testator,  his  lineal 
descendants  may  take  as  he  would  have  done. — Section 
1031. 

Gift  to  subscribing  witness  is  void. — Section  1032. 

A  creditor  is  a  competent  witness. — Section  1032. 

Subscribing  witness  who  would  have  been  entitled  to 
a  share  in  the  estate  in  case  the  will  was  not  established 
takes  so  much  of  said  share  as  will  not  exceed  the  devise 
or  bequest  made  to  him  in  the  will. — Section  1033. 

Subsequent  incompetency  of  a  witness  does  not  pre- 
vent probate. — Section  1034. 

After-acquired  property  passes  by  the  will  unless  the 
contrary  intention  is  manifested  in  the  will. — Section 
1035. 

A  testamentary  disposition  to  "heirs,"  "relations," 
"nearest  relations,"  "representatives,"  "legal  represen- 
tatives," or  "personal  representatives,"  or  "family," 
"issue,"  "descendants,"  "nearest,"  or  "next  of  kin," 
of  any  person,  without  other  words  of  qualification,  and 
when  the  terms  are  used  as  words  of  donation,  and  not 
of  limitation,  vests  the  property  in  those  who  would  suc- 
ceed to  the  same  in  the  event  of  intestacy. — Section  1053. 
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No.  46 — ^Tennessee. 

[Thompson 's-Shannon 's  Code,  1917.] 

A  will  devising  realty  must  be  in  writing,  signed  by  the 
testator,  or  some  other  person  in  Ms  presence,  and  by  his 
direction,  and  subscribed  in  his  presence  by  two  wit- 
nesses at  least,  neither  of  whom  is  interested  in  the 
devise  of  said  lands.— Section  3895. 

A  will  written  by  the  testator  having  his  name  sub- 
scribed to  it,  or  inserted  in.  some  part  of  it,  and  found 
after  his  death  among  his  valuable  papers  or  lodged  in 
the  hands  of  another  for  safe-keeping,  is  sufficient  to 
convey  lands,  if  the  handwriting  is  generally  known  by 
his  acquaintances  and  it  is  proved  by  at  least  three  credi- 
ble witnesses  that  they  verily  believe  the  handwriting 
and  every  part  of  it  to  be  in  his  own  hand. — Section  3896. 

Devise  conveys  the  entire  estate,  unless  the  contrary 
intention  appears. — Section  3897. 

No  nuncupative  will  is  good  where  the  estate  exceeds 
$250.00,  unless  proved  by  two  disinterested  witnesses 
present  at  the  making  thereof,  and  unless  they  or  some 
of  them  were  especially  required  to  bear  witness  thereto 
by  the  testator  himself,  and  unless  it  was  made  in  his  last 
sickness,  in  his  own  habitation  or  dwelling  house,  or 
where  he  had  been  previously  residing  ten  days  at  least, 
except  he  be  surprised  by  sickness  on  a  journey  or  from 
home  and  dies  before  returning  to  his  home. — Section 
3898. 

No  nuncupative  will  may  be  proved  by  witnesses  after 
six  nionths  from  the  making,  unless  it  were  put  in  writ- 
ing within  ten  days,  nor  shall  it  be  proved  until  fourteen 
days  after  the  death  of  the  testator  and  after  process  to 
call  in  the  widow  or  next  of  Mn. — Section  3899. 

No  written  will  may  be  revoked  or  altered  by  a  sub- 
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sequent  nuncupative  will,  unless  the  same  be  in  the  life- 
time of  the  testator  reduced  to  writing  and  read  over  to 
him  and  approved,  and  unless  the  same  be  proved  to  be  so 
done  by  the  oaths  of  two  witnesses. — Section  3900. 

A  married  woman  may  dispose  of  any  estate  in  the 
execution  of  a  special  power  to  that  effect,  by  a  will 
in  writing  subscribed  by  herself,  or  by  some  other  person 
in  her  presence,  and  by  her  direction,  and  the  subscrip- 
tion shall  be  made  or  the  will  acknowledged  by  her  in 
the  presence  of  at  least  two  mtnesses  subscribing  their 
names  in  the  presence  of  the  testatrix. — Section  3901. 

Wills  executed  in  other  states,  or  in  any  territory,  or 
District  of  Columbia,  shall  be  proved  according  to  the 
laws  of  this  state,  and  certified  in  the  manner  prescribed 
by  the  act  of  Congress.— Section  3914. 

Copy  of  will  so  certified  shall  be  registered  in  county 
where  land  lies. — Section  3915. 

A  duly  authenticated  copy  of  a  foreign  will,  proved  in 
the  court  of  any  state  or  territory  of  the  United  States, 
has  the  same  force  and  effect  as  if  the  original  had  been 
executed  in  Tennessee  and  proved  and  allowed  in  the 
courts  of  Tennessee. — Section  3916. 

Provision  is  made  for  accepting  and  recording  wills  of 
personalty,  and  wills  of  realty  and  of  personalty  exe- 
cuted by  a  resident  of  a  foreign  country  and  probated 
therein.— Sections  3921,  3924a  to  3924a-ll. 

A  last  will  of  any  person  in  the  military  or  naval  service 
of  the  United  States,  made  in  a  foreign  country,  or  at 
sea  while  in  such  service,  may  be  admitted  to  probate 
upon  the  certificate  of  the  colonel,  lieutenant  colonel, 
major  or  commanding  officer  of  the  regiment,  or  captain 
or  commander  of  a  vessel,  setting  forth  that  the  testator 
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acknowledged,  or  that  the  subscribing  witnesses  proved 
the  will  made  by  him. — Section  3926. 

A  pretermitted  child,  born  either  before  or  after  the 
death  of  the  testator,  takes  as  in  case  of  intestacy. — Sec- 
tion 3925. 

A  will  speaks  from  the  death  of  the  testator. — Section 
3927. 

A  gift  to  a  deceased  legatee  or  devisee  goes  to  his 
issue,  if  any. — Section  3928, 

No.  47— Texas, 

[Vbenon's  Satlbs'  Texas  Civil  Statutes,  1914.] 

Every  person  twenty-one  or  upwards,  and  who  may  be 
or  may  have  been  lawfully  married,  being  of  sound  mind, 
may  make  a  will. — Article  7855. 

Entire  estate,  right,  title  and  interest  may  be  devised 
or  bequeathed. — ^Article  7856. 

Will  must  be  in  writing,  signed  by  the  testator,  or 
by  some  other  person  by  his  direction  and  in  his  presence, 
and  shall,  if  not  wholly  written  by  himself,  be  attested 
by  two  or  more  credible  witnesses  above  the  age  of  four- 
teen, subscribing  their  names  in  the  presence  of  the 
testator. — Article  7857. 

Where  a  will  is  wholly  written  by  the  testator,  no  at- 
testation by  subscribing  witnesses  is  necessary. — ^Article 
7858. 

A  will  is  revoked  by  a  subsequent  will,  codicil  or  dec- 
laration in  writing,  executed  like  a  will,  or  by  destruc- 
tion, cancelling  or  obliterating. — Article  7859. 

No  nuncupative  will  shall  be  established,  unless  made 
at  the  time  of  the  last  sickness  of  the  deceased,  at  his 
habitation,  or  where  he  has  resided  for  ten  days  next 
preceding,  except  when  the  deceased  is  taken  sick  from 
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home  and  dies  before  his  return  to  such  habitation ;  nor 
when  the  value  exceeds  $30.00,  unless  it  be  proved  by- 
three  credible  witnesses  that  the  testator  called  on  some 
person  to  take  notice,  or  bear  testimony  that  such  is  his 
will.— Article  7861. 

No  nuncupative  will  may  be  proved  within  fourteen 
days  after  the  death  of  the  testator,  nor  until  those  who 
would  have  been  entitled  by  inheritance  had  there  been 
no  will,  have  been  summoned  to  contest  the  samp  if  they 
so  desire. — ^Article  7862. 

After  six  months  from  the  time  of  speaking  the  testa- 
mentary words,  no  testimony  can  be  received  to  prove  a 
nuncupative  will,  unless  the  testimony,  or  the  substance 
thereof,  shall  have  been  committed  to  writing  within  six 
days  after  making  the  will. — ^Article  7863. 

A  soldier  in  actual  military  service,  or  mariner  at  sea, 
may  dispose  of  his  chattels  as  at  the  common  law. — Arti- 
cle 7864. 

A  posthumous  child  of  a  testator  who  has  other  chil- 
dren born,  and  who  is  not  provided  for  by  settlement  and 
is  pretermitted  by  testator's  last  will,  succeeds  to  the 
same  portion  of  his  father's  estate  as  if  he  had  died 
intestate. — ^Article  7865. 

If  a  testator,  having  children,  makes  his  will  and  there- 
after dies  leaving  a  child  or  children  born  after  the  exe- 
cution of  his  will,  such  child  or  children  so  afterborn 
and  pretermitted  shall,  unless  provided  for  by  settlement, 
take  as  in  the  event  of  intestacy. — Section  7866. 

Where  testator  has  no  children  living  at  the  time  of 
making  the  will,  and  makes  no  provision  for  or  mention 
of  any  child,  and  if  at  the  time  of  his  death  he  leave  a 
child,  either  born  or  posthumous,  the  will  is  void,  unless 
the  child  dies  without  having  been  married  and  before 
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he  shall  have  attained  the  age  of  twenty-one  years. — ^Ar- 
ticle 7867. 

A  gift  to  a  subscribing  witness  is  void  unless  he 
would  have  been  entitled  to  a  share  of  the  estate  had 
there  been  no  will,  in  which  case  he  takes  so  much  of  said 
share  as  shall  not  exceed  the  value  of  the  gift. — ^Article 
7870. 

In  the  case  provided  for  in  the  preceding  Article,  such 
will  may  be  proved  by  the  evidence  of  the  subscribing 
witnesses,  corroborated  by  the  testimony  of  one  or  more 
other  disinterested  and  credible  persons,  to  the  effect 
that  the  testimony  of  such  subscribing  witnesses  neces- 
sary to  sustain  the  will  is  substantially  true;  in  which 
event  the  bequest  to  such  subscribing  witnesses  shall  not 
be  void.— Section  7871. 

A  copy  of  a  foreign  will,  duly  probated  according  to 
the  laws  of  any  of  the  United  States,  and  of  the  probate 
thereof,  attested  by  the  clerk,  may  be  recorded  in  like 
manner  and  with  the  same  effect  as  deeds  and  convey- 
ances, and  may  be  contested  within  four  years.— Article 
7875. 

No.  48— Utah. 

[Compiled  Laws,  1907.] 

Every  person  over  the  age  of  eighteen  years,  of  sound 
mind,  may,  by  last  will,  dispose  of  all  his  estate,  real  and 
personal,  provided,  that  a  married  man  shall  not  devise 
away  from  his  wife  more  than  two-thirds  in  value  of  his 
legal  or  equitable  estates  in  real  property  without  her 
consent  in  writing. — Section  2731. 

A  married  woman  may  dispose  of  all  her  separate 
estate  by  will,  without  the  consent  of  her  husband,  and 
may  alter  or  revoke  the  will  in  like  manner  as  if  she 
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were  single.  Her  will  must  be  executed  and  proved  in  like 
manner  as  other  wills. — Section  2733. 

A  testamentary  disposition  may  be  made  to  any  person 
capable  by  law  of  taking  the  property  so  disposed  of,  but 
corporations  other  than  those  formed  for  scientific,  liter- 
ary, religious,  charitable,  benevolent,  or  solely  educa- 
tional purposes  can  not  take  under  a  will,  unless  ex- 
pressly authorized  by  statute. — Section  2734. 

Every  will,  other  than  a  nuncupative  will,  must  be 
in  writing,  and  every  will  other  than  an  olographic  or  a 
nuncupative  will,  must  be  executed  and  attested  as  fol- 
lows : 

1.  It  must  be  subscribed  at  the  end  thereof  by  the  tes- 
tator himself; 

2.  The  subscription  must  be  made  in  the  presence  of 
the  attesting  witnesses ; 

3.  The  testator  must  at  the  time  of  subscribing  the 
same  declare  to  the  attesting  witnesses  that  the  instru- 
ment is  his  will ;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of 
whom  must  sign  his  name  as  a  witness  at  the  end  of  the 
will,  at  the  testator's  request,  in  his  presence,  and  in  the 
presence  of  each  other. — Section  2735. 

An  olographic  will  is  one  that  is  entirely  written,  dated, 
and  signed  by  the  hand  of  the  testator  himself.  It  is  sub- 
ject to  no  other  form,  and  may  be  made  in  or  out  of 
Utah,  and  need  not  be  witnessed.  Such'  wills  may  be 
proved  in  the  same  manner  as  other  private  writings, — ; 
Section  2736. 

A  witness  to  a  written  will  must  write,  with  his  name, 
his  place  of  residence.  But  a  violation  of  this  section 
does  not  affect  the  validity  of  the  will. — Section  2737. 

A  conjoint  or  mutual  will  is  valid,  but  it  may  be  re- 


2594  APPENDIX  PART  ONE. 

voked  by  any  of  the  testators  in  like  manner  as  any  other 
will.— Section  2738. 

If  the  subscribing  witnesses  to  a  will  are  competent  at 
the  time  of  attesting  its  execution,  their  subsequent  in- 
competency, from  whatever  cause  it  may  arise,  does  not 
prevent  the  probate  and  the  allowance  of  the  will  if  it  is 
otherwise  satisfactorily  proved. — Section  2739. 

Wills  sealed  up  and  indorsed  may  be  deposited  with 
the  county  clerk,  who  shall  file  and  safely  preserve  the 
same  until  the  death  of  the  testators,  unless  such  tes- 
tators shall  themselves  sooner  demand  the  same. — Sec- 
tion 2740. 

A  will,  the  validity  of  which  is  made  by  its  own  terms 
conditional,  may  be  denied  probate,  according  to  the 
event,  with  reference  to  the  condition. — Section  2741. 

All  beneficial  devises,  legacies,  and  gifts  whatever, 
made  or  given  in  any  mil  to  a  subscribing  witness 
thereto,  are  void,  unless  there  are  two  other  competent 
subscribing  witnesses  to  the  same ;  but  a  mere  charge  on 
the  estate  of  the  testator  for  the  payment  of  debts  does 
not  prevent  his  creditors  from  being  competent  witnesses 
to  his  will.— Section  2742. 

If  a  witness  to  Avhom  any  beneficial  devise,  legacy,  or 
gift,  void  by  the  preceding  section,  is  made,  would  have 
been  entitled  to  any  share  of  the  estate  of  the  testator, 
in  case  the  will  should  not  be  established,  he  succeeds  to 
so  much  of  the  share  as  would  be  distributed  to  him,  not 
exceeding  the  devise  or  bequest  made  to  him  in  the  will, 
and  he  may  recover  the  same  of  the  other  devisees  or  leg- 
atees named  in  the  will,  in  proportion  to  and  out  of  the 
parts  devised  or  bequeathed  to  them. — Section  2743. 

A  will  of  real  or  personal  property,  or  both,  or  a  revo- 
cation thereof,  made  out  of  this  state  by  a  person  not 
having  his  domicile  in  this  state,  is  as  valid  when  exe- 
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cuted  accor,  ..ng  to  the  law  of  the  place  in  which  the  same 
was  made,  or  in.  which  the  testator  was  at  the  time  domi- 
ciled,^ as  if  it  were  made  in  this  state  and  according  to 
the  provisions  of  this  chapter.— Section  2744. 

The  execution  of  a  codicil  referring  to  a  previous  will 
has  the  effect  to  republish  the  will  as  modified  by  the 
codicil. — Section  2745. 

A  nuncupative  will  is  not  required  to  be  in  writing  nor 
to  be  declared  or  attested  with  any  formalities. — Section 
2746. 

To  make  a  nuncupative  will  valid,  and  to  entitle  it  to 
be  admitted  to  probate,  the  following  requisites  must  be 
observed : 

1.  The  estate  bequeathed  must  not  exceed  in  value  the 
sum  of  $1,000; 

2.  It  must  be  proved  by  two  witnesses  who  were  pres- 
ent at  the  making  thereof,  one  of  whom  was  asked  by  the 
testator  at  the  time  to  bear  witness  that  such  was  his  will, 
or  to  that  effect ; 

3.  The  decedent  must  have  been  at  that  time  in  expec- 
tation of  immediate  death  from  an  injury  or  casualty 
happening  or  occurring  mthin  twenty-four  hours  pre- 
vious to  the  making  of  such  nuncupative  will. — Section 
2747. 

No  proof  must  be  received  of  any  nuncupative  will  un- 
less it  is  offered  -within  six  months  after  speaking  the 
testamentary  words,  nor  unless  the  words  or  the  sub- 
stance thereof  were  reduced  to  writing  within  thirty  days 
aft-^T  they  were  spoken. — Section  2748. 

A  written  will  can  be  revoked  or  altered  by  a  written 
will,  or  other  writing  of  the  testator,  declaring  such  revo- 
cation or  alteration,  and  executed  with  the  same  formali- 
ties with  which  a  will  should  be  executed  by  such  tes- 
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tator;  or  by  being  burnt,  torn,  canceled,  obliterated,  or 
destroyed,  witli  the  intent  and  for  the  purpose  of  re- 
voking the  same  by  the  testator  himself  or  by  some  per- 
son in  his  presence  and  by  his  direction. — Section  2749. 

When  a  will  is  canceled  or  destroyed  by  any  other  than 
the  testator,  the  direction  of  the  testator  and  the  fact  of 
such  injury  or  destruction  must  be  proved  by  two  wit- 
nesses.— Section  2750. 

The  revocation  of  a  will  executed  in  duplicate  may  be' 
made  by  revoking  one  of  the  duplicates. — Section  2751. 

A  prior  will  is  not  revoked  by  a  subsequent  will  unless 
the  latter  contains  an  express  revocation  or  provisions 
wholly  inconsistent  with  the  terms  of  the  former  will; 
but,  in  other  cases,  the  prior  will  remains  effectual  so  far 
as  consistent  with  the  provisions  of  the  subsequent  will. 
—Section  2752. 

If,  after  making  a  will,  the  testator  duly  makes  and  ex- 
ecutes a  second  will,  the  destruction,  cancellation,  or  rev- 
ocation of  such  second  will  does  not  revive  the  first  will 
unless  it  appears  by  the  terms  of  such  revocation  that  it 
was  the  intention  to  revive  and  give  effect  to  the  first  will, 
or  unless,  after  such  destruction,  cancellation  or  revoca- 
tion, the  first  will  is  duly  republished. — Section  2753. 

If,  after  having  made  a  will,  the  testator  marries,  and 
has  issue  of  such  marriage,  born  either  in  his  lifetime  or 
after  his  death,  and  the  wife  or  issue  survive  him,  the 
will  is  revoked,  unless  provision  is  made  for  such  issue 
by  some  settlement,  or  unless  such  issue  are  provided 
for  in  the  will,  or  in  such  way  mentioned  therein  as  to 
show  an  intention  not  to  make  such  provision;  and  no 
other  evidence  to  rebut  the  presumption  of  such  revoca- 
tion can  be  received. 

If,  after  making  a  will,  the  testator  marries,  and  the 
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wife  survives  the  testator,  the  will  is  revoked,  tuiless  pro- 
vision has  been  made  for  her  either  by  marriage  contract, 
or  by  some  written  settlement  showing  on  its  face  the  tes- 
tator's  intention  to  substitute  such  contract  or  settle- 
ment for  a  provision  in  her  favor  in  his  will,  or  unless 
she  is  provided  for  in  the  will,  or  in  any  such  way  men- 
tioned therein  as  to  show  an  intention  not  to  make  such 
provision;  and  no  other  evidence  to  rebut  the  presump- 
tion of  revocation  must  be  received. — Section  2754. 

An  agreement  made  by  a  testator  for  the  sale  or  trans- 
fer of  property  disposed  of  by  a  will  previously  made 
does  not  revoke  such  disposal;  but  the  property  passes 
by  the  wiU,  subject  to  the  sajne  remedies  on  the  testator's 
agreement,  for  a  specific  performance  or  otherwise, 
against  the  devisees  or  legatees,  as  might  be  had  against 
the  testator's  successors,  if  the  same  had  passed  by  suc- 
cession.— Section  2755. 

A  charge  or  incumbrance  upon  any  estate  for  the  pur- 
pose of  securing  the  payment  of  money  or  the  perform- 
ance of  any  covenant  or  agreement  is  not  a  revocation 
of  any  will  relating  to  the  same  estate  which  was  pre- 
viously executed;  but  the  devises  and  legacies  therein 
contained  must  pass,  subject  to  such  charge  or  incum- 
brance.— Section  2756. 

A  conveyance,  settlement,  or  other  act  of  a  testator, 
by  which  his  interest  in  a  thing  previously  disposed  of  by 
his  will  is  altered  but  not  wholly  divested,  is  not  a  revo- 
cation; but  the  will  passes  the  property  which  would 
otherwise  devolve  by  succession. — Section  2757. 

If  the  instrument  by  which  an  alteration  is  made  in  the 
testator's  interest  in  a  thing  previously  disposed  of  by 
his  will  expresses  his  intent  that  it  shall  be  a  revocation, 
or  if  it  contains  provisions  wholly  inconsistent  with  the 
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terms  and  nature  of  the  testamentary  disposition,  it  op- 
erates as  a  revocation  thereof,  tinless  such  inconsistent 
provisions  depend  on  a  condition  or  contingency  by  rea- 
son of  which  they  do  not  take  effect. — Section  2758. 

The  revocation  of  a  will  revokes  all  its  codicils. — Sec- 
tion 2759. 

Whenever  a  testator  has  a  child  horn  after  the  making 
of  his  will,  either  in  his  lifetime  or  after  his  death,  and 
dies  leaving  such  child  unprovided  for  by  any  settlement, 
and  neither  provided  for  nor  in  any  way  mentioned  in 
his  will,  the  child  succeeds  to  the  same  portion  of  the 
testator's  real  and  personal  property  that  he  would  have 
succeeded,  to  if  the  testator  had  died  intestate. — Section 
2760. 

When  any  testator  omits  to  provide  in  his  will  for  any 
of  his  children  or  for  the  issue  of  any  deceased  child,  un- 
less it  appears  that  such  omission  was  intentional,  such 
child  or  the  issue  of  such  child  must  have  the  same  share 
in  the  estate  of  the  testator  as  if  he  had  died  intestate, 
and  succeeds  thereto  as  provided  in  the  preceding  section. 
—Section  2761. 

When  any  share  of  the  estate  of  a  testator  is  assigned 
to  a  child  bom  after  the  making  of  a  will,  or  to  a  child  or 
the  issue  of  a  child  omitted  in  the  will  as  hereinbefore 
mentioned,  the  same  must  first  be  taken  from  the  estate 
not  disposed  of  by  the  will,  if  any ;  if  that  is  not  sufficient, 
so  much  as  may  be  necessary  must  be  taken  from  all  the 
devisees  or  legatees  in  proportion  to  the  value  they  may 
respectively  receive  under  the  will,  unless  the  obvious  in- 
tention of  the  testator  in  relation  to  some  specific  devise 
or  bequest  or  other  provision  in  the  will  would  thereby 
be  defeated ;  in  such  case  such  specific  devise,  legacy,  or 
provision  may  be  exempted  from  such  apportionment; 
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and  a  different  apportionment  consistent  with  the  inten- 
tion of  the  testator  may  be  adopted. — Section  2762. 

When  any  estate  is  devised  to  any  child  or  other  rela- 
tion of  the  testator,  and  the  devisee  dies  before  the  tes- 
tator, leaving  lineal  descendants,  such  descendants  take 
the  estate  so  given  by  the  will  in  the  same  manner  as  the 
devisee  would  have  done  had  he  survived  the  testator. — 
Section  2764. 

Every  devise  of  land  in  any  will  conveys  all  the  real 
estate  of  the  devisor  therein  which  he  could  lawfully  de- 
vise, unless  it  clearly  appears  by  the  will  that  he  intended 
to  convey  a  less  estate. — Section  2765. 

Any  estate,  right,  or  interest  in  lands  acquired  by  the 
testator  after  the  making  of  his  will  passes  thereby  and 
in  like  manner  as  if  title  thereto  was  vested  in  him  at  the 
time  of  making  the  will,  unless  the  contrary  manifestly 
appears  by  the  will  to  have  been  the  intention  of  the  tes- 
tator. Every  mil  made  in  express  terms,  devising,  or  in 
any  other  terms  denoting  the  intent  of  the  testator  to  de- 
vise, all  the  real  estate  of  such  testator,  passes  all  the 
real  estate  which  such  testator  was  entitled  to  devise  at 
the  time  of  his  decease. — Section  2766. 

Testamentary  disposition  to  "heirs,"  "relations," 
"nearest  relations,"  "representatives,"  "legal  represen- 
tatives," or  "personal  representatives,"  or  "family," 
"issue,"  "descendants,"  "nearest"  or  "next  of  kin," 
of  any  person,  without  other  words  of  qualification,  and 
when  the  terms -are  used  as  words  of  donation,  and  not 
of  limitation,  vests  the  property  in  those  who  would  be 
entitled  to  succeed  to  the  property  of  such  person. — Sec- 
tion 2784. 

Wills  duly  proved  and  allowed  in  any  other  state  or 
any  territory  of  the  United  States,  or  in  any  foreign 
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country  or  state,  may  be  allowed  and  recorded  in  any 
county  in  which,  the  testator  shall  have  left  any  estate. — 
Section  3806. 

When  a  copy  of  the  will  and  the  probate  thereof,  duly 
authenticated,  shall  ^e  produced  by  any  person  interested 
in  the  will,  with  a  petition  for  letters,  the  same  must  be 
filed,  and  the  court  or  clerk  must  appoiat  a  time  for  the 
hearing,  of  which  notice  must  be  given  as  provided  for  an 
original  petition  for  the  probate  of  a  will. — Section  3807. 

If,  on  the  hearing,  it  appears  upon  the  face  of  the  rec- 
ord that  the  will  has  been  proved,  allowed,  and  admitted 
<to  probate  in  any  other  state,  or  any  territory  of  the 
United  States,  or  in  any  foreign  country,  and  that  it 
was  executed  according  to  the  law  of  the  place  in  which 
the  same  was  made,  or  in  which  the  testator  was  at  the 
time  domiciled,  or  in  conformity  with  the  laws  of  this 
state,  it  must  be  admitted  to  probate  and  have  the  same 
force  and  effect  as  a  will  first  admitted  to  probate  in 
Utah,  and  letters  testamentary  or  of  administration  is- 
sued thereon.— -Section  3808. 

No.  49 — ^Vermont, 

[Public  Statutes,  1906.] 

Every  person  of  age  (twenty-one  years)  and  sound 
mind,  may  make  a  will.  Every  person  includes  married 
women. — Section  2721. 

After-acquired  real  estate  passes  by  will. — Section 
2722. 

Devise  of  land  conveys  the  whole  estate  therein  of  the 
testator,  unless  a  contrary  intention  appears. — Section 
2723. 

"Will  must  be  in  writing,  signed  by  the  testator,  or  by 
some  other  person  in  his  presence,  and  by  his, -express 
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direction,  and  attested  and  subscribed  by  three  or  more 
credible  witnesses  in  the  presence  of  the  testator,  and  of 
each  other. — Section  2734. 

No  nuncupative  will  shall  pass  personal  estate  when 
the  estate  bequeathed  exceeds  the  value  of  two  hundred 
dollars;  nor  shall  it  be  proved  unless  a  memorandum 
thereof  is  made  in  writing  by  a  person  present  at  the 
time  of  making  within  six  days  from  the  making  of  it; 
nor  unless  presented  for  probate  within  six  months  from 
the  death  of  the  testator. — Section  2735. 

A  soldier  in  actual  military  service,  or  a  mariner  or 
seaman  at  sea,  may  dispose  of  his  wages  or  other  per- 
sonal estate  as  at  common  law. — Section  2736. 

Subsequent  incompetency  of  a  witness  does  not  pre- 
vent the  probate  of  the  will. — Section  2737. 

A  devise  or  legacy  to  a  witness  or  to  her  or  his  husband 
or  wife,  is  void,  unless  there  are  three  other  competent 
witnesses. — Section  2738. 

A  creditor  is  a  competent  witness. — Section  2738. 

Will  is  revoked  by  a  will,  codicil  or  other  writing,  exe- 
cuted like  a  will,  or  by  burning,  cancelling,  tearing  or  ob- 
literating.— Section  2739. 

A  will  made  out  of  the  state,  valid  according  to  the 
laws  of  the  state  or  country  of  which  it  is  made,  may  be 
proved  and  recorded  in  Vermont,  with  the  same  effect  as 
if  executed  according  to  the  laws  of  that  state. — Section 
2750. 

A  will  proved  and  allowed  in  aYiy  of  the  United  States 
or  foreign  state,  may  be  proved  and  allowed  in  Vermont. 
—Section  2751. 

No.  50 — Virginia. 

[Pollakd's  Code,  1904,  and  Supplements,  1916.] 

No  person  of  unsound  mind  or  under  the  age  of  twenty- 
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one  years  may  make  a  will,  except  that  minors  eighteen 
years  or  upwards  may  by  will  dispose  of  personal  estate. 
—Section  2513. 

A  will  must  be  in  writing,  signed  by  the  testator,  or 
by  some  person  in  his  presence  and  by  his  direction,  and 
in  such  manner  as  to  make  it  manifest  that  the  same  is 
intended  as  a  signature ;  and  moreover,  unless  it  be  wholly 
written  by  the  testator,  the  signature  must  be  made,  or 
the  will  acknowledged  by  him  in  the'presence  of  at  least 
two  competent  witnesses  present  at  the  same  time,  and 
such  witnesses  shall  subscribe  the  will  in  the  presence  of 
the  testator,  but  no  form  of  attestation  shall  be  necessary. 
—Section  2514. 

A  soldier  in  actual  military  service  or  a  mariner  or 
seaman  being  at  sea  may  dispose  of  his  personal  estate 
as  at  the  common  law. — Section  2516. 

A  will  of  a  person  domiciled  out  of  the  state  at  the  time 
of  his  death,  is  valid  as  to  personal  property  of  the 
estate,  if  executed  according  to  the  laws  of  the  state  or 
country  of  his  domicile. — Section  2516. 

A  will  of  a  man  or  woman  is  revoked  by  subsequent 
marriage,  except  a  will  made  in  exercise  of  a  power  of 
appointment. — Section  2517. 

A  will  is  revoked  by  subsequent  will  or  codicil,  or  writ- 
ing, declaring  an  intention  to  revoke,  and  executed  like  a 
will,  or  by  cutting,  tearing,  burning,  obliterating,  cancel- 
ling or  destroying. — Section  2518. 

A  will  once  revoked  can  be  revived  only  by  re-execution 
or  by  a  codicil  expressing  the  intention  to  revive  it. — 
Section  2519. 

A  will  speaks  as  of  the  testator's  death. — Section  2521. 

A  provision  or  advancement  to  any  person,  is  deemed 
a  satisfaction  in  whole  or  in  part  of  a  devise  or  bequest 
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to  such  person  contained  in  a  previous  will,  if  it  would 
be  so  deemed  in  case  the  devisee  or  legatee  were  a  child 
of  the  testator,  or  if  it  shall  appear  from  parol  or  other 
evidence  to  be  so  intended. — Section  2522. 

The  issue  of  a  deceased  devisee  or  legatee  takes  the 
devise  or  bequest,  unless  a  different  disposition  is  made 
by  the  will.— Section  2523. 

If  a  person  die  leaving  a  child,  either  living  or  posthu- 
mously born,  and  leaving  a  will  made  when  he  had  no 
child  living,  and  making  no  provision  or  mention  of  any 
child  he  might  have,  such  will  is  construed  as  if  the 
devises  and  bequests  therein  had  been  limited  to  take 
effect  in  the  event  that  the  child  shall  die  under  the  age 
of  twenty-one  years,  unmarried  and  without  issue. — Sec- 
tion 2527. 

If  a  testator  makes  a  will  while  having  a  child  living, 
and  a  child  is  afterwards  born,  such  afterborn  child  or  a 
descendant  of  his,  if  neither  provided  for  by  settlement 
nor  in  the  will,  nor  expressly  excluded  by  the  will,  but 
only  pretermitted,  takes  as  in  the  event  of  intestacy.  But 
if  such  afterborn  child  or  descendant  die  under  the  age  of 
twenty-one  years,  unmarried  and  without  issue,  his  por- 
tion of  the  estate  unexpended  for  his  support  reverts 
according  to  the  will. — Section  2528. 

A  bequest  to  a  subscribing  witness,  or  his  or  her  hus- 
band or  wife,  is  void,  but  such  witness  may  take  what  he 
would  have  been  entitled  to  in  case  the  will  were  not  es- 
tablished, not  exceeding  the  value  of  what  is  devised  or 
bequeathed  him. — Section  2529. 

A  creditor  is  a  competent  witness. — Section  2530. 

An  executor  is  a  competent  witness. — Section  2531.' 

When  a  Avill  has  been  proved  without  the  state,  an 
authenticated  copy  thereof,  and  the  certificate  of  probate 
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thereof  may  be  offered  for  probate  in  Virginia.  On  such 
offer  it  is  presumed  that  the  will  was  duly  executed  as  a 
will  of  personalty,  in  the  state  or  country  of  the  testator's 
domicile,  and  if  it  appear  from  such  copy  that  the  will  so 
proved  in  a  foreign  court  of  probate  has  been  so  exe- 
cuted as  td  be  a  valid  will  of  lands  in  Virginia  by  the 
law  thereof,  it  may  be  admitted  to  probate  as  a  will  of 
real  estate. — Section  2536,  amended  1906. 

No.  51 — Washington. 

[Probate  Code,  Session  Laws,  1917,  Chapter  156.] 

"Wills  probated  in  any  other  state  or  territory  of  the 
United  States,  or  in  any  foreign  country  or  state,  shall 
be  admitted  to  probate  in  this  state  on  the  production  of 
a  copy  of  such  will  and  of  the  original  record  of  probate 
thereof,  authenticated  by  the  attestation  of  the  clerk  of  the 
court  in  which  such  probation  was  made ;  or  if  there  be  no 
clerk,  by  the  attestation  of  the  judge  thereof,  and  by  the 
seal  of  such  officers,  if  they  have  a  seal. — Section  22. 

"Every  person  who  shall  have  attained  the  age  of 
majority,  of  sound  mind,  may  by  last  will  devise  all  his 
or  her  estate,  real  and  personal. — Section  24. 

' '  Every  will  shall  be  in  writing  signed  by  the  testator 
or  the  testatrix,  or  by  some  other  person  under  his  or  her 
direction  in  his  or  her  presence,  and  shall  be  attested  by 
two  or  more  competent  witnesses,  subscribing  their  names 
to  the  will  in  the  presence  of  the  testator  by  his  direction 
or  request:  Provided,  however,  That  a  last  will  and 
testament,  executed  without  this  state,  in  the  mode  pre- 
scribed by  law,  either  of  the  place  where  executed  or  the 
testator's  domicile,  shall  be  deemed  to  be  legally  executed, 
and  shall  be  of  the  same  force  and  effect  as  if  executed  in 
the  mode  prescribed  by  the  laws  of  this  state. — Section  25. 
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"No  interest  shall  be  allowed  or  calculated  on  any 
devise  contained  in  any  will  unless  such,  will  expressly 
provide  for  such  interest. — Section  26. 

"Every  person  who  shall  sign  the  testator's  or  testa- 
trix's name  to  any  will  by  his  or  her  direction  shall  sub- 
scribe his  own  name  as  a  witness  to  such  will  and  state 
that  he  subscribed  the  testator's  name  at  his  request. — ■ 
Section  27. 

'  *  No  will  in  writing,  except  in  cases  hereinbefore  men- 
tioned, nor  any  part  thereof,  shall  be  revoked  except  by 
a  subsequent  will  in  writing,  or  by  burning,  canceling, 
tearing,  or  obliterating  the  same,  by  the  testator  or  testa- 
trix, or  in  his  or  her  presence,  by  his  or  her  consent  or 
direction. — Section  28. 

"If,  after  making  any  will,  the  testator  shall  marry 
and  the  wife,  or  husband,  shall  be  living  at  the  time  of 
the  death  of  the  testator,  such  will  shall  be  deemed 
revoked,  unless  provision  shall  have  been  made  for  such 
survivor  by  marriage  settlement,  or  unless  such  survivor 
be  provided  for  in  the  will  or  in  such  way  mentioned 
therein  as  to  show  an  intention  not  to  make  such  provi- 
sion, and  no  other  evidence  to  rebut  the  presumption  of 
revocation  shall  be  received.  A  divorce,  subsequent  to 
the  making  of  a  will,  shall  revoke  the  will  as  to  the 
divorced  spouse. — Section  29. 

"A  bond,  covenant,  or  agreement  made  for  a  valuable 
ponsideration  by  a  testator  to  convey  any  property, 
devised  or  bequeathed  in  any  last  will  previously  made, 
shall  not  be  deemed  a  revocation  of  such  previous  devise 
or  bequest,  but  such  property  shall  pass  by  the  devise 
or  bequest,  subject  to  the  same  remedies  on  such  bond, 
covenant,  or  agreement,  for  specific  performance  or  other- 
wise, against  devisees  or  legatees,  as  might  be  had  by  law 
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against  the  heirs  of  the  testator  or  his  next  of  Hn,  if  the 
same  had  descended  to  him. — Section  30. 

"A  charge  or  encumbrance  upon  any  real  or  personal 
estate  for  the  purpose  of  securing  the  payment  of  money, 
or  the  performance  of  any  covenant  or  agreement,  shall 
not  be  deemed  a  revocation  of  any  will  relating  to  the 
same  estate,  previously  executed.  The  devises  and  lega- 
cies therein  contained  shall  pass  and  take  effect,  subject 
to  such  charge  or  encumbrance. — Section  31. 

"If  any  person  make  his  last  will  and  die  leaving  a 
child  or  children  or  descendants 'of  such  child  or  children 
not  named  or  provided  for  in  such  Avill,  although  born 
after  the  making  of  such  will  or  the  death  of  the  testator, 
every  such  testator,  as  to  such  child  or  children  not  named 
or  provided  for,  shall  be  deemed  to  die  intestate,  and  such 
child  or  children  or  their  descendants  shall  be  entitled  to 
such  proportion  of  the  estate  of  the  testator,  real  and  per- 
sonal, as  if  he  had  died  intestate,  and  the  same  shall  be 
assigned  to  them,  and  aU  the  other  heirs,  devisees  and 
legatees  shaU  refund  their  proportional  part. — Section  32. 

"If  such  child  or  children  or  their  descendants,  shall 
have  an  equal  proportion  of  the  testator's  estate  bestowed 
on  them  in  the  testator's  lifetime,  by  way  of  advance- 
ment, they  shall  take  nothing  by  virtue  of  the  provisions 
of  the  preceding  section.  Nothing  shall  be  considered  an 
advancement  unless  charged  in  writing  by  the  decedent 
as  an  advancement,  or  acknowledged  in  writing  as  such 
by  the  child  or  other  successor  or  heir. — Section  33. 

"When  any  estate  shall  be  devised  to  any  child,  grand- 
child, or  other  relative  of  the  testator,  and  such  devisee 
shall  die  before  the  testator,  having  lineal  descendants, 
such  descendants  shall  take  the  estate,  real  and  personal, 
as  such  devisee  would  have  done  in  case  he  had  survived 
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the  testator.  A  spouse  is  not  a  relative  under  the  provi- 
sions of  this  section. — Section  34. 

' '  If,  after  making  any  will,  the  testator  shall  duly  make 
and  execute  a  second  will,  the  destruction,  cancellation, 
or  revocation  of  such  second  will  shall  not  revive  the  first 
will  unless  it  appears  by  the  terms  of  such  revocation 
that  it  was  his  intention  to  revive  and  give  effect  to  the 
first  will,  or  unless  he  shall  duly  republish  his  first  will. — 
Section  35. 

''No  nuncupative  will  shall  be  good  when  the  estate 
bequeathed  exceeds  the  value  of  two  hundred  dollars 
unless  the  same  be  proved  by  two  witnesses  who  were 
present  at  the  making  thereof,  and  it  be  proven  that  the 
testator,  at  the  time  of  pronouncing  the  same,  did  bid 
some  person  present  to  bear  witness  that  suc4i  was  his 
will,  or  to  that  effect,  and  such  nuncupative  will  was  made 
at  the  time  of  the  last  sickness.  Nothing  herein  contained 
shall  prevent  any  mariner  at  sea  or  soldier  in  the  military 
service  from  disposing  of  his  wages  or  other  personal 
property  by  nuncupative  will.  No  real  estate  shall  be 
devised  by  a  nuncupative  will. — Section  36. 

"No  proof  shall  be  received  of  any  nuncupative  will 
unless  it  be  offered  within  six  months  after  speaking  the 
testamentary  words,  nor  unless  the  words  or  the  substance 
thereof  be  first  committed  to  writing,  and  in  all  cases  a 
citation  issued  to  the  widow  or  next  of  kin  of  the  deceased 
that  they  may  contest  the  will  if  they  think  proper. — 
Section  37. 

"All  beneficial  devises,  legacies,  and  gifts  whatever, 
made  or  given  in  any  will  to  a  subscribing  witness  thereto, 
shall  be  void  unless  there  are  two  other  competent  wit- 
nesses to  the  same ;  but  a  mere  charge  on  the  estate  of 
the  testator  for  the  payment  of  debts  shall  not  prevent 
his  creditors  from  being  competent  witnesses  to  his  will. 
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If  such  witness,  to  whom  any  beneficial  devise,  legacy  or 
gift  may  have  been  made  or  given,  would  have  been 
entitled  to  any  share  in  the  testator's  estate  in  case  the 
will  is  not  established,  then  so  much  of  the  estate  as 
would  have  descended  or  would  have  been  distributed  to 
such  witness  shall  be  saved  to  him  as  will  not  exceed  the 
value  of  the  devise  or  bequest  made  to  him  in  the  will; 
and  he  may  recover  the  same  from  the  devisees  or  legatees 
named  in  the  will  in  proportion  to  and  out  of  the  parts 
devised  and  bequeathed  to  him. — Secti'on  38. 

' '  Every  devise  of  land  in  any  will  shall  be  construed  to 
convey  all  the  estate  of  the  devisor  therein  which  he  could 
lawfully  devise,  unless  it  shall  clearly  appear  by  the  will 
that  he  intended  to  convey  a  less  estate. — Section  39. 

"If  any  person,  by  last  will,  devise  any  real  estate  to 
any  person  for  the  term  of  such  person's  life,  such  devise 
vests  in  the  devisee  an  estate  for  life,  and  without  the 
remainder  is  specially  devised,  it  shall  revert  to  the  heirs 
at  law  of  the  testator. — Section  40. 

"Any  estate,  rights  or  interest  in  lands  acquired  by 
the  testator  after  the  making  of  his  or  her  will  shall  pass 
thereby,  and  in  like  ma,nner  as  if  owned  at  the  time  of 
making  the  will,  if  such  manifestly  appear  by  the  will  to 
have  been  the  intention  of  the  testator. — Section  41. 

"When  any  testator  in  his  last  will  shall  give  any  chat- 
tel or  real  estate  to  any  person,  and  the  same  shall  be 
taken  in  execution  for  the  payment  of  the  testator's  debts, 
then  all  the  other  legatees,  devisees  and  heirs  shall  refund 
their  proportional  part  of  such  loss  to  such  person  from 
whom  the  bequest  shall  be  taken. — Section  42. 

"When  any  devisees,  legatees  or  heirs  shall  be  reqiiired 
to  refund  any  part  of  the  estate  received  by  them,  for  the 
purpose  of  making  up  the  share,  devise  or  legacy  of  any 
other  devisee,  legatee  or  heir,  the  superior  court,  upon 
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the  petition  of  the  person  entitled  to  contribution  or  dis- 
tribution of  such  estate,  may  order  the  same  to  be  made 
and  enforce  such  order. — Section  43. 

"The  term  'will,'  as  used  in  this  chapter,  shall  be  so 
construed  as  to  include  all  codicils  attached  to  any  will. — 
Section  44. 

"All  courts  and  others  concerned  in  the  execution  of 
last  wiUs  shall  have  due  regard  to  the  direction  of  the 
will,  and  the  true  intent  and  meaning  of  the  testator,  in 
all  matters  brought  before  them. — Section  45. 

"Words  in  this  chapter  contained,  or  in  this  act,  which 
import  the  singular  number  only,  may  also  be  applied  to 
the  plural  of  persons  and  things,  and  words  importing  the 
masculine  gender  only  may  be  extended  to  females  also, 
when  such  construction  shall  be  necessary. — Section  46." 

Former  acts  and  code  provisions  in  conflict  herewith, 
repealed. — Section  223. 

No.  52— West  Virginia, 

[West  Virginia  Code,  1916,  Pages  968-973.] 

Almost  identical  with  Virginia, 

No.  53 — ^Wisconsin. 

[Wisconsin  Statutes,  1917,  Vol.  2,  Chapter  103.] 

Every  person  of  full  age  and  any  married  woman  of 
eighteen  years  and  upwards  may  dispose  of  any  interest 
in  real  property  by  will. — Section  2277. 

A  devise  of  land  is  construed  to  convey  all  the  estate  of 
a  devisor,  unless  a  contrary  intention  appears. — Section 
2278. 

After-acquired  estate  passes  by  will,  if  such  intention 
appears. — Section  2279. 

Devisee  of  homestead  takes  free  of  all  judgments  and 


2610  APPENDIX  PAKT  ONE. 

claims,  except  mortgages,  laborers '  and  mechanics '  liens, 
but  the  homestead  is  subject  to  expenses  of  last  illness, 
funeral  expenses  and  cost  of  administration,  if  there  is 
no  widow  or  minor  child,  or  other  property  than  the 
homestead. — Section  2280. 

Every  person  of  full  age,  and  every  married  woman  ■ 
of  eighteen  years,  may  dispose  of  personal  estate  by  will. 
—Section  2281. 

A  will,  except  nuncupative,  must  be  in  writing  and 
signed  by  the  testator,  or  by  some  person  in  his  presence, 
and  by  his  express  direction,  and  attested  and  subscribed 
in  the  presence  of  the  testator  by  two  or  more  competent 
witnesses,  in  the  presence  of  each  other. — Section  2282. 

Subsequent  incompetency  of  a  witness  does  not  affect 
the  validity  of  a  will  if  he  was  competent  at  the  time  of 
execution. — Section  2282. 

A  foreign  will,  executed  according  to  the  law  of  the 
place  of  execution,  or  of  the  testator's  domicile,  is  of  the 
same  force  as  if  executed  according  to  the  laws  of  Wis- 
consin, provided  it  be  in  writing  and  subscribed  by  the 
testator. — Section  2283, 

A  gift  to  subscribing  witness,  or  the  husband  or  wife 
thereof,  is  void  unless  there  be  two  other  competent  wit- 
nesses.— Section  2284. 

A  creditor  is  a  competent  witness. — Section  2284. 

If  a  witness  or  the  husband  or  wife  of  a  witness  would 
have  been  entitled  to  any  share  of  the  estate  in  case  the 
will  was  not  established,  so  much  of  that  share  as  would 
have  descended  or  been  distributed  to  such  witness,  or 
the  husband  or  wife  thereof,  not  exceeding  the  devise  or 
bequest  made  to  him  in  the  will,  is  saved  to  him. — Section 
2285. 
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After-born  child  takes  as  in  case  of  intestacy,  unless 
the  contrary  intention  appears. — Section  2286. 

Child  omitted  by  mistake,  or  the  issue  of  a  deceased 
child  omitted  by  mistake,  takes  the  same  share  as  in  case 
of  intestacy. — Section  2287. 

Where  a  gift  is  made  to  a  child  or  other  relation  of 
the  testator  and  the  devisee  or  legatee  die  before  the  tes- 
tator leaving  issue  surviving  the  testator,  such  issue 
take  the  estate  so  given  by  the  will,  unless  a  different  in- 
tention appears. — Section  2289. 

A  will  is  revoked  by  burning,  tearing,  cancelling  or  ob- 
literating, or  by  another  will  or  codicil,  or  writing  exe- 
cuted in  the  manner  of  a  will. — Section  2290. 

Wills  may  be  deposited  with  the  county  judge  for  safe- 
keeping.— Section  2291. 

No  nuncupative  will  is  good  where  the  estate  be- 
queathed exceeds  $150.00  that  is  not  proved  by  the  oath 
of  three  witnesses,  at  least,  that  were  present  at  the 
making  thereof;  nor  unless  it  be  proved  that  the  testator, 
at  the  time  of  pronouncing  the  same,  did  bid  the  persons 
present,  or  some  of  them,  to  bear  witness  that  such  was 
his  will  or  to  that  effect;  nor  unless  such  nuncupative 
will  were  made  at  the  time  of  the  last  sickness  of  the  de- 
ceased and  in  the  house  of  his  or  her  habitation  or  dwell- 
ing, or  where  he  had  been  resident  for  the  space  of  ten 
days  or  more  next  before  the  making  of  such  will,  except 
where  such  person  was  unexpectedly  taken  sick,  being 
from  home,  and  died  before  he  or  she  returned  to  the 
place  of  his  or  her  habitation.^Section  2292. 

After  six  months  shall, have  passed  after  speaking  any 
pretended  testamentary  words  no  testimony  shall  be  re- 
ceived to  prove  the  same  as  a  nuncupative  will  unless  the 
said  words  or  the  substance  thereof  were  reduced  to  writ- 


2612  APPENDIX  PART  ONE. 

ing  within  six  days  after  the  same  testamentary  words 
were  spoken.  Nor  shall  letters  testamentary  or  probate 
of  any  nuncupative  will  be  issued  by  any  county  court 
until  fourteen  days,  at  least,  after  the  decease  .of  the  tes- 
tator be  fully  expired ;  nor  shall  any  nuncupative  will  be 
at  any  time  approved  and  allowed  unless  notice  shall  have 
first  been  given  to  the  widow  and  other  persons  princi- 
pally interested,  if  resident  within  the  state,  to  the  end 
that  they  may  contest  the  same  if  they  please.  Nothing 
herein  contained  shall  prevent  any  soldier  being  in  actual 
service  nor  any  mariner  being  on  shipboard  from  dispos- 
ing of  his  wages  and  other  personal  estate  by  a  nun- 
cupative will, — Section  2293. 

When  a  will  devising  lands  in  Wisconsin,  or  any  inter- 
est therein,  shall  have  been  duly  proved  and  allowed  in 
the  proper  court  of  any  state  of  the  United  States  or  the 
territories  thereof  a  copy  of  such  will  and  of  the  probate 
thereof,  duly  authenticated,  may  be  recorded  in  the  office 
of  the  register  of  deeds  of  any  county  in  which  any 
such  lands  are  situated,  and  when  so  recorded,  and  all 
such  as  may  have  heretofore  been  so  recorded,  shall  be  as 
valid  and  effectual  to  pass  the  title  to  such  lands  as  if 
such  will  had  been  duly  proved  and  allowed  by  the  proper 
court  in  Wisconsin ;  and  the  record  of  such  copy  or  a  duly 
certified  transcript  thereof  shall  be  presumptive  evidence 
of  the  authority  of  any  person  authorized  by  such  will 
to  convey  or  otherwise  dispose  of  any  such  lands. — Sec- 
tion 2295, 

No.  54 — Wyoming. 

[Compiled  Statutes,  1910.] 

Any  person  of  full  age  and  sound  mind  may  dispose 
by  will  of  all  his  property,  except  what  is  sufficient  to  pay 
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his  debts  or  what  is  allowed  by  law  to  husband  and 
family  or  wife  and  family. — Section  5394. 

Any  woman  while  married  may  make  a  will  the  same 
as  if  she  were  sole. — Section  3911. 

Every  devise  of  land  is  construed  to  convey  the  testa- 
tor's entire  interest  therein,  unless  a  contrary  intention 
appears. — Section  5395. 

After  acquired  realty  passes,  if  such  is  the  testator's 
intention. — Section  5396. 

All  wills  to  be  valid  must  be  in  writing,  or  typewritten, 
witnessed  by  two  competent  witnesses,  and  signed  by  the 
testator  or  by  some  person  in  his  presence  and  by  his 
express  direction,  and  if  the  witnesses  are  competent  at 
the  time  of  attesting  the  execution  of  the  will,  their  sub- 
sequent incompetency,  from  whatever  cause  it  may  arise, 
shall  not  prevent  the  probate  and  allowance  of  the  will. 
No  subscribing  witness  to  any  will  can  derive  any  benefit 
therefrom  unless  there  be  two  disinterested  and  com- 
petent witnesses  to  the  same,  but  if  without  a  will  such 
witness  would  be  entitled  to  any  portion  of  the  testator 's 
estate,  such  witness  may  still  receive  such  portion  to  the 
extent  and  value  of  the  amount  devised,  and  any  tj^oe- 
written  wills  which  may  have  been  executed  prior  to 
February  6th,  1895,  shall  be  admitted  to  probate,  not- 
withstanding the  fact  that  they  are  typewritten,  if  in  all 
other  respects  they  are  legally  executed. — Section  5397. 

No  will  or  any  part  thereof  shall  be  revoked  unless  by 
burning,  tearing,  cancelling  or  obliterating  the  same  Avith 
the  intention  of  revoking  it,  by  the  testator  or  some 
person  in  his  presence  and  by  his  direction,  or  by  some 
other  will  or  codicil  in  writing,  signed,  attested  and  sub- 
scribed in  the  manner  provided  by  law  for  the  execu- 
tion of  a  will,  excepting  only  that  nothing  contained  in 
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this  section  shall  prevent  the  revocation  implied  by  law 
from  subsequent  changes  in  the  condition  or  circum- 
stances of  the  testator.  The  power  to  make  a  will  im- 
plies the  power  to  revoke  the  same. — Section  5398. 

All  wills  duly  proved  and  allowed  in  another  state  or 
foreign  country,  may  be  allowed  and  recorded  in  the 
proper  court  in  Wyoming. — Section  5420. 

Nuncupative  wills  may,  at  any  time  within  six  months 
after  the  testamentary  words  dre  spoken  by  the  de- 
cedent, be  admitted  to  probate,  on  petition  and  notice,  as 
provided  for  the  probate  of  other  wills.  The  petition,  in 
addition  to  the  jurisdictional  facts,  must  allege  that  the 
testamentary  words,  or  the  substance  thereof,  were  re- 
duced to  writing  within  thirty  days  after  they  were 
spoken,  which  writing  must  accompany  the  petition. — 
Section  5436. 


II.    GREAT  BRITAIN  AND  IRELAND,  AND 
BRITISH  POSSESSIONS 


No.  55— WUls  Act,  1837. 

Statute  of  I.  Victoria,  Ch.  26. 
f  An  Act  foe  the  Amendment  or  the  Laws  With  Eespect  to  Wiils.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  Advice  and  Consent  of  the  Lord's  Spir- 
itual and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same. 
That  the  words  and  expressions  hereinafter  mentioned, 
which  in  their  ordinary  signification  have  a  more  confined 
or  a  different  meaning,  shall  in  this  Act,  except  where  the 
nature  of  the  provision  or  the  context  of  the  Act  shall 
exclude  such  construction,  be  interpreted  as  follows :  (that 
is  to  say)  The  word  "will"  shall  extend  to  a  testament, 
and  to  a  codicil,  and  to  an  appointment  by  will  or  by 
writing  in  the  nature  of  a  will  in  exercise  of  a  power,  and 
also  to  a  disposition  by  will  and  testament  or  devise  of 
the  custody  and  tuition  of  any  child,  by  virtue  of  an  Act 
passed  in  the  twelfth  year  of  the  reign  of  King  Charles 
the  Second,  intituled  "An  Act  for  taking  away  the  Court 
of  Wards  and  Liveries,  and  Tenures  in  Capite  and  by 
Knights  Service,  and  Purveyance,  and  for  settling  a  Rev- 
enue upon  his  Majesty  in  lieu  thereof,"  or  by  virtue  of 
an  Act  passed  in  the  Parliament  of  Ireland  in  the  four- 
teenth and  fifteenth  years  of  the  reign  of  King  Charles 
the  Second,  intituled  "An  Act  for  taking  away  the  Court 
of  Wards  and  Liveries,  and  Tenures  in  Capite  and  by 
Knights  Service,"  and  to  any  other  testamentary  dispo- 
sition; and  the  words  "real  estate"  shall  extend  to 
manors,  advowsons,  messuages,  lands,  tithes,  rents  and 
hereditaments,  whether  freehold,  customary  freehold, 
tenant  right,  customary  or  copyhold,  or  of  any  other 
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tenure,  and  whether  corporeal,  incorporeal  or  personal, 
and  to  any  undivided  share  thereof,  and  to  any  estate, 
right  or  interest  (other  than  a  chattel  interest)  therein; 
and  the  words  "personal  estate"  shall  extend  to  lease- 
hold estates  and  other  chattels  real,  and  also  to  moneys, 
shares  of  government  and  other  funds,  securities  for 
money  (not  being  real  estates),  debts,  choses  in  action, 
rights,  credits,  goods  and  all  other  property  whatsoever 
which  by  law  devolves  upon  the  executor  or  adminis- 
trator, and  to  any  share  or  interest  therein;  and  every 
word  importing  the  singular  number  only  shall  extend 
and  be  applied  to  several  persons  or  things  as  well  as 
one  person  or  thing ;  and  every  word  importing  the  mas- 
culine gender  only  shall  extend  and  be  applied  to  a  female 
as  well  as  a  male. 

II.  And  be  it  further  enacted.  That  an  act  passed  in  the 
thirty-second  year  of  the  reign  of  King  Henry  the  Eighth 
intituled  "The  Act  of  Wills,  Wards  and  Primer  Seisins, 
whereby  a  man  may  devise  two  parts  of  his  lands" ;  and 
also  an  act  passed  in  the  thirty-fourth  and  thirty-fifth 
years  of  the  reign  of  the  said  King  Henry  the  Eighth, 
intituled  "The  BUI  concerning  the  Explanation  of 
Wills";  and  also  an  act  passed  in  the  Parliament  of  Ire- 
land, in  the  tenth  year  of  the  reign  of  King  Charles  the 
First,  intituled  "An  Act  how  Lands,  Tenem,ents,  etc., 
may  be  disposed  by  will  or  otherwise,  and  concerning. 
Wards  and  Primer  Seisins";  and  also  so  much  of  an 
Act  passed  in  the  twenty-ninth  year  of  the  reign  of  King 
Charles  the  Second,  intituled  "An  Act  for  Prevention  of 
Frauds  and  Perjuries,"  and  of  an  Act  passed  in  the  Par- 
liament of  Ireland  in  the  seventh  year  of  the  reign  of 
King  William  the  Third,  intituled  "An  Act  for  Preven- 
tion of  Frauds  and  Perjuries,"  as  relates  to  devises  or 
bequests  of  lands  or  tenements,  or  to  the  revocation  or 
alteration  of  any  devise  in  writing,  of  any  lands,  tene- 
ments or  hereditaments,  or  any  clause  thereof,  or  to  the 
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devise  of  any  estate,  pur  autre  vie,  or  to  any  sucli  estate 
being  assets,  or  to  nuncupative  wills,  or  to  the  repeal, 
altering  or  changing  of  any  will  in  writing  concerning 
any  goods  or  chattels  or  personal  estate,  or  any  clause, 
devise  or  bequest  therein;  and  also  so  much  of  an  Act 
passed  in  the  fourth  and  fifth  years  of  the  reign  of  Queen 
Anne,  intituled  "An  Act  for  the  Amendment  of  the  Law 
and  the  better  advancement  of  Justice,"  and  of  an  Act 
passed  in  the  Parliament  of  Ireland  in  the  sixth  year 
of  the  reign  of  Queen  Anne,  intituled  "An  Act  for  the 
Amendment  of  the  Law  and  the  better  Advancement  of 
Justice,"  as  relates  to  witnesses  to  nuncupative  wills; 
and  also  so  much  of  an  act  passed  in  the  fourteenth  year 
of  the  reign  of  King  George  the  Second,  intituled  "An 
Act  to  amend  the  Law  concerning  Common  Recoveries, 
and  to  explain  and  amend  an  Act  made  in  the  twenty- 
ninth  year  of  the  reign  of  King  Charles  the  Second,  in- 
tituled 'An  Act  for  Prevention  of  Frauds  and  Per- 
juries,' "  as  relates  to  estates  pur  autre  vie;  and  also  an 
Act  passed  in  the  twenty-fifth  year  of  the  reign  of  King 
George  the  Second,  intituled  "An  Act  for  avoiding  and 
putting  an  end  to  certain  Doubts  and  Questions  relating 
to  the  Attestation  of  Wills  and  Codicils  concerning  Real 
Estates  in  that  part  of  Great  Britain  called  England,  and 
in  his  Majesty's  colonies  and  plantations  in  America, 
except  so  far  as  relates  to  his  Majesty's  colonies  and  plan- 
tations in  America" ;  and  also  an  Act  passed  in  the  Par- 
liament of  Ireland  in  the  same  twenty-fifth  year  of  the 
reign  of  King  George  the  Second,  intituled  "An  Act  for 
the  avoiding  and  putting  an  end  to  certain  Doubts  and 
Questions  relating  to  the  Attestations  of  Wills  and  Codi- 
cils concerning  Real  Estates" ;  and  also  an  act  passed  in 
the  fifty-fifth  year  of  the  reign  of  King  George  the  Third, 
intituled  "An  Act  to  remove  certain  Difficulties  in  the 
Disposition  of  Copyhold  Estates  by  Will,"  shall  be  and 
the  same  are  hereby  repealed,  except  so  far  as  the  same 
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Acts  or  any  of  them  respectively  relate  to  any  wills  or 
estates  pur  autre  vie  to  which  this  Act  does  not  extend. 

III.  And  be  it  further  enacted,  That  it  shall  be  lawful 
for  every  person  to  devise,  bequeath,  or  dispose  of,  by  his 
will  executed  in  manner  hereinafter  required,  all  real 
estate  and  all  personal  estate  which  he  shall  be  entitled 
to,  either  ^t  law  or  in  equity,  at  the  time  of  his  death,  and 
which,  if  not  so  devised,  bequeathed,  or  disposed  of,  would 
devolve  upon  the  heir-at-law,  or  customary  heir  of  him, 
or,  if  he  became  entitled  by  descent,  of  his  ancestor,  or 
upon  his  executor  or  administrator;  and  that  the  power 
hereby  given  shall  extend  to  all  real  estate  of  the  nature 
of  customary  freehold  or  tenant  right,  or  customary  or 
copyhold,  notwithstanding  that  the  testator  may  not  have 
surrendered  the  same  to  the  use  of  his  will,  or  notwith- 
standing that,  being  entitled  as  heir,  devisee,  or  otherwise 
to  be  admitted  thereto,  he  shall  not  have  been  admitted 
thereto,  or  notwithstanding  that  the  same,  in  consequence 
of  the  want  of  a  custom  to  devise  or  surrender  to  the  use 
of  a  will  or  otherwise,  could  not  at  law  have  been  disposed 
of  by  will  if  this  act  had  not  been  made,  or  notwithstand- 
ing that  the  same,  in  consequence  of  there  being  a  custom 
that  a  will  or  a  surrender  to  the  use  of  a  will  should  con- 
tinue in  force  for  a  limited  time  only,  or  any  other  special 
custom,  could  not  have  been  disposed  of  by  will  according 
to  the  power  contained  in  this  act,  if  this  act  had  not  been 
made;  and  also  to  estates  pur  autre  vie,  whether  there 
shall  or  shall  not  be  any  special  occupant  thereof,  and 
whether  the  same  shall  be  freehold,  customary  freehold, 
tenant  right,  customary  or  copyhold,  or  of  any  other 
tenure,  and  whether  the  same  shall  be  a  corporeal  or  an 
incorporeal  hereditament;  and  also  to  all  contingent,  ex- 
ecutory, or  other  future  interests  in  any  real  or  personal 
estate,  whether  the  testator  may  or  may  not  be  ascer- 
tained as  the  person  or  one  of  the  persons  in  whom  the 
same  respectively  may  become  vested,  and  whether  he 
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may  be  entitled  thereto  under  the  instrument  by  which 
the  same  respectively  were  created,  or  under  any  dispo- 
sition thereof  by  deed  or  will;  and  also  to  all  rights  of 
entry  for  conditions  broken,  and  other  rights  of  entry; 
and  also  to  such  of  the  same  estates,  interests  and  rights 
respectively,  and  other  real  and  personal  estate,  as  the 
testator  may  be  entitled  to  at  the  time  of  his  death,  not- 
withstanding that  he  may  become  entitled  to  the  same 
subsequently  to  the  execution  of  his  will. 

IV.  Provided  always,  and  be  it  further  enacted,  That 
where  any  real  estate  of  the  nature  of  customary  free- 
hold, or  tenant  right  or  customary  or  copyhold,  might,  by 
the  custom  of  the  manor  of  which  the  same  is  holden, 
have  been  surrendered  to  the  use  of  a  will,  and  the  testa- 
tor shall  not  have  surrendered  the  same  to  the  use  of  his 
will,  no  person  entitled  or  claiming  to  be  entitled  thereto 
by  virtue  of  such  will  shall  be  entitled  to  be  admitted, 
except  upon  payment  of  all  such  stamp  duties,  fees  and 
sums  of  money  as  would  have  been  lawfully  due  and  pay- 
able in  respect  of  the  surrendering  of  such  real  estate  to 
the  use  of  the  will,  or  in  respect  of  presenting,  register- 
ing or  enrolling  such  surrender,  if  the  same  real  estate 
had  been  surrendered  to  the  use  of  the  will  of  such  testa- 
tor ;  provided,  also,  that  where  the  testator  was  entitled 
to  have  been  admitted  to  such  real  estate,  and  might,  if 
he  had  been  admitted  thereto,  have  surrendered  the  same 
to  the  use  of  his  will,  and  shall  not  have  been  admitted 
thereto,  no  person  entitled  or  claiming  to  be  entitled  to 
such  real  estate  in  consequence  of  such  will  shall  be 
entitled  to  be  admitted  to  the  same  real  estate  by  virtue 
thereof,  except  on  payment  of  all  such  stamp  duties,  fees, 
fine  and  sums  of  money  as  would  have  been  lawfully  due 
and  payable  in  respect  of  the  admittance  of  such  testator 
to  such  real  estate,  and  also  of  all  such, stamp  duties,  fees 
and  sums  of  money  as  would  have  been  lawfully  due  and 
payable  in  respect  of  surrendering  such  real  estate  to  the 
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use  of  the  will,  or  of  presenting,  registering  or  enrolling 
sucli  surrender,  had  the  testator  been  duly  admitted  to 
such  real  estate,  and  afterwards  surrendered  the  same 
to  the  use  of  his  will ;  all  which  stamp  duties,  fees,  fine, 
or  sums  of  money  due  as  aforesaid  shall  be  paid  in  addi- 
tion to  the  stamp  duties,  fees,  fine  or  sums  of  money  due 
or  payable,  on  the  admittance  of  such  person  so  entitled 
or  claiming  to  be  entitled  to  the  same  real  estate  as 
aforesaid. 

V.  And  be  it  further  enacted.  That  when  any  real 
estate  of  the  nature  of  customary  freehold,  or  tenant 
right,  or  customary  or  copyhold,  shall  be  disposed  of  by 
will,  the  lord  of  the  manor  or  reputed  manor  of  which 
such  real  estate  is  holden,  or  his  steward,  or  the  deputy 
of  such  steward,  shall  cause  the  will  by  which  such  dispo- 
sition shall  be  made,  or  so  much  thereof  as  shall  contain 
the  disposition  of  such  real  estate,  to  be  entered  on  the 
court  rolls  of  such  manor  or  reputed  manor;  and  when 
any  trusts  are  declared  by  the  will  of  such  real  estate, 
it  shall  not  be  necessary  to  enter  the  declaration  of  such 
trusts,  but  it  shall  be  sufficient  to  state  in  the  entry  on 
the  court  rolls  that  such  real  estate  is  subject  to  the 
trusts  declared  by  such  will;  and  when  any  such  real 
estate  could  not  have  been  disposed  of  by  will  if  this 
act  had  not  been  made,  the  same  fine,  heriot,  dues, 
duties  and  services  shall  be  paid  and  rendered  by  the 
devisee  as  would  have  been  due  from  the  customary  heir, 
in  case  of  the  descent  of  the  same  real  estate,  and  the  lord 
shall,  as  against  the  devisee  of  such  estate,  have  the  same 
remedy  for  recovering  and  enforcing  such  fine,  heriot, 
dues,  duties  and  services  as  he  is  now  entitled  to  for 
recovering  and  enforcing  the  same  from  or  against  the 
customary  heir  in  case  of  a  descent. 

VI.  And  be  it  further  enacted.  That  if  no  disposition 
by  will  shall  be  made  of  any  estate  pur  autre  vie  of  a  free- 
hold nature,  the  same  shall  be  chargeable  in  the  hands  of 
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the  heir,  if  it  shall  come  to  him  by  reason  of  special  occu- 
pancy, as  assets  by  descent,  as  in  the  case  of  freehold  land 
in  fee  simple;  and  in  case  there  shall  be  no  special  occu- 
pant of  any  estate  pur  autre  vie,  whether  freehold  or  cus- 
tomary freehold,  tenant  right,  customary  or  copyhold,  or 
of  any  other  tenure,  and  whether  a  corporeal  or  incor- 
poreal hereditament,  it  shall  go  to  the  executor  or  admin- 
istrator of  the  party  that  had  the  estate  thereof  by  virtue 
of  the  grant ;  and  if  the  same  shall  come  to  the  executor 
or  administrator  either  by  reason  of  a  special  occupancy 
or  by  virtue  of  this  act,  it  shall  be  assets  in  his  hands, 
and  shall  go  and  be  applied  and  distributed  in  the  same 
manner  as  the  personal  estate  of  the  testator  or  intestate. 

VII.  And  be  it  further  enacted.  That  no  will  made  by 
any  person  under,  the  age  of  twenty-one  years  shall  be 
valid. 

VIII.  Provided  also,  and  be  it  further  enacted,  That 
no  will  made  by  any  married  woman  shall  be  valid,  except 
such  a  will  as  might  have  been  made  by  a  married  woman 
before  the  passing  of  this  act. 

IX.  And  be  it  further  enacted,' That  no  will  shall  be 
valid  tmless  it  shall  be  in  writing  and  executed  in  manner 
hereinafter  mentioned;  (that  is  to  say)  it  shall  be  signed 
at  the  foot  or  end  thereof  by  the  testator,  or  some  other 
person  in  his  presence  and  by  his  direction;  and  such 
signature  shall  be  made  or  acknowledged  by  the  testator 
in  the  presence  of  two  or  more  witnesses  present  at  the 
same  time,  and  such  witnesses  shall  attest  and  shall  sub- 
scribe the  will  in  the  presence  of  the  testator,  but  no 
form  of  attestation  shall  be  necessary. 

X.  And  be  it  further  enacted.  That  no  appointment 
made  by  will,  in  exercise  of  any  power,  shall  be  valid, 
unless  the  same  be  executed  in  manner  hereinbefore 
required ;  and  every  will  executed  in  manner  hereinbefore 
required  shall,  so  far  as  respects  the  execution  and  attes- 
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tation  thereof,  be  a  valid  execution  of  a  power  of  appoint- 
ment by  will  notwithstanding  it  shall  have  been  expressly- 
required  that  a  will  made  in  exercise  of  such  power  should 
be  executed  with  some  additional  or  other  form  of  execu- 
tion or  solemnity. 

XI.  Provided  always,  and  be  it  further  enacted,  That 
any  soldier  being  in  actual  military  service,  or  any 
mariner  or  seaman  being  at  sea,  may  dispose  of  his 
personal  estate  as  he  might  have  done  before  the  making 
of  this  Act. 

XII.  And  be  it  further  enacted,  That  this  Act  shall 
not  prejudice  or  affect  any  of  the  provisions  contained 
in  an  Act  passed  in  the  eleventh  year  of  the  reign  of  his 
Majesty  King  George  the  Fourth  and  the  first  year  of 
the  reign  of  his  late  Majesty  King  William  the  Fourth, 
intituled  "An  Act  to  amend  and  consolidate  the  Laws 
relating  to  the  Pay  of  the  Royal  Navy,  respecting  the 
Wills  of  Petty  Officers  and  Seamen  in  the  Royal  Navy, 
and  N on-Commissioned  Officers  of  Marines,  and  Marines, 
so  far  as  relates  to  their  Wages,  Pay,  Prise  Money, 
Bounty  Money  and  Allowances,  or  other  Moneys  payable 
in  respect  of  Services  in  her  Majesty's  Navy." 

XIII.  And  be  it  further  enacted.  That  every  will  exe- 
cuted in  manner  hereinbefore  required  shall  be  valid 
without  any  other  publication  thereof. 

XIV.  And  be  it  further  enacted.  That  if  any  person 
who  shall  attest  the  execution  of  a  will  shall  at  the  time 
of  the  execution  thereof  or  at  any  time  afterwards  be 
incompetent  to  be  admitted  a  witness  to  prove  the  exe- 
cution thereof,  such  will  shall  not  on  that  account  be 
invalid. 

XV.  And  be  it  further  enacted,  That  if  any  person 
shall  attest  the  execution  of  any  will  to  whom  or  to  whose 
wife  or  husband  any  beneficial  devise,  legacy,  estate, 
interest,'  gift  or  appointment  of  or  affecting  any  real 


SYNOPSES  OF  STATUTES.  2623 

or  personal  estate  (other  thaii  and  except  charges  and 
directions  for  the  payment  of  any  debt  or  debts)  shall 
be  thereby  given  or  made,  such  devise,  legacy,  estate, 
interest,  gift  or  appointment  shall,  so  far  only  as  concerns 
such  person  attesting  the  execution  of  such  will,  or  the 
wife  or  husband  of  such  person,  or  any  person  claiming 
under  such  person,  or  wife  or  husband,  be  utterly  null 
and  void,  and  such  person  so  attesting  shall  be  admitted 
as  a  witness  to  prove  the  execution  of  such  will,  or  to 
prove  the  validity  or  invalidity  thereof,  notwithstanding 
such  devise,  legacy,  estate,  interest,  gift,  or  appointment 
mentioned  in  such  will. 

XVI.  And  be  it  further  enacted.  That  in  case  by  any 
will  any  real  or  personal  estate  shall  be  charged  with  any 
debt  or  debts,  and  any  creditor,  or  the  wife  or  husband 
of  any  creditor,  whose  debt  is  so  charged,  shall  attest 
the  execution  of  such  will,  such  creditor  notwith,stand- 
ing  such  charge  shall  be  admitted  a  witness  to  prove  the 
execution  of  such  will,  or  to  prove  the  validity  or  invalid- 
ity thereof. 

XVII.  And  be  it  further  enacted.  That  no  person 
shall,  on  account  of  his  being  an  executor  of  a  will,  be 
incompetent  to  be  admitted  a  witness  to  prove  the  execu- 
tion of  such  will,  or  a  witness  to  prove  the  validity  or 
invalidity  thereof. 

XVIII.  And  be  it  further  enacted.  That  every  will 
made,  by  a  man  or  woman  shall  be  revoked  by  his  or  her 
marriage  (except  a  will  made  in  exercise  of  a  power  of 
appointment,  when  the  real  or  personal  estate  thereby 
appointed  would  not  in  default  of  such  appointment  pass 
to  his  or  her  heir,  customary  heir,  executor,  or  adminis- 
trator, or  the  person  entitled  as  his  or  her  next  of  kin, 
under  the  statute  of  distributions); 

XIX.  And  be  it  further  enacted,  That  no  will  shall  be 
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revoked  by  any  presumption  of  an  intention  on  the 
ground  of  an  alteration  in  circumstances. 

XX.  And  be  it  further  enacted,  That  no  will  or  codicil, 
or  any  part  thereof,  shall  be  revoked  otherwise  than  as 
aforesaid,  or  by  another  will  or  codicil  executed  in  man- 
ner hereinbefore  required,  or  by  some  writing  declaring 
an  intention  to  revoke  the  same,  and  executed  in  the  man- 
ner in  which  a  will  is  hereinbefore  required  to  be  exe- 
cuted, or  by  the  burning,  tearing,  ^or  otherwise  destroy- 
ing the  same  by  the  testator,  or  by  some  person  in  his 
presence  and  by  his  direction,  with  the  intention  of  revok- 
ing the  same. 

XXI.  And  be  it  further  enacted.  That  no  obliteration, 
interlineation,  or  other  alteration  made  in  any  will  after 
the  execution  thereof  shall  be  valid  or  have  any  effect, 
except  so  far  as  the  words  or  effect  of  the  will  before 
such  alteration  shall  not  be  apparent,  unless  such  altera- 
tion shall  be  executed  in  like  manner  as  hereinbefore  is 
required  for  the  execution  of  the  will ;  but  the  will,  with 
such  alteration  as  part  thereof,  shall  be  deemed  to  be 
duly  executed  if  the  signature  of  the  testator  and  the 
subscription  of  the  witnesses  be  made  in  the  margin  or 
on  some  other  part  of  the  will  opposite  or  near  to  such 
alteration,  or  at  the  foot  or  end  of  or  opposite  to  a  memo- 
randum referring  to  such  alteration,  and  written  at  the 
end  or  some  other  part  of  the  will. 

XXII.  And  be  it  further  enacted.  That  no  will  or 
codicil,  or  any  part  thereof,  which  shall  be  in  any  manner 
revoked,  shall  be  revived  otherwise  than  by  the  re-execu- 
tion thereof,  or  by  a  codicil  executed  in  manner  herein- 
before required,  and  showing  an  intention  to  revive  the 
same ;  and  when  any  will  or  codicil  which  shall  be  partly 
revoked,  and  afterwards  wholly  revoked,  shall  be  revived, 
such  revival  shall  not  extend  to  so  much  thereof  as  shall 
have  been  revoked  before  the  revocation  of  the  whole 
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thereof,  unless  an  intention  to  the  contrary  shall  be 
shown. 

XXIII.  Ajid  he  it  further  enacted,  That  no  convey- 
ance or  other  act  made  or  done  subsequently  to  the  exe- 
cution of  a  will  of  or  relating  to  any  real  or  personal 
estate  therein  comprised,  except  an  act  by  which  such 
will  shall  be  revoked  as  aforesaid,  shall  prevent  the 
operation  of  the  will  with  respect  to  such  estate  or  inter- 
est in  such  real  or  personal  estate  as  the  testator  shall 
have  power  to  dispose  of  by  will  at  the  time  of  his  death. 

XXIV.  And  be  it  further  enacted,  That  every  will 
shall  be  construed,  with  reference  to  the  real  estate  and 
personal  estate  comprised  in  it,  to  speak  and  take  effect 
as  if  it  had  been  executed  immediately  before  the  death 
of  the  testator,  unless  a  contrary  intention  shall  appear 
by  the  will. 

XXV.  And  be  it  further  enacted,  That,  unless  a  con- 
trary intention  shall  appear  by  the  will,  such  real  estate 
or  interest  therein  as  shall  be  comprised  or  intended  to 
be  comprised  in  any  devise  in  such  will  contained,  which 
shall  fail  or  be  void  by  reason  of  the  death  of  the  devisee 
in  the  lifetime  of  the  testator,  or  by  reason  of  such  devise 
being  contrary  to  law  or  otherwise  incapable  of  taking 
effect,  shall  be  included  in  the  residuary  devise  (if  any) 
contained  in  such  will. 

XXVI.  And  be  it  further  enacted.  That  a  devise  of 
the  land  of  the  testator,  or  of  the  land  of  the  testator  in 
any  place,  or  in  the  occupation  of  any  person  mentioned 
in  his  will,  or  otherwise  described  in  a  general  manner, 
and  any  other  general  devise  which  would  describe  a  cus- 
tomary, copyhold  or  leasehold  estate  if  the  testator  had 
no  freehold  estate  which  could  be  described  by  it,  shall 
be  construed  to  include  the  customary,'  copyhold  and 
leasehold  estates  of  the  testator,  or  his  customary,  copy- 
hold and  leasehold  estates,  or  any  of  them,  to  which  such 
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description  shall  extend,  as  the  case  may  be,  as  well  as 
freehold  estates,  unless  a  contrary  intention  shall  appear 
by  the  will. 

XXVII.  And  be  it  further  enacted,  That  a  general 
devise  of  the  real  estate  of  the  testator,  or  of  the  real 
estate  of  the  testator  in  any  place  or  in  the  occupation 
of  any  person  mentioned  in  his  will,  or  otherwise 
described  in  a  general  manner,  shall  be  construed  to 
include  any  real  estate,  or  any  real  estate  to  which  such 
description  shall  extend  (as  the  case  may  be),  which  he 
may  have  power  to  appoint  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  execution  of  such  power, 
unless  a  contrary  intention  shall  appear  by  the  will ;  and 
in  like  manner  a  bequest  of  the  personal  estate  of  the 
testator,  or  any  bequest  of  personal  property  described 
in  a  general  manner,  shall  be  construed  to  include  any 
personal  estate,  or  any  personal  estate  to  which  such 
diescription  shall  extend  (as  the  case  may  be),  which  he 
may  have  power  to  appoint  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  execution  of  such  power, 
unless  a  contrary  intention  shall  appear  by  the  will. 

XXVIII.  And  be  it  further  enacted.  That  where  any 
real  estate  shall  be  devised  to  any  person  without  any 
words  of  limitation,  such  devise  shall  be  construed  to 
pass  the  fee  simple,  or  other  the  whole  estate  or  interest 
which  the  testator  had  power  to  dispose  of  by  will  in  such 
real  estate,  unless  a  contrary  intention  shall  appear  by 
the  will. 

XXIX.  And  be  it  further  enacted,  That  in  any  devise 
or  bequest  of  real  or  personal  estate  the  words  "die  with- 
out issue,"  or  "die  without  leaving  issue,"  or  "have  no 
issue,"  or  any  other  words  which  may  import  either  a 
want  or  failure  of  issue  of  any  person  in  his  lifetime  or  at 
the  time  of  his  death,  or  an  indefinite  failure  of  his  issue, 
shall  be  construed  to  mean  a  want  or  failure  of  issue  in 
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the  lifetime  or  at  the  time  of  the  death  of  such  person, 
and  not  an  indefinite  failure  of  his  issue,  unless  a  con- 
trary intention  shall  appear  by  the  will,  by  reason  of  such 
person  having  a  prior  estate  tail,  or  of  a  preceding  gift, 
being,  without  any  implication  arising  from  such  words, 
a  limitation  of  an  estate  tail  to  such  person  or  issue,  or 
otherwise:  Provided,  that  this  act  shall  not  extend  to 
cases  where  such  words  as  aforesaid  import  if  no  issue 
described  in  a  preceding  gift  shall  be  born,  or  if  there 
shall  be  no  issue  who  shall  live  to  attain  the  age  or  other- 
wise answer  the  description  required  for  obtaining  a 
vested  estate  by  a  preceding  gift  to  such  issue. 

XXX.  And  be  it  further  enacted,  That  where  any  real 
estate  (other  than  or  not  being  a  presentation  to  a 
church)  shall  be  devised  to  any  trustee  or  executor,  such 
devise  shall  be  construed  to  pass  the  fee  simple  or  other 
the  whole  estate  or  interest  which  the  testator  had  power 
to  dispose  of  by  will  in  such  real  estate,  unless  a  definite 
term  of  years,  absolute  or  determinable,  or  an  estate  of 
freehold,  shaU  thereby  be  given  to  him  expressly  or  by 
implication. 

XXXI.  And  be  it  further  enacted.  That  where  any 
real  estate  shall  be  devised  to  a  trustee,  without  any 
express  limitation  of  the  estate  to  be  taken  by  such 
trustee,  and  the  beneficial  interest  in  such  real  estate, 
or  in  the  surplus  rents  and  profits  thereof,  shall  not  be 
given  to  any  person  for  life,  or  such  beneficial  interest 
shall  be  given  to  any  person  for  life,  but  the  purposes  of 
the  trust  may  continue  beyond  the  life  of  such  person, 
such  devise  shall  be  construed  to  vest  in  such  trustee  the 
fee  simple,  or  other  the  whole  legal  estate  which  the 
testator  had  power  to  dispose  of  by  will  in  such  real 
estate,  and  not  an  estate  determinable  when  the  purposes 
of  the  trust  shall  be  satisfied. 
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XXXII.  And  be  it  further  enacted,  That  where  any 
person  to  whom  any  real  estate  shall  be  devised  for  an 
estate  tail  or  an  estate  in  quasi  entail  shall  die  in  the 
lifetime  of  the  testator  leaving  issue  who  would  be 
inheritable  under  such  entail,  and  any  such  issue  shall 
be  living  at  the  time  of  the  death  of  the  testator,  such 
devise  shall  not  lapse,  but  shall  take  effect  as  if  the  death 
of  such  person  had  happened  immediately  after  the  death 
of  the  testator,  unless  a  contrary  intention  shall  appear 
by  the  will. 

XXXIII.  And  be  it  further  "enacted.  That  where  any 
person  being  a  child  or  other  issue  of  the  testator  to  whom 
any  real  or  personal  estate  shall  be  devised  or  bequeathed 
for  any  estate  or  interest  not  determinable  at  or  before 
the  death  of  such  person  shall  die  in  the  lifetime  of  the 
testator  leaving  issue,  and  any  such  issue  of  such  person 
shall  be  living  at  the  time  of  the  death  of  the  testator, 
such  devise  or  bequest  shall  not  lapse,  but  shall  take  effect 
as  if  the  death  of  such  person  had  happened  immediately 
after  the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will. 

XXXIV.  And  be  it  further  enacted,  That  this  Act 
shall  not  extend  to  any  will  made  before  the  first  day  of 
January,  one  thousand  eight  hundred  and  thirty-eight, 
and  that  every  will  re-executed  or  republished,  or  revived 
by  any  codicil,  shall  for  the  purposes  of  this  act  be  deemed 
to  have  been  made  at  the  time  at  which  the  same  shall  be 
so  re-executed,  republished  or  revived ;  and  that  this  xVct 
shall  not  extend  to  any  estate  pur  autre  vie  of  any  person, 
who  shall  die  before  the  first  day  of  January,  one  thou- 
sand eight  hundred  and  thirty-eight. 

XXXV.  And  be  it  further  enacted,  That  this  Act  shall 
not  extend  to  Scotland. 
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No.  56— Wills  Amendment  Act,  1852. 

[Statute  op  15  &  16  Victobia,  Chapter  24.] 

I.  Where  by  an  Act  passed  in  tlie  first  year  of  the  reign 
of  Her  Majesty  Queen  Victoria,  intituled  An  Act  for  the 
Amendment  of  the  Laws  with  respect  to  Wills,  it  is  en- 
acted, that  no  will  shall  be  valid  unless  it  shall  be  signed 
at  the  foot  or  end  thereof  by  the  testator,  or  by  some 
other  person  in  his  presence,  and  by  his  direction :  Every 
will  shall,  so  far  only  as  regards  the'  position  of  the  sig- 
nature of  the  testator,  or  of  the  person  signing  for  him 
as  aforesaid,  be  deemed  to  be  valid  within  the  said  enact- 
ment, as  explained  by  this  Act,  if  the  signature  shall  be 
so  placed  at  or  after,  or  following,  or  under,  or  beside, 
or  opposite  to  the  end  of  the  will,  that  it  shall  be  ap- 
parent on  the  face  of  the  will  that  the  testator  intended 
to  give  effect  by  such  his  signature  to  the  writing  signed 
as  his  will,  and  that  no  such  will  sh^U  be  affected  by  the 
circumstance  that'  the  signature  shall  not  follow  or  be 
immediately  after  the  foot  or  end  of  the  will,  or  by  the 
circumstance  that  a  blank  space  shall  intervene  between 
the  concluding  word  of  the  will  and  the  signature,  or  by 
the  circumstance  that  the  signature  shall  be  placed  among 
the  words  of  the  testimonium  clause  or  of  the  clause  of 
attestation,  or  shall  follow  or  be  after  or  under  the  clause 
of  attestation,  either  with  or  without  a  blank  space  inter- 
vening, or  shall  follow  or  be  after,  or  under,  or  beside 
the  names  or  one  of  the  names  of  the  subscribing  wit- 
nesses, or  by  the  circumstance  that  the  signature  shall  be 
on  a  side  or  page  or  other  portion  of  the  paper  or  papers 
containing  the  will  whereon  no  clause  or  paragraph  or 
disposing  part  of  the  will  shall  be  written  above  the  sig- 
nature, or  by  the  circumstance  that  there  shall  appear  to 
be  sufficient  space  on  or  at  the  bottom  of  the  preceding 
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side  or  page  or  other  portion  of  the  same  paper  on.  wMch 
the  will  is  written'  to  contain. the  signature;  and  the  enu- 
meration of  the  above  circumstances,  shall  not  restrict 
the  generality  of  the  above  enactment;  but  no  signature 
under  the  said  Act  or  this  Act  shall  be  operative  to  give 
effect  to  any  disposition  or  direction  which  is  underneath 
or  which  follows  it,  nor  shall  it  give  effect  to  any  dispo- 
sition or  direction  inserted  after  the  signature  shall  be 
made. 

II.  The  provisions  of  this  Act  shall  extend  and  be  ap- 
plied to  every  will  already  made,  where  administration 
or  probate  has  not  already  been  granted  or  ordered  by  a 
court  of  competent  jurisdiction  in  consequence  of  the  de- 
fective execution  of  such  will,  or  where  the  property,  not 
being  within  the  jurisdiction  of  the  ecclesiastical  courts, 
has  not  been  possessed  or  enjoyed  by  some  person  or  per- 
sons claiming  to  be  entitled  thereto  in  consequence  of 
the  defective  execution  of  such  will,  or  the  right  thereto 
shall  not  have  been  decided  to  be  in  some  other  person 
or  persons  than  the  persons  claiming  under  the  will,  by  a 
court  of  competent  jurisdiction,  in  consequence  of  the  de- 
fective execution  of  such  will. 

III.  The  word  "will"  shall  in  the  construction  of  this 
Act  be  interpreted  in  like  manner  as  the  same  is  directed 
to  be  interpreted  under  the  provisions  in  this  behalf  con- 
tained in  the  said  Act  of  the  first  year  of  the  reign  of  our 
Majesty  Queen  Victoria. 

IV.  This  Act  may  be  cited  as  "The  Wills  Act  Amend- 
ment Act,  1852. " 
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No.  57— WiUs  Act,  1861. 

[Statute  of  24  &  25  ^ctokia,  Chapter  114.] 

(An  Act  to  amend  the  Law  with  respect  to  Wills  of  Personal  Estate  made 
by  British  Subjects.) 

1.  Every  will  and  other  testamentary  instrument  made 
out  of  the  united  kingdom  by  a  British  subject  (what- 
ever may  be  the  domicile  of  such  person  at  the  time  of 
making  the  same  or  at  the  time  of  his  or  her  death) 
shall  as  regards  personal  estate  be  held  to  be  well  exe- 
cuted for  the  purpose  of  being  admitted  in  England  and 
Ireland  to  probate,  and  in  Scotland  to  confirmation,  if  the 
same  be  niade  according  to  the  forms  required  either  by 
the  law  of  the  place  where  the  same  was  made  Or  by  the 
law  of  the  place  where  such  person  was  domiciled  when 
the  same  was  made,  or  by  the  laws  then  in  force  in  that 
part  of  her  majesty's  dominions  where  he  had  his  domi- 
cile of  origin. 

2.  Every  will  or  other  testamentary  instrument  made 
within  the  united  kingdom  by  any  British  subject  (what- 
ever may  be  the  domicile  of  such  person  at  the  time  of 
making  the  same  or  at  the  time  of  his  or  her  death)  shall 
as  regards  personal  estate  be  held  to  be  well  executed, 
and  shall  be  admitted  in  England  and  Ireland  to  pro- 
bate, and  in  Scotland  to  confirmation,  if  the  same  be 
executed  according  to  the  forms  required  by  the  laws  for 
the  time  being  in  force  in  that  part  of  the  united  king- 
dom where  the  same  is  made. 

3.  No  will  or  other  testamentary  instrument  shall  be 
held  to  be  revoked  or  to  have  become  invalid,  nor  shall 
the  construction  thereof  be  altered  by  reason  of  any  sub- 
sequent change  of  domicile  of  the  person  making  the 
same. 

4.  Nothing  in  this  act  contained  shall  invalidate  any 
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will  or  other  testamentary  instrument  as  regards  per- 
sonal estate  which  would  h&,ve  been  valid  if  this  act  had 
not  been  passed,  except  as  such  will  or  other  testamen- 
tary instrument  may  be  revoked  or  altered  by  any  sub- 
sequent will  or  testamentary  instrument  made  valid  by 
this  act. 

5.  This  act  shall  extend  only  to  wills  and  other  tes- 
tamentary instruments  made  by  persons  who  die  after 
the  passing  of  this  act. 

No.  58— Domicile  Act,  1861. 

[Statute  op  24  &  25  Victoria,  Chapter  121.] 

(An  Act  to  amend  the  Law  in  relation  to  the  Wills  and  Domicile  of  British 
Subjects  dying  whilst  resident  abroad,  and  of  iPoreign  Subjects  dying  whilst 
resident  within  her  Majesty's  Dominions.) 

Whbkeas  by  reason  of  the  present  law  of  domicile  the 
wills  of  British  subjects  dying  whilst  resident  abroad  are 
often  defeated,  and  their  personal  property"  administered 
in  a  manner  contrary  to  their  expectations  and  belief; 
and  it  is  desirable  to  amend  such  law,  but  the  same  can 
not  be  effectually  done  without  the  consent  and  concur- 
rence of  foreign  states :  Be  it  thebefoee  enacted  as  fol- 
lows: 

1.  Whenever  her  majesty  shall  by  convention  with  any 
foreign  state  agree  that  provisions  to  the  effect  of  the 
enactments  herein  contained  shall  be  applicable  to  the 
subjects  of  her  majesty  and  of  such  foreign  state  respec- 
tively, it  shall  be  lawful  for  her  majesty  by  any  order  in 
council  to  direct,  and  it  is  hereby  enacted,  that  from  and 
after  the  publication  of  such  order  in  the  London  gazette 
no  British  subject  resident  at  the  time  of  his  or  her 
death  in  the  foreign  country  named  in  such  order  shall 
be  deemed  under  any  circumstances  to  have  acquired  a 
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domicile  in  sueli  country  unless  such  Britisli  subject  shall 
have  been  resident  in  such  country  for  one  year  immedi- 
ately preceding  his  or  her  decease,  and  shall  also  have 
made  and  deposited  in  a  public  office  of  such  foreign  coun- 
try (such  office  to  be  named  in  the  order  in  council)  a 
declaration  in  writing  of  his  or  her  intention  to  become 
domiciled  in  such  foreign  country ;  and  every  British  sub- 
ject dying  resident  in  such  foreign  country,  but  without 
having  so  resided  and  made  such  declaration  as  aforesaid, 
shall  be  deemed  for  all  purposes  of  testate  or  intestate 
succession  as  to  moveables  to  retain  the  domiciles  he  or 
she  possessed  at  the  time  of  his  or  her  going  to  reside 
in  such  foreign  country  as  aforesaid. 

2.  After  any  such  convention  as  aforesaid  shall  have 
been  entered  into  by  her  majesty  with  any  foreign  state 
it  shall  be  lawful  for  her  majesty  by  order  in  council  to 
direct,  and  from  and  after  the  publication  of  such  order 
in  the  London  gazette  it  shall  be  and  is  hereby  enacted, 
that  no  subject  of  any  such  foreign  country  who  at  the 
time  of  his  or  her  death  shall  be  resident  in  any  part 
of  Great  Britain  or  Ireland  shall  be  deemed  under  any 
circumstances  to  have  aciquired  a  domicile  therein,  unless 
such  foreign  subject  shall  have  been  resident  within  Great 
Britain  or  Ireland  for  one  year  immediately  preceding 
his  or  her  decease,  and  shall  also  have  signed,  and  depos- 
ited with  her  majesty's  secretary  of  state  for  the  home 
department,  a  declaration  in  writing  of  his  or  her  desire 
to  become  and  be  domiciled  in  England,  Scotland,  or  Ire- 
land, and  that  the  law  of  the  place  of  such  domicUe  shall 
regulate  his  or  her  moveable  succession. 

3.  This  act  shall  not  apply  to  any  foreigners  who  may 
have  obtained  letters  of  naturalization  in  any  part  of  her 
majesty's  dominions. 
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4.  Whenever  a  convention  shall  be  made  between,  her 
majesty  and  any  foreign  state,  whereby  her  majesty's 
consuls  or  vice-consuls  in  such  foreign  state  shall  receive 
the  same  or  the  like  powers  and  authorities  as  are  here- 
inafter expressed,  it  shall  be  lawful  for  her  majesty  by 
order  in  council  to  direct,  and  from  and  after  the  publi- 
cation of  such  order  in  the  London  gazette  it  shall  be  and 
is  hereby  enacted,  that  whenever  any  subject  of  such  for- 
eign state  shall  die  within  the  dominions  of  her  majesty, 
and  there  shall  be  no  person  present  at  the  time  of  such 
death  who  shall  be  rightfully  entitled  to  administer  to  the 
estate  of  such  deceased  person,  it  shall  be  lawful  for 
the  consul,  vicerconsul,  or  consular  agent  of  such  foreign 
state  within  that  part  of  her  majesty's  dominions  where 
such  foreign  subject  shall  die,  to  take  possession  and 
have  the  custody  of  the  personal  property  of  the  deceased; 
and  to  apply  the  same  in  payment  of  his  or  her  debts  and 
funeral  expenses,  and  to  retain  the  surplus  for  the  ben- 
efit of  the  persons  entitled  thereto ;  but  such  consul,  vice- 
consul  or  consular  agent  shall  immediately  apply  for  and 
shall  be  entitled  to  obtain  from  the  proper  court  letters 
of  administration  of  the  effects  of  such  deceased  person, 
limited  in,  such  manner  and  for  such  time  as  to  such  court 
shall  seem  fit. 

No.  59— Navy  and  Marines  (yrills)  Act,  1865. 

[Statute  op  28  &  29  Victoria,  Chapter  72.] 

(An  Act  to  make  better  Provision  respecting  Wills  of  Seamen  and  Marines 
of  the  Eoyal  Navy  and  Marines.) 

1.  This  act  may  be  cited  as  "The  Navy  and  Marines 
(Wills)  Act,  1865." 

2.  In  this  Act — 

The  term  "the  admiralty"  means  the  lord  high  admiral 
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of  the  united  kingdom,  or  the  commissioners' for  executing 
the  office  of  lord  high  admiral : 

The  term  "seaman  or  marine"  means  a  petty  officer 
or  seaman,  noncommissioned  officer  of  marines  or  marine, 
or  other  person  forming  part  in  any  capacity  of  the  com- 
plement of  any  of  her  majesty's  vessels,  or  otherwise 
belonging  to  her  majesty's  naval  or  marine  force,  exclu- 
sive of  commissioned,  warrant,  and  subordinate  officers, 
and  assistant  engineers,  and  of  kroomen. 

3.  A  will  made  after  the  commencement  of  this  act  by 
any  person  at  any  time  previous  to  his  entering  the  ser- 
vice as  a  seaman  or  marine  shall  not  be  valid  to  pass  any 
wages,  prize  money,  bounty  money,  grant,  or  other  allow- 
ance in  the  nature  thereof,  or  other  money  payable  by 
the  admiralty,  or  any  effects  or  money  in  charge  of  the 
admiralty. 

4.  A  will  made  after  the  commencement  of  this  act  by 
any  person  while  serving  as  a  seaman  or  marine  shall  not 
be  valid  for  any  purpose  if  it  is  written  or  contained 
on  or  in  the  same  paper,  parchment,  or  instrument  with 
a  power  of  attorney. 

5.  A  will  made  after  the  commencement  of  this  act  by 
any  person  while  serving  as  a  seaman  or  marine,  or  when 
he  has  ceased  so  to  served  shall  not  be  valid  to  pass  any 
wages,  prize  money,  bounty  money,  grant,  or  other  allow- 
ance in  the  nature  thereof,  or  other  money  payable  by  the 
admiralty,  or  any  effects  or  money  in  charge  of  the  ad- 
miralty, unless  it  is  made  in  conformity  with  the  following 
provisions : 

(1)  Every  such  will  shall  be  in  writing  and  be  executed 
with  the  formalities  required  by  the  law  of  England  in 

aWords  in  italics  repealed  by  Navy  and  Marines  (Wills)  Act,  1897,  post. 
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the  case  of  persons  not  being  soldiers  in  actual  military 
service  or  mariners  or  seamen  at  sea : 

(2)  Where  the  will  is  made  on  board  one  of  her  maj- 
esty's ships,  one  of  the  two  requisite  attesting  witnesses 
shall  be  a  commissioned  officer,  chaplain,  or  warrant  or 
subordinate  officer  belonging  to  her  majesty's  naval  or 
marine  or  military  force : 

(3)  Where  the  will  is  made  elsewhere  than  on  board  one 
of  her  majesty's  shijps,  one  of  the  two  requisite  attesting 
witnesses  shall  be  such  a  commissioned  officer  or  chaplain 
or  warrant  or  subordinate  officer  as  aforesaid,  or  the  gov- 
ernor, agent,  physician,  surgeon,  assistant  surgeon,  or 
chaplain  of  a  naval  hospital  at  home  or  abroad,  or  a 
justice  of  the  peace,  or  the  incumbent,  curate,  or  minister 
of  a  church  or  place  of  worship  in  the  parish  where  .the 
will  is  executed,  or  a  British  consular  officer,  or  an  officer 
of  customs,  or  a  notary  public : 

A  will  made  in  conformity  with  the  foregoing  provi- 
sions shall,  as  regards  such  wages,  money,  or  effects,  be 
deemed  to  be  well  made  for  the  purpose  of  being  admitted 
to  probate  in  England;  and  the  person  taking  out  repre- 
sentation to  the  testator  under  such  will  shall  exclusively 
be  deemed  the  testator's  representative  with  respect  to 
such  wages,  money,  or  effects. 

6.  Notwithstanding  anything  in  this  or  any  other  act, 
a  will  made  after  the  commencement  of  this  act  by  a 
seaman  or  marine  while  he  is  a  prisoner  of  war  shall  (as 
far  as  regards  the  form  thereof)  be  valid  for  all  pur- 
poses if  it  is  made  in  conformity  with  the  following  pro- 
visions : 

(1)  If  it  is  in  writing  and  signed  by  him,  and  his  signa- 
ture thereto  is  made  or  acknowledged  by  him  in  the 
presence  of  and  is  in  his  presence  attested  by  one  wit- 
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ness,  being  either  a  commissioned  officer  or  chaplain  be- 
longing to  her  majesty's  naval  or  marine  or  military 
force,  or  a  warrant  or  subordinate  officer  of  her  majesty's 
•  navy,  or  the  agent  of  a  naval  hospital,  or  a  notary  public : 

(2)  If  the  will  is  made  according  to  the  forms  required 
by  the  law  of  the  place  where  it  is  made : 

(3)  If  the  will  is  in  writing  and  executed  with  the  for- 
malities required  by  the  law  of  England  in  the  case  of 
persons  not  being  soldiers  in  actual  military  service  or 
mariners  or  seamen  at  sea. 

7.  Notwithstanding  anything  in  this  act,  in  case  of  a 
will  made  after  the  commencement  of  this  act  by  any 
person  while  serving  as  a  marine  or  seaman,  and  being 
either  in  actual  military  service  or  a  mariner  or  seaman 
at  sea,  the  admiralty  may  pay  or  deliver  any  wages,  prize 
money,  bounty  money,  grant  or  other  allowance  in  the 
nature  thereof,  or  other  money  payable  by  the  admiralty 
or  any  effects  or  money  in  charge  of  the  admiralty,  to 
any  person  claiming  to  be  entitled  thereto  under  such 
will,  though  not  made  in  conformity  with  the  provisions 
of  this  act,  if,  having  regard  to  the  special  circumstances 
of  the  death  of  the  testator,  the  admiralty  are  of  opinion 
that  compliance  with  the  requirements  of  this  act  may  be 
properly  dispensed  with. 

No.  6G — Accumulations  Act,  1892. 

[Statute  or  55  &  56  Victoria,  Chapter  58.] 
(An  Act  to  amend  the  Law  respecting  Accumulations.) 

1.  No  person  shall,  after  the  passing  of  this  act,  settle 
or  dispose  of  any  property,  in  such  manner  that  the  rents, 
issues,  profits,  or  income  thereof  shall  be  wholly  or  par- 
tially accumulated  for  the  purchase  of  land  only,  for  any 
longer  period  than  during  the  minority  or  respective 
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minorities  of  any  person  or  persons  who  under  the  uses 
or  trusts  of  the  instrument  directing  such  accumulation 
would  for  the  time  being,  if  of  full  age,  be  entitled  to  re- 
ceive the  rents,  issues,  profits,  or  income  so  directed  to 
be  accumulated. 

2.  This  act  may  be  cited  as  "The  Accumulations  Act, 
1892." 

No.  61— Navy  and  Marines  (Wills)  Act,  1897. 

[Statute  of  60  &  61  Victoeia,  Chaptee  15.] 
(An  Act  to  amend  the  Navy  and  Marines  (Wills)  Act,  1865.) 

1.  Section  five  of  the  Navy  and  Marines  (Wills)  Act, 
.  1865  (which  contains  regulations  as  to  the  wills  of  per- 
sons being  or  having  been  seamen  or  marines  with  respect 
to  wages,  allowances,  and  other  like  payments),  shall,  in 
its  application  to  the  will  of  any  person  who  dies  after 
the  passing  of  this  act,  be  amended  as  follows : — ■■ 

(1)  The  words  "or  when  he  had  ceased  so  to  serve" 
shall  be  repealed : 

(2)  After  the  words  "or  a  notary  public"  shall  be  in- 
serted the  words  "or  a  solicitor,  or  in  Scotland  a  law 
agent." 

This  act  may  be  cited  as  the  Navy  and  Marines  (Wills) 
Act,  1897,  and  the  Navy  and  Marines  (Wills)  Act,  1865, 
and  these  acts  may  be  cited  together  as  the  Navy  and  Ma- 
rines (Wills)  Acts,  1865  and  1897. 

No.  62— Navy  alid  Marines  (Wills)  Act,  1914. 

[Statute  of  5  Geoegb  V,  Chapter  17.] 

(An  Act  to  enable  the  Admiralty  to  dispense  with  compliance  with  the 
requirements  of  the  Navy  and  Marines  (Wills)  Acts,  1865  and  1897,  in  the 
case  of  Seamen  and  Marines  during  or  in  consequence  of  the  present  War.) 

I.  Notwithstanding  anything  in  the  Navy  and  Marines 
(Wills)  Acts,  1865  and  1897,  the  admiralty  may,  in  the 
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case  of  a  wi,ll  made  by  any  person  being  or  having  been 
a  seaman  or  marine  who  may  have  died  or  may  hereafter 
die  during  or  in  consequence  of  the  present  w^ar,  pay  or 
deliver  any  wages,  grant  or  other  allowance,  or  other 
money  payable  by  the  admiralty,  or  any  effects  or  money 
in  charge  of  the  admiralty,  to  any  person  claiming  to  be 
entitled  thereto  under  such  will  though  not  made  in  con- 
formity with  the  provisions  of  said  acts,  if  the  admiralty 
are  of  the  opinion  that  compliance  with  the  requirements 
of  those  acts  may  be  properly  dispensed  with. 

No.  63 — Execution  of  Trusts  (War  Facilities)  Act,  1914. 

[Statute  of  5  &  6  Geo.  V,  Chapter  13.] 

(1)  "A  trustee  (whether  a  sole  trustee  or  a  trustee 
with  others)  may,  notwithstanding  any  rule  of  law  or 
equity  to  the  contrary,  by  power  of  attorney,  attested  by 
one  or  more  witnesses,  delegate  to  any  person  capable 
of  being  appointed  to  be  a  trustee  of  the  trust  the  execu- 
tion during  any  period  for  which  the  trustee  is  engaged 
on  war  service  within  the  meaning  of  this  Act,  and  a 
further  period  of  one  month  thereafter,  of  any  trust  of 
which  he  is  trustee. 

(2)  "For  the  purpose  of  this  Act  a  trustee  shall  be 
deemed  to  be  engaged  on  war  service: 

"(a)  If  he  is  engaged  on  active  service  in  connection 
with  the  present  war  as  a  member  of  any  of  the  military 
or  naval  forces  of  the  Crown;  and 

"  (b)  If  he  is  engaged  on  service  in  any  work  abroad, 
in  connection  with  the  present  war,  of  the  British  Red 
Cross  Society,  or  the  Saint  John's  Ambulance  Associa- 
tion, or  any  other  body  with  similar  objects;  and 

"(c)  If  in  connection  with  the  present  war  he  is  a 
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prisoner  of  war  in  the  enemy's  country  or  is  interned 
in  the  country  of  a  neutral  power. ' ' 

(3)  "All  jurisdiction  and  powers  of  any  court  shall 
apply  to  the  donee  of  a  power  of  attorney  given  under 
this  Act  so  far  as  respects  the  execution  of  the  trust  in 
the  same  manner  as  if  the  donee  were  a  trustee  of  the 
trust." 

(4)  "A  statutory  declaration  by  the  donee  of  a  power 
of  attorney  under  which  the  execution  of  a  trust  is  dele- 
gated, that  the  donor  is  engaged  on  war  service  within 
the  meaning  of  this  Act,  or  that  in  any  transaction  the 
donee  is  acting  in  execution  of  the  trust,  shall  be  accepted 
as  sufficient  evidence  of  the  fact  by  any  person  dealing 
with  the  donee." 

Then  follows  supplemental  provisions  as  to  powers  of 
attorney  given  under  the  Act.  The  Act  does  not  extend 
to  Scotland,  nor  apply  to  any  trustee  xmder  an  implied 
or  constructive  trust. 

Execution  of  Tnxsts  (War  Facilities)  Amendment  Act^  1915. 

[Statute  of  5  &  6  Geo.  V,  Chaptbe  70.] 

(2)  "For  removing  doubts  it  is  hereby  declared  that 
an  executor  or  administrator  of  a  deceased  person  is, 
in  relation  to  the  estate  of  the  deceased,  a  trustee  within 
the  meaning  of  the  principal  Act,  and  that  he  may  appoint 
as  his  attorney  his  coexecutor  or  coadministrator  (if 
any),  or  any  other  person  who  would  be  capable  of  being 
appointed  by  a  court  of  competent  jurisdiction  to  be 
administrator  with  the  will  annexed  or  administrator  of 
such  deceased  person,  if  no  executor  or  administrator 
existed :  Provided  that  for  the  purpose  of  this  provision, 
a  person  shall  not  be  deemed  to  be  incapable  of  being 
appointed  administrator  by  reason  only  that  some  other 
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person  would  have,  according  to  the  law  and  practice  of 
the  court,  a  prior  claim  to  be  so  appointed." 


No.  64 — British  Columbia. 

[Eevised  Statutes,  1911,  Chaptee  241.] 

All  property  may  be  disposed  of  by  will.  This  power 
extends  to  real  estate  of  the  nature  of  customary  free- 
hold or  tenant  right,  or  customary  or  copyhold,  estates 
pur  autre  vie,  contingent  and  executory  interest,  rights 
of  entry,  and  also  property  acquired  subsequently  to  exe- 
cution of  the  will. — Section  3. 

No  person  under  the  age  of  twenty-one  years  may  make 
a  will. — Section  5. 

WiUs  must  be  in  writing  and  signed  at  the  foot  or  end 
thereof  by  the  testator,  or  by  some  other  person  in  his 
presence  and  by  his  direction,  and  such  signature  shall  be 
made  or  acknowledged  by  the  testator  in  the  presence  of 
two  or  more  witnesses  present  at  the  same  time,  and  such 
witnesses  shall  attest  and  subscribe  the  will  iu  the  pres- 
ence of  the  testator. — Section  6. 

A  signature  to  a  will  is  valid  if  so  placed  at  or  after 
or  following,  or  under  or  beside  or  opposite  to  the  end  of 
the  will,  that  it  shall  be  apparent  on  the  face  of  the  will 
that  the  testator  intended  to  give  effect  by  such  signature 
to  the  writing  signed  as  his  Avill. — Section  7. 

Appointments  by  will  in  the  exercise  of  a  power  must 
be  executed  like  other  wills. — Section  8. 

A  soldier  in  actual  military  service  or  a  mariner  at  sea 
may  dispose  of  his  personal  estate  as  at  the  common  law. 
— Section  9. 

A  will  executed  in  the  manner  before  stated  requires 
no  other  publication. — Section  10. 
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Incompetency  of  an  attesting  witness  does  not  affect 
the  validity  of  the  will. — Section  11. 

A  gift  to  an  attesting  witness,  or  his  wife  or  her  hus- 
band, is  void,  but  witness  may  prove  the  will. — Section  12. 

A  creditor  is  a  competent  witness. — Section  13. 
.An  executor  is  a  competent  witness. — Section  14. 

A  will  is  revoked  by  the  subsequent  marriage  of  the  tes- 
tator, excespt  a  will  made  in  exercise  of  a  power  of  ap- 
pointment.— Section  15. 

No  wiU  shall  be  revoked  by  presumption  of  intention 
on  the  ground  of  alteration  in  circumstances. — Section  16. 

A  will  may  be  revoked  by  another  will  or  codicil,  or 
writing  executed  like  a  will,  or  by  burning,  tearing  or 
destroying. — Section  17. 

No  obliteration,  interlineation  or  other  alteration  made 
in  any  will  after  the  execution  thereof  shall  be  valid 
unless  executed  in  the  manner  required  of  wills ;  but  such 
alterations  are  deemed  duly  executed  if  the  signature  of 
the  testator  and  subscription  of  witnesses  be  made  in 
the  margin  or  on  some  other  part  of  the  wiU  opposite  or 
near  to  such  alteration,  or  at  the  foot  or  end  or  opposite 
to  a  memorandum  referring  to  such  alteration. — Sec- 
tion 18. 

No  will  which  has  been  revoked  can  be  revived  othfer- 
wise  than  by  re-execution,  or  by  a  codicil  intended  to 
revive  it. — Section  19. 

A  devise  is  not  rendered  inoperative  by  any  subse- 
quent conveyance  or  other  similar  act. — Section  20. 

A  will  is  construed  to  speak  as  of  the  date  of  the  death 
of  the  testator. — Section  21. 

A  gift  to  a  child  or  other  issue  who  dies  before  the 
testator  does  not  lapse,  but  passes  to  any  child  or  issue 
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of  such  child  living  at  the  time  of  the  death  of  the  tes- 
tator.— Section  30. 

An  attesting  witness  may  prove  the  execution  of  a  will 
by  a  declaration  before  justice  of  the  peace  or  a  notary 
public. — Section  32. 

« 

No.  65 — ^Manitoba. 

* 

[Eevisbd  Statutes  of  1913,  Chapteb  204.] 

All  real  estate  and  personal  property  may  be  disposed 
of  by  will. — Section  3. 

The  person  making  the  will  must  be  over  the  age  of 
twenty-one  years. — Section  4. 

A  will  must  be  in  writing  and  signed  at  the  foot  or* 
end  thereof  by  the  testator,  or  by  some  other  person  in 
his  presence  and  by  his  direction,  and  such  signature 
must  be  made  or  acknowledged  by  the  testator  in  the 
presence' of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  attest  and  subscribe  the 
will  in  the  presence  of  the  testator. — Section  5. 

Section  6  is  the  same  as  section  1  of  the  statute  of  15 
and  16  Victoria,  ch.  24.  See  ante,  Acts  of  Brit.  Pari. 

An  appointment  by  will  in  the  exercise  of  any  power 
must  be  executed  in  the  same  manner  as  a  will. — Sec- 
tion 7. 

A  soldier  in  military  service,  or  a  mariner  at  sea,  may 
dispose  of  his  personal  estate  as  at  the  common  law. — 
Section  8. 

Publication  of  will  not  required. — Section '9. 

A  holographic  will,  entirely  written  and  signed  by  the 
testator,  does  not  require  any  attesting  witness.— Sec- 
tion 10. 

The  fact  that  a  witness  is  incompetent  to  prove  the  exe- 
cution does  not  invalidate  the  will. — Section  11. 
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A  devise  to  a  witness,  or  to  the  husband  or  wife  of  a 
witness,  does  not  affect  the  validity  of  the  will,  but  such 
devise  is  void. — Section  12. 

A  creditor  or  wife  or  husband  of  a  creditor  is  compe- 
tent to  witness  a  will. — Section  13. 

An  executor  is  a  competent  witness. — Section  14. 

•Marriage  of  a  testator  revokes  the  will,  except  a  will 
made  in  the  exercise  of  a  power  of  appointment. — Sec- 
tion 15. 

The  provisions  as  to  revocation  and  alterations  are  the 
same  as  in  British  Columbia,  being  taken  from  the  statute 
of  1  Victoria,  ch.  26. 

No.  66 — New  Brunswick. 

[Consolidated  Statutes,  1903,  Chaptbe  160.] 

An  property  may  be  disposed  of  by  will,  including 
estates  pur  autre  vie,  contingent  interest,  rights  of  entry 
and  property  acquired  after  execution  of  the  will. — Sec- 
tion 1. 

No  will  made  by  a  person  under  twenty-one  years  is 
valid. — Section  3. 

No  will  is  valid  unless  in  writing,  and  signed  at  the 
foot  or  end  thereof  by  the  testator,  or  some  other  person 
in  his  presence  and  by  his  direction,  and  such  signature 
be  made  or  acknowledged  by  the  testator  in  the  presence 
of  two  or  more  witnesses  present  at  the  same  time  who 
shall  attest  and  subscribe  the  will  in  the  presence  of  the 
testator  and  of  each  other. — Section  4. 

An  appointment  by  will  must  be  executed  in  the  same 
manner  as  a  will. — Section  5. 

A  will  executed  in  the  manner  prescribed  requires  no 
other  publication. — Section  7. 
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A  will  is  not  invalid  on  account  of  the  incompetency 
of  the  witnesses. — Section  8. 

A  gift  to  an  attesting  witness,  or  her  husband  or  his 
wife,  is  void  unless  there  are  two  other  witnesses  to 
whom,  or  to  whose  wives,  there  is  no  gift. — Section  9. 

A  creditor  is  a  competeijt  witness. — Section  10. 

An  executor  is  a  competent  witness. — Section  11. 

A  will  is  revoked  by  marriage,  except  a  will  made  in 
the  exercise  of  a  power  of  appointment. — Section  12. 

A  will  may  be  revoked  by  another  will  or  codicil,  or 
writing,  executed  in  the  same  manner  as  a  will,  or  by 
burning,  tearing  or  destroying. — Section  14. 

An  alteration,  obliteration  or  interlineation  to  be  ef- 
fective must  be  executed  in  the  same  manner  as  a  will. — 
Section  15. 

A  will  may  be  revoked  by  another  will  or  codicil,  or 
re-execution  or  by  a  codicil. — Section  16. 

Will  speaks  as  of  date  of  testator's  death. — Section  18< 

No  conveyance  or  other  act,  after  the  execution  of  the 
will,  shall  prevent  the  operation  of  the  will  with  respect 
to  such  estate  as  the  testator  may  have  power  to  dispose 
of  at  the  time  of  his  death. — Section- 19. 

A  gift  to  a  child  who  dies  before  the  testator  but  leav- 
ing issue  surviving  the  testator,  does  not  lapse,  but  passes 
to  such  issue. — Section  27. 

A  married  woman  may  make  a  will  without  the  consent 
of  her  husband. — Section  28. 

A  will  by  a  British  subject  made  out  of  the  province,  is 
valid  as  ta  personal  estate,  if  executed  according  to  the 
laws  of  the  place  where  it  was  made,  or  the  law  of  the 
domicile  of  the  maker,  or  by  the  laws  then  in  force  in 
that  part  of  His  Majesty's  dominions  where  he  had  his 
domicile  of  origin. — Section  29. 
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A  will  executed  within  the  provinces  by  a  Britsh  sub- 
ject, of  whatever  domicile,  is  valid  as  to  personal  estate, 
if  executed  according  to  the  laws  of  the  province. — Sec- 
tion 30. 

No  willis  invalidated  by  subsequent  change  of  domicile 
of  the  maker. — Section  31. 

No.  67— Newfoundland. 

[Consolidated  Statutes,  1892,  Chaptee  79.] 

No  will  shall  be  valid  unless  it  be  in  writing,  nor  unless 
,it  be  either  in  the  handwriting  of  the  testator  and  signed 
-by  him,  or  if  not  so  written  and  signed,  be  signed  by  him 
in  the  presence  of  at  least  two  witnesses,  who  shall  in  the 
presence  of  the  testator,  sign  the  same  as  witnesses.  If 
the  will  is  made  by  a  marksman,  it  must  have  first  been 
read  over  to  the  testator,  in  the  presence  of  the  witnesses, 
but  any  seaman  or  fisherman  being  at  sea  may  dispose 
of  his  property  as  at  the  common  law. — Section  1. 

No  will  is  valid  if  made  by  a  person  under  the  age  of 
seventeen  years. — Section  2. 

Appointment  made  by  will  must  be  executed  in  the 
same  manner  as  a  will. — Section  3. 

Will  executed  as  aforesaid  requires  no  other  publica- 
tion.— Section  4. 

Incompetency  of  the  witness  does  not  affect  the  valid- 
ity of  the  will. — Section  5. 

A  testamentary  gift  or  appointment  to  ,a  subscribing 
witness,  or  his  or  her  husband  or  wife  is  not  null  and 
void  where  the  will  can  be  proved  without  evidence  by 
such  person,  but  otherwise  the  gift  or  appointment  to 
such  witness,  or  the  husband  or  wife  thereof,  is  null  and 
void. — Section  6. 

An  executor  is  a  competent  witness. — Section  ,7. 
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Subsequent  marriage  revokes  a  will,  except  a  will  made 
in  exercise  of  a  power  of  appointment. — Section  8. 

No  will  is  revoked  by  a  presumption  of  intention 
because  of  alteration  of  circumstances. — Section  9. 

A  will  may  be  revoked  by  another  will,  codicil,  writing 
executed  in  the  manner  of  a  will,  or  by  burning,  tearing 
or  otherwise  destroying. — Section  10. 

An  alteration  to  the  will  must  be  executed  in  the  same 
manner  as  a  will,  but  alteration  is  deemed  valid  if  signa- 
ture of  testator,  or  such  signature  and  subscription  of 
witnesses,  as  case  may  be,  be  made  in  margin  opposite 
or  near  the  alteration,  or  opposite  or  at  end  of  a  memo- 
randum referring  to  such  alteration,  written  in  will  or 
attached  thereto. — Section  11. 

A  will  is  revived  only  by  re-exeoution,  or  by  a  codicil  to 
that  effect. — Section  12. 

A  conveyance  of  property  subsequent  to  the  re-execu- 
tion of  a  will  does  not  prevent  the  operation  of  the  will. — 
Section  13. 

A  will  speaks  from  the  death  of  the  testator. — Sec- 
tion 14. 

Issue  of  deceased  child  of  testator  takes  in  place  of 
parent,  and  legacy  does  not  lapse. — Section  17. 

-  No.  68 — Nova  Scotia. 

[Eevised  Statutes,  1900,  Chapter  139.] 

Any  person  may  devise  or  bequeath  all  of  his  estate 
by  will.^ — Section  3. 

.No  will  made  by  a  person  under  twenty-one  years  of 
age  is  valid. — Section  4. 

A  married  woman  may,  without  her  husband's  consent, 
make  a  will  appointing  one  executor  or  more  to  a  will 
whereof  she  is  executrix,  or  an  appointment  by  will  made 
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in  pursuance  of  a  power  to  be  executed  notwitlistanding 
coverture. — Section  5. 

A  will  must  be  in  writing  and  signed  at  tbe  end  or  foot 
thereof  by  tbe  testator,  or  by  some  other  person  in  his 
presence  and  by  his  direction,  and  such  signature  shall 
be  made  or  acknowledged  by  the  testator  in  the  presence 
of  two  or  more  witnesses  present  at  the  same  time,  and 
such  witnesses  shaJl  attest  and  shall  subscribe  the  wiU  in 
the  presence  of  the  testator. — Section  6. 

A  Avill  is  iiot  affected  by  the  fact  that  the  signature 
does  not  follow  or  is  not  immediately  after  the  foot  of 
the  will,  or  that  a  blank  space  intervenes  between  the 
concluding  word  of  the  will  and  the  signature,  or  that  the 
signature  is  placed  among  the  words  of  the  testimonium 
clause  or  the  clause  of  attestation,  or  is  after  or  under 
the  clause  of  attestation,  either  with  or  without  blank 
spaces  intervening,  or  follows  or  is  after,  under  or  beside 
the  names  of  the  subscribing  witnesses,  or  that  the  sig- 
nature is  on  a  side,  page  or  portion  of  the  will  whereon 
no.  disposing  clause  is  above  the  signature,  or  that  there 
appears  to  be  sufficient  space  at  the  bottom  of  the  pre- 
ceding page. — Section  7. 

An  appointnient  by  will  must  be  executed  as  a  will. — 
Section  8. 

A  soldier  in  actual  military  service  or  a  sailor  at  sea 
may  dispose  of  his  personal  property  as  at  the  common 
law. — Section  9. 

Due  execution  of  will  sufficient  without  publication. — 

Section  10. 

No  will  is  invalidated  by  the  incompetency  of  a  witness 
to  prove  its  execution. — Section  11. 
A  devise  or  bequest  to  an  attesting  witness,  or  his  or 
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her  husband  or  wife,  is  void  unless  there  are  two  other 
competent  witnesses. — Section  12. 

A  creditor  is  a  competent  witness. — Section  13. 

An  executor  is  a  competent  witness. — Section  14. 

A  will  of  a  married  woman  under  which  her  husband 
takes  a  greater  estate  in  her  property  than  he  would  be 
entitled  to  in  case  of  her  dying  intestate,  is  not  valid 
unless  executed  when  such  husband  is  not  present,  and  at 
the  time  of  the  execution  thereof  such  married  woman  de- 
clares in  the  presence  of  the  witnesses  thereto  that  she 
executes  the  same  as  her  free  will  and  without  any  fear, 
threat,  compulsion  or  undue  iafluence  of,  from  or  by  her 
husband.  No  such  will  shall  be  valid,  unless  (a)  such 
declaration,  in  addition  to  being  made  in  the  presence 
of  the  witnesses  to  the  will,  is  made  before  (1)  a  judge 
of  the  supreme  court,  (2)  a  judge  of  a  county  court, 
(3)  a  barrister  of  the  supreme  court,  (4)  a  notary  pub- 
lic, (5)  a  commissioner  for  taldng  affidavits,  or  (6)  a  jus- 
tice of  the  peace ;  and  the  functionary  before  whom  such 
declaration  is  made  appends  to  such  will  a  certificate  that 
such  declaration  was  made;  or  (b)  it  is  proven  by  evi- 
dence under  oath,  upon  the  application  to  admit  the  will 
to  probate,  that  such  declaration  was  made  in  the  pres- 
ence of  such  witnesses.  The  form  of  certificate  above  re- 
ferred to  may  be  as  follows : 

Province  of  Nova  Scotia,  , 


County  of 


} 


Be  it  remembered  that  on  this day  of , 

A.  D.  19 ... ,  before  me,  the  subscriber,  personally  came 

and  appeared  C.  D.  of ,  wife  of  A.  B.  of , 

the  testatrix  mentioned  in  the  foregoing  (or  within)  will, 
who  having  been  by  me  examined  separate  and  apart 
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from  her  said  Irasband,  did  declare  and  acknowledge  that 
she  executed  the  same  of  her  free  will,  and  without  any 
fear,  threat,  compulsion  or  other  undue  influence,  of  or 
from  her  said  husband. — Section  15. 

Every  will  made  out  of  the  Province,  whatever  was  the 
domicile  of  the  testator  at  the  time  of  making  the  same, 
or  at  the  time  of  his  death,  shall,  as  regards  personal 
property,  be  held  to  be  well  executed  if  made  according 
to  the  forms  required  either  by  the  law  of  the  Province, 
by  the  law  of  the  place  where  the  same  was  made,  by  the 
law  of  the  place  where  the  testator  was  domiciled  when 
the  same  was  made,  or  by  the  law  then  in  force  in  the 
place  where  he  had  his  domicile  of  origin. — Section  16. 

A  will  is  not  revoked  by  change  of  domicile  of  the  tes- 
tator.— Section  17. 

A  will  is  revoked  by  the  marriage  of  a  testator,  except 
where  it  is  declared  in  the  will  that  it  is  made  in  contem- 
plation of  marriage,  or  where  the  husband  or  wife  elects 
to  take  under  the  will,  or  where  a  will  is  made  in  the  ex- 
ercise of  a  power  of  appointment. — Section  18. 

Alteration  of  circumstances  does  not  evidence  a  pre- 
sumption to  revoke  a  will.— Section  19. 

A  will  may  be  revoked  only  by  marriage,  by  another 
will  or  codicil,  or  by  a  writing  executed  in  the  same  man- 
ner as  a  will,  or  by  burning,  tearing  or  otherwise  destroy- 
ing.— Section  20. 

No  cancellation  or  obliteration,  interlineation  or  alter- 
ation is  valid,  unless  such  cancellation  or  alteration  is 
executed  in  the  same  manner  as  a  will,  but  alterations, 
etc.,  may  be  noted  by  signature  or  memorandum. — Sec- 
tion 21. 

A  will  which  has  been  revoked  is  not  revived  other- 
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wise  than  by  the  re-exeoution  thereof,  or  by  a  codicil. 
—Section  22. 

No  conveyance  or  other  act  subsequent  to  the  execu- 
tion will  prevent  the  operation  of  the  will  with  respect 
to  such  estate  as  the  testator  has  power  to  dispose  of  at 
the  time  of  his  death. — Section  23. 

A  will  speaks  from  the  death  of  the  testator,  unless  the 
contrary  intention  appears,  and  the  will  of  a  married 
woman,  made  during  coverture,  need  not  be  re-executed 
or  republished  after  the  death  of  her  husband. — Sec- 
tion 24. 

A  testamentary  gift  to  a  testator 's  child  does  not  lapse 
by  the  death  of  such  child  in  the  lifetime  of  the  testator, 
if  such  child  has  issue  living  who  survive  the  testator. — 
Section  32. 

No.  69— Ontario. 

[Statute  op  10  Bow.  Vn,  Chap.  57 ;  Revised  Statutes,  1914,  Chap.  120.] 

Every  person  may  devise  all  real  property  and  per- 
sonal property  to  which  he  may  be  entitled  at  the  time 
of  his  death,  and  which  if  not  so  devised,  bequeathed  or 
disposed  of,  would  devolve  upon  his  heirs  or  executors 
or  administrators,  including  estates  pur  autre  vie,  con- 
tingent interests,  rights  of  entry,  and  property  acquired 
after  the  execution  of  the  will. — Section  9. 

A  widow  may  bequeath  the  crop  of  her  ground  as  well 
of  her  dower  as  of  other  her  real  estate. — Section  10. 

A  mil  made  by  any  person  under  the  age  of  twenty-one 
years  is  invalid. — Section  11. 

A  will  must  be  in  writing,  signed  at  the  foot  thereof 
by  the  testator  or  by  some  other  person  in  his  presence 
and  by  his  direction,  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator,  in  the  presence  of  two  or 
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more  witnesses  present  at  the  same  time.  Such,  witnesses 
shall  attest  and  subscribe  the  will  in  the  presence  of  the 
testator.  Every  will,  so  far  as  regards  the  position  of 
the  signature  of  the  testator,  is  valid  if  the  signature  is 
so  placed  at,  or  after,  or  following,  or  under  or  beside  or 
opposite  the  end  of  the  will,  where  it  is  apparent  on  the 
face  of  the  will  that  the  testator  intended  to  give  effect, 
by  such  signature  to  the  writing  signed  as  his  will. — Sec- 
tion 12. 

An  appointment  by  will,  in  the  exercise  of  a  power, 
must  be  executed  in  the  same  manner  as  a  will. — Sec- 
tion 13. 

A  soldier  in  actual  military  service,  or  a  mariner  or 
seaman  being  at  sea,  may  dispose  of  his  personal  estate 
as  at  the  conamon  law. — Section  14. 

A  will  executed  in  the  manner  stated  is  valid  without 
other  publication. — Section  15. 

The  incompetency  of  a  witness  does  not  affect  the  valid- 
ity .of  the  will. — Section  16. 

A  gift  to  a  subscribing  witness,  or  her  husband  or  his 
wife,  is  void,  but  witness  may  prove  execution  of  the  will. 
' — Section  17. 

A  creditor  is  a  competent  witness,  and  also  the  husband 
or  wife  of  a  creditor  although  debt  is  charged  upon  the 
estate. — Section  18. 

An  executor  is  a  competent  witness. — Section  19. 

Every  will  made  out  of  Ontario  by  a  British  subject, 
whatever  his  domicile,  shall  be  regarded  as  well  exe- 
cuted if  made  according  to  the  forms  required  by  the  law 
of  the  place  where  the  same  was  made,  the  place  where 
such  person  was  domiciled  when  the  same  was  made,  or 
by  the  law  then  in  force  in  that  part  of  His  Majesty's 
dominion  where  he  had  his  domicile  of  origin.    Every 
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will  made  in  Ontario  by  a  British  subject  may  be 
regarded,  as  to  personal  estate,  to  be  well  executed  if 
executed  according  to  the  forms  required  by  the  law  of 
Ontario,  whatever  the  domicile  of  the  testator.  Subse- 
quent change  of  domicile  will  not  revoke  or  invalidate 
a  will. — Section  20. 

A  will  is  revoked  by  the  marriage  of  the  testator,  ex- 
cept where  it  is  declared  in  the  will  that  the  same  is  made 
m  contemplation  of  such  marriage,  or  where  the  wife 
or  husband  elects  to  take  under  the  will,  or  where  it  is 
made  in  the  exercise  of  a  power  of  appointment. — Sec- 
tion 21. 

No  will  shall  be  revoked  by  any  presumption  of  inten- 
tion because  of  alteration  of  circumstances. — Section  22. 

A  will  is  revoked  by  another  will  or  writing,  executed 
after  the  manner  of  a  will,  or  by  burning,  tearing  or 
otherwise  destroying. — Section  23. 

An  obliteration,  interlineation  or  other  alteration  to 
have  effect,  if  made  after  the  execution  of  the  will,  must 
be  executed  in  the  same  manner  as  a  will,  but  the  will  is 
deemed  duly  executed  with  such  alteration  as  part 
thereof,  if'  the  signature  of  the  testator  and  the  sub- 
scription of  the  witnesses  are  made  in  the  margin  or  some 
other  part  of  the  will  opposite  or  near  to  such  alteration, 
or  at  the  foot  or  end  or  opposite  to  a  memorandum  refer- 
ring to  such  alteration. — Section  24. 

No  will  is  revived,  except  by  re-execution,  or  a  codicil 
showing  an  intention  to  revive. — Section  25. 

No  conveyance  or  other  act  done  subsequently  to  the 
execution  of  a  will,  except  an  act  of  revocation  as  afore- 
said, prevents  its  operation. — Section  26. 

A  will  speaks  from  the  death  of  the  testator,  unless 
a  contrary  intention  appears,  and  the  will  of  a  married 
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woman,  executed  during  coverture,  need  not  be  repub- 
lished after  the  death  of  her  husband. — Section  27. 

A  gift  not  determinable  at  death  of  beneficiary,  to  a 
child  or  other  issue  of  testator  who  dies  before  the  testa- 
tor, leaving  issue  surviving  the  testator,  does  not  lapse, 
but  takes  effect  as  if  the  death  of  such  child  had  hap- 
pened immediately  after  the  death  of  the  testator. — 
Section  37.  A  large  portion  of  the  above  act  is  copied 
from  the  statute  of  1  Victoria,  ch.  26. 

No.  70— Quebec. 

[CivrL  Code,  Beauchamp,  1904.] 

Every  person  of  full  age  (twenty-one  years),  and  of 
sound  intellect,  may  dispose  of  property  by  will. — Sec- 
tion 831. 

A  married  woman  may  dispose  of  property  by  will. — 
Section  832. 

Minors,  whether  emancipated  or  not,  can  not  bequeath 
any  part  of  their  property. — Section  833. 

Imbeciles,  insane  or  mad  persons  can  not  dispose  of 
property  by  will. — Section  834. 

^Corporations  and  persons  in  mortmain  can  only  re- 
ceive by  will  such  property  as  they  may  legally  possess. 
— Section  836. 

Two  or  more  persons  can  not  make  a  will  by  one  and 
the  same  act,  whether  in  favor  of  third  persons  or  in 
favor  of  one  another. — Section  841. 

Wills  may  be  made  (1)  in  notarial  or  authentic  form,- 
(2)  in  the  form  required  for  holograph  wills,  (3)  in  writ- 
ing and  in  the  presence  of  witnesses,  in  the  form  derived 
from  the  laws  of  England. — Section  842. 

Wills  in  notarial  form  are  received  before  two  no- 
taries, or  before  a  notary  and  two  witnesses;  the  testa- 
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tor,  in  their  presence  and  "with  them  signs  the  will  or 
declares  that  he  can  not  do  so,  after  it  has  been  read  to 
him  by  one  of  the  notaries,  in  the  presence  of  the  other, 
or  by  the  notary  in  the  presence  of  the  witnesses.  Men- 
tion is  made  in  the  will  of  the  observance  of  the  formali- 
ties.— Section  843. 

Authentic  wills  must  be  made  as  originals  remaining 
with  the  notary. 

The  witnesses  must  be  named  and  described  in  the  will. 
They  must  be  of  the  male  sex,  of  full  age,  and  must  not 
be  civilly  dead,  nor  sentenced  to  an  infamous  punish- 
ment. (Aliens  may  serve  as  witnesses.)  The  clerks  and 
servants  of  the  notaries  can  not  serve. 

The  date  and  place  of  its  execution  must  be  stated  in 
the  will. — Section  844. 

A  will  can  not  be  executed  before  notaries  who  are  re- 
lated or  allied  to  the  testator  or  to  each  other,  in  the 
direct  line,  or  in  the  degree  of  brothers,  uncles,  or 
nephews.  The  witnesses,  however,  may  be  related  or 
allied  to  the  testator,  to  the  notary,  or  to  one  another. — 
Section  845. 

Legacies  made  in  favor  of  the  notaries  or  witnesses,  or 
to  the  wife  of 'any  such  notary  or  witness,  or  to  any  rela- 
tion of  such  notary  or  witness  in  the  first  degree,  are 
void,  but  do  not  annul  the  other  provisions  of  the  will. 

Testamentary  executors  who  are  neither  benefited  nor 
compensated  by  the  will  may  serve  as  witnesses  to  its  ex- 
ecution.— Section  846. 

Wills  in  authentic  form  can  not  be  dictated  by  signs. 

Deaf  mutes  and  others  who  can  not  declare  their  will 
by  word  of  mouth,  may  do  so,  if  they  are  sufficiently  edu- 
cated, by  means  of  instructions  written  by  themselves  and 
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handed  to  the  notary,  before  or  at  the  execution  of  the 
will. 

Deaf  mutes  and  such  persons  as  can  not  hear  the  will 
read  must  read  it  themselves,  and  aloud,  as  regards  those 
who  are  only  deaf. 

A  written  declaration  that  the  deed  contains  the  will  of 
the  testator  and  is  prepared  in  accordance  with  his  in- 
structions, may  be  substituted  for  the  same  declaration 
by  word  of  mouth,  when  it  is  required. 

Mention  must  be  made  of  the  observance  of  these  ex- 
ceptional formalities  and  of  their  cause. 

If  the  deaf  mutes  and  others  can  not  avail  themselves 
of  the  provisions  of  this  article,  they  can  not  make  wiUs 
in  the  authentic  form. — Section  847. 

Further  and  special  provisions  exist  for  the  district 
of  Gaspe,  to  remedy  the  want  of  notaries  for  the  execu- 
tion of  wills  as  well  as  of  other  acts. 

Saving  these  provisions  of  a  local  nature,  ministers 
of  religion  can  not  replace  notaries  in  the  execution 
of  wills ;  neither  can.  they  serve  otherwise  than  as  or- 
dinary witnesses. — Section  848. 

Wills  made  in  Lower  Canada  or  elsewhere  by  military 
men  in  active  service  out  of  garrison,  or  by  mariners  dur- 
ing voyages  on  board  ship  or  in  hospital,  which  would 
be  valid  in  England  as  regards  their  form,  are  likewise 
valid  in  Lower  Canada. — Section  849. 

Holograph  wills  must  be  wholly  written  and  signed  by 
the  testator,  and  require  neither  notaries  nor  witnesses. 
They  are  subject  to  no  particular  form. 

Deaf  mutes,  who  are  sufficiently  educated,  may  make 
holograph  wills,  in  the  same  manner  as  other  persons 
who  know  how  to  write. — Section  850. 
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Wills  made  in  the  form  derived  from  the  laws  of  Eng- 
land (whether  they  affect  movable  or  immovable  prop- 
erty), must  be  in  writing  and  signed  at  the  end  with  the 
signature  or  mark  of  the  testator,  made  by  himself  or  by 
another  person  for  him  in  his  presence  and  under  his 
express  direction  (which  signature  is  then  or  subse* 
qtiently  acknowledged  by  the  testator  as  having  been 
subscribed  by  hiin  to  his  will  then  produced,  in  presence 
of  at  least  two  competent  witnesses  together,  who  attest 
and  sign  the  will  immediately  in  presence  of  the  testator 
and  at  his  request). 

Females  may  serve  as  attesting  witnesses  and  the 
rules  concerning  the  competency  of  witnesses  are  the 
same  in  all  other  respects  as  for  wills  in  authentic  form. 
— Section  851. 

Deaf  mutes  capable  of  understanding  the  meaning  of 
a  will  and  the  manner  of  making  one,  and  all  other  per- 
sons, whether  literate  or  not,  whose  infirmity  has  not 
rendered  them  incapable  of  so  understanding  or  of  ex- 
pressing their  intentions,  may  dispose  of  property  by 
will  in  the  form  derived  from  the  laws  of  England,  pro- 
vided their  intention  and  the  acknowledgment  of  their 
signature  or  mark  are  manifested  in  presence  of  wit- 
nesses.— Section  852. 

In  wills  made  in  the  last  mentioned  forni,  legacies  made 
to  any  of  the  witnesses,  or  to  the  husband  or  mfe  of  any 
such  -witnesses,  or  to  any  relations  of  such  witness  (in  the 
first  degree)  are  void,  but  do  not  annul  the  other  provi- 
sions of  the  will. 

The  competency  of  testamentary  executors  to  serve  as 
witnesses  to  such  wills  is  subject  to  the  same  rules  as  in 
wills  in  authentic  form. — Section  853. 

In  holograph  wills,  and  in  wills  made  in  the  form  de- 
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rived  from  the  laws  of  England,  whatever  comes  after  the 
signature  of  the  testator  is  looked  upon  as  a  new  act, 
which  in  the  former  case  must  likewise  be  written  and 
signed  by  the  testator,  or  signed  only  in  the  latter.  In 
this  latter  case  the  attestation  of  the  witnesses  must  fol- 
low each  signature  of  the  testator,  or  come  after  the  last 
as  witnessing  the  whole  of  the  will  preceding  such  sig- 
nature. 

In  wills  made  in  either  of  the  forms  mentioned  in  this 
article,  date  and  place  need  not  be  mentioned  on  pain 
of  nullity.  The  judges  of  courts  must  decide  in  each 
case  whether  their  absence  creates  any  presumption 
against  the  will  or  renders  uncertain  any  of  its  par- 
ticular provisions. 

The  will  need  not  be  signed  upon  each  page. — Section 
854. 

The  formalities  to  which  wills  are  subjected  by  the  pro- 
visions of  the  present  section  must  be  observed  on  pain 
of  nullity,  imless  there  is  some  particular  exception  on 
the  subject.  ' 

Nevertheless,  wills  purporting  to  be  made  in  one  form, 
which  are  void  as  such  in  consequence  of  the  inobservance 
of  some  formality,  may  be  valid  as  made  in  another 
form,  if  they  contain  all  the  requisites  of  the  latter. — 
Section  855. 

The  originals  and  legally  certified  copies  of  wills  made 
in  authentic  form  make  proof  in  the  same  manner  as 
other  authentic  writings. — Section  856. 

Holograph  wills  and  those  made  in  the  form  derived 
from  the  laws  of  England  must  be  presented  for  probate 
to  the  court  exercising  superior  original  jurisdiction  in 
the  district  in  which  the  deceased  had  his  domicile,  or,  if 
he  had  none,  in  the  district  in  which  he  died,  or  to  one 
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of  tlie  judges  of  such  court,  or  to  the  prothonotary  of 
the  district.  The  court,  or  judge,  or  the  prothonotary, 
receives  the  depositions  in  writing  and  under  oath  of  wit- 
nesses competent  to  give  evidence,  and  these  depositions 
remain  affixed  to  the  original  will,  together  with  the  judg- 
ment, if  it  have  been  rendered  out  of  court,  or  a  certified 
copy  of  it,  if  it  have  been  rendered  in  court.  Parties  in- 
terested may  then  obtain  certified  copies  of  the  will,  the 
proof  and  the  judgment,  which  copies  are  authentic  and 
give  effect  to  the  will  until  it  is  set  aside  upon  contesta- 
tion. 

If  the  original  of  the  will  be  deposited  with  a  notary, 
the  court  or  judge  or  the  prothonotary,  causes  such  orig- 
inal to  be  delivered  up. — Section  857. 

No.  71 — Saskatchewan. 

[Revised  Statutes,  1909,  Chapter  44.] 

In  effect  and  in  language  practically  the  same  as  On- 
tario, but  sec.  6  of  the  Act  was  amended  December  15, 
1917,  so  that  soldiers  in  actual  military  service  and  ma- 
riners and  seamen  at  sea  may  dispose  of  real  property  as 
well  as  personal  property,  as  they  might  have  done  be- 
fore the  act.  -/ 

No.  72— -Other  British  Possessions. 
The  English  Wills  Act,  statute  of  1  Victoria,  chapter 
26,  and  the  Wills  Act  Amendment  Act,  statute  of  15  and 
1 6  Victoria,  Chapter  24,  have  been  adopted  by  or  re-enacted 
in  most  of  the  British  colonies  and  possessions,  viz.: 
Antigua,  Act  of  Antigua  (1859),  23  Vict.  No.  144;  Barba- 
does,  colony  "Wills  Act,  1891,"  Rev.  and  Cons.  Laws, 
Vol.  II,  p.  367;  British  Honduras,  colony  Revised  Ordi- 
nances (1914),  Pt.  XVII,  ch.  64,  §§  36-61 ;  Jamaica,  colony 
statute  of  3  Vict.,  ch.  51,  amended  by  statute  of  25  Vict., 


2660  APPENDIX  PAET   ONE. 

ch.  26 ;  New  Soutli  Wales,  colony  statute  of  1898,  No.  13, 
Pt.  I,  §§  4-32 ;  Queensland,  Succession  Act,  colony  statute 
of  31  Vict.,  No.  24,  §§  36-65 ;  South  Australia,  colony  stat- 
utes of  5  Vict,  No.  16,  and  of  25  and  26  Vict.,  No.  15,  and 
stats,  of  1895,  oh.  620;  Tasmania,  colony  statutes  of  4 
Vict.,  No.  9,  and  of  16  Victoria,  No.  16 ;  Victoria,  colony 
"Wills  Act  of  1915,"  statute  of  6  Geo.  V,  No.  2749;  and 
Western  Australia,  colony  Ordinances  of  2  Vict.,  No.  1, 
and  of  18  Vict.,  No.  13. 
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Introduction. 

The  construction  of  a  -will  does  not  depend  upon  a  sin- 
gle clause,  but  the  intention  of  the  testator  governs,  as 
drawn  from  the  four  corners  of  the  instrument.  Then 
again,  surrounding  circumstances  and  conditions  may 
have  a  controlling  effect  as  to  the  validity  of  certain  pro- 
visions, or  of  the  entire  will.  It  has  been  well  said  that 
no  two  wills  are  identical.  A  single  form  of  will  involv- 
ing the  matters  hereinafter  covered  would  be  contradic- 
tory and  useless.  All,  therefore,  that  can  reasonably  be 
given  as  forms  are  clauses  touching  the  various  points 
which  may  arise  in  the  preparation  of  wills;  and  since 
such  points  are  as  numerous  and  extensive  as  human 
thoughts  and  desires,  the  number  must  necessarily  be  lim- 
ited to  main  topics,  with  such  additions  as  may  serve, 
partially  at  least,  as  a  guide  when  unusual  provisions  are 
to  be  inserted. 

The  forms  and  precedents  given  are  for  the  purpose 
of  illustrating  the  manner  in  which  certain  testamentary 
dispositions  may  be  made,  with  the  idea  of  representing 
a  single  principle;  but  many  dispositions  are  so  asso- 
ciated with  others,  as,  for  instance,  a  remainder  is  invalid 
unless  supported  by  a  precedent  estate,  that  it  is  often 
necessary  to  add  clauses  which  apparently  have  no  di- 
rect connection  with  the  topic  in  question.  This,  how- 
ever, has  been  done,  not  only  to  make  the  disposition 
complete,  but  also  for  the  purpose  of  suggesting  other 
matters  which  may  be  inserted. 

No  form  should  be  used  without  adapting  it  to  the 
other  provisions  of  the,  will,  since  the  instrument  must  be 
construed  as  a  whole.  No  form,  therefore,  can  be  perfect. 
An  adjudicated  clause  may  even  be  a  faulty  precedent 
since  the  determination  of  its  validity  may  have  been  in 
a  measure  controlled  by  other  provisions  of  the  will  or 
by  some  particular  statute  of  the  state  wherein  its  effect 
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was  determined.  And,  again,  surrounding  facts  and  cir- 
cumstances must  be  considered.  The  fact  that  the  effect 
of  a  clause  has  been  before  a  higher  court  for  adjudica- 
tion is  in  itself  evidence  that  its  validity  or  meaning 
has  been  questioned ;  and  provisions  in  wills  which  have 
been  sanctioned  in  one  state  have  been  rejected  in  others. 
Forms  must  be  used  only  in  the  light  of  all  matters 
which  may  have  an  effect  upon  them.  A  vast  estate  may 
be  disposed  of  by  a  will  consisting  of  a  few  words  only, 
but  the  purpose  of  words  is  to  express  thought,  and  a 
clear  declaration  of  the  testator's  intention  should  not 
be  sacrificed  for  the  sake  of  brevity.  The  main  feature 
of  a  will,  other  than  the  formalities  required  for  its  exe- 
cution, is  that  the  testator  should  express  his  intention 
clearly  and  specifically  on  all  matters  which  may  arise  in 
connection  with  the  disposition  of  his  estate.  And  par- 
ticularly must  the  relationship  of  any  part  of  the  will  be 
harmonious  with  all  others.  In  the  use  of  forms,  these 
matters  must  be  borne  in  mind. 

No.l. 

COMMENCEMENT  OF  WILL. 

(a)  Long  form. 

(b)  Short  form. 

(a)  Long  form. — In  the  name  of  God,  amen :  (or,  know 

all  men  by  these  presents,  that)  I,  A B ,  of  the 

city  of ,  county  of ,  state  of ,^  of  the  age  of 

—  years,^  being  of  sound  and  disposing  mind  and  mem- 
ory,* not  acting  by  reason  of  fraud,  duress,  menace  or 
undue  influence  of  any  character  whatsoever,*  having  in 
mind  the  uncertainty  of  life  and  the  natural  rights  of 
others  and  my  obligations  to  them,®  and  it  being  my  in- 
tention and  purpose  to  dispose  of  all  the  property,  real, 
personal  and  mixed,  which  I  may  own  at  the  time  of  my 
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death  or  whicli  I  may  have  the  power  to  dispose  of  by 
will,  under  powers  of  appointment  or  otherwise,*  do 
hereby  make,  publish'^  and  declare  this  to  be  my  last  will 
and  testament,  in  the  manner  following: 

Note  1. — Name  and  domicile  of  testator  should  be  stated  for  purpose 
of  Identification  and  to  show  what  law  will  govern  the  disposition  -of 
personalty.  Domicile  Is  a  question  of  fact,  see  §  267.  Domicile  of 
married  woman,  see  §  268.  Bequests  of  personalty  as  affected  by  law 
of  testator's  domicile,  see  §§  273-275.  Law  governing  rights  of  a  wife 
or  child,  see  §  276.  Law  governing  charitable  devises  and  bequests, 
see  §§  283-286. 

2. — Age  of  testator  should  be  stated,  since  various  jurisdictions 
require  that  testator  be  of  a  specified  age  before  he  can  make  a  valid 
Will,  see  §§  298-300. 

3. — Mental  capacity  necessary  to  make  a  valid  will,  see  §§  326-355. 

4. — Fraud  and  undue  influence,  forgery,  duress  and  mistake,  see 
§§  573-619. 

5. — ^A  testator  has  the  right  to  make  an  unequal  disposition  of  his 
estate,  see  §  584.  Unjust  will  alone  causes  no  presumption  of  undue 
influence,  see  §  585;  nor  of  mental  incapacity,  see  §§  353-355.  As  to 
the  effect  of  an  illicit  relationship  between  the  testator  and  a  bene- 
ficiary, see  §§  590,  591. 

6. — Rule  as  to  property  acquired  after  execution  of  will,  see  §§  231-234. 
Will  speaks  as  of  the  date  of  the  testator's  death,  see  §§  235-239. 

7. — Publication,  where  required,  see  §§  478,  479.  Time  of  publication, 
see  §  477.  Proof  of  publication,  see  §§  480-483.  Acknowledgment  and 
publication  distinguished,  see  i  476. 

(b)  Short  form.— I,  A B ,  of  the  city  of 


county  of ,  state  of ,  do  hereby  make,  publish  and 

declare  this  to  be  my  last  will  and  testament. 

Thfs  is  the  last  will  of  me,  A B ,  of  the  city 

of ,  county  of ,  state  of . 

No.  2. 

TESTIMONIUM  CLAUSE,  INCLUDING  SIGNATURE. 

(a)  Testator  signing  his  own  name :  Long  form. 

(b)  Testator  signing  his  own  name :  Short  form. 

(c)  Testator  signing  by  mark. 

(d)  Testator's  name  signed  by  anotlier. 

General    Note. — As    to    position   of    testator's    signature    generally, 
see  §§  413-426.  The  testator  should  sign  his  name  at  the  end  of  the  will. 
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1.  e.,  following  the  testimonium  clause  and  before  the  attestation  clause; 
no  disposing  clauses  should  follow  his  signature,  see  §  414.  The  reason 
of  the  rule  is  to  show  that  the  testamentary  purpose  is  complete  and 
to  prevent  fraudulent  interlineations,  see  §§  419,  420.  The  end  of  the 
will  is  its  logical  end,  following  the  disposing  portions  of  the  instru- 
ment; blank  spaces  should  be  avoided,  see  §§  421,  422.  As  to  the  effect 
of  a  part  of  the  will  following  the  signature  of  the  testator,  see 
§§  423-426.  The  testator's  name  may  be  signed  by  mark  or  stamp, 
see  §§  427-432;  or  another  may  guide  the  hand  of  the  testator  in  signing 
his  name,  see  §  433 ;  or  the  testator's  name  may,  by  his  express  direc- 
tion or  consent,  be  signed  by  another,  see  §§  434-436.  If  the  will  is 
executed  pursuant  to  a  power  of  appointment  vested  in  the  testator, 
the  will  should  indicate  that  it  is  in  the  execution  of  such  power;  and 
if  the  instrument  creating  the  power  prescribe  certain  formalities,  they 
must  be  complied  with;  this,  however,  has  been  changed  in  some  juris- 
dictions by  statute,  see  §§  439-442. 

(a)  Testator  signing  his  own  name:  Long  form. — In 

testimony  whereof  (or,  in  witness  whereof),  I,  A 

B ,  have  hereunto  subscribed  my  name  to  this,  my 

last  will  and  testament,  comprising pages  besides 

this  and  upon  each  page  of  which  I  have  written  my  name, 
this day  of ,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  eighteen,  at  the  city  of  , 

county  of ,  state  of .  A B . 

(b)  Testator  signing  Ms  own  name:  Short  form. — In 
testimony  whereof,  I,  A B ,  have  hereunto  sub- 
scribed my  name  this day  of ,  A.  D.  1918,  at  the 

city  of  — — ,  county  of ,  state  of . 

A B . 

In  witness  whereof,  I,  A B ,  have  subscribed 

the  foregoing  instrument  and  do  publish  and  declare  the 

same  as  and  for  my  last  will  and  testament,  this day 

of ,  1918.  A B . 

Witness  my  hand  at ,  California,  this day  of 

,  A.  D.  1918.  A B . 


(c)  Testator  signing  by  mark. — In  testimony  whereof, 
I,  A B ,  have  hereunto  affixed  my  mark  as  my  sig- 
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nature  to  tMs,  my  last  will  and  testament,  this day 

of ,  A.  D.  1918. 

(Certification  to  mark.)  A B- 


being  unable  to  sign  his  name,  in  my 

presence  aiBxed  his  mark  hereto  as  and  His 

fpr  his  signature,  and  I,  at  his  request  A X  B -. 

and  in  his  presence,  wrote  his  name  and  Mark, 

the  words  "his  mark"  opposite  thereto. 

C D- . 

Note. — Signing  by  mark:  generally,  see  §§  427-432.  Presumption  is 
that  testator  knew  contents  of  will  although  he  signed  by  mark, 
see  §  431. 

For  attestation  clause  where  testator  signs  by  mark,  see,  post, 
form  No.  3   (c). 

(d)  Testator's  name  signed  by  another.   In  testimony 

whereof,  I,  A B ,  have  hereunto  caused  my  name 

to  be  and  the  same  has  been  subscribed  by  C D 

in  my  presence  and  by  my  express  direction  and  with 

my  consent.  A B , 

By  C D ,  at  his  express  direction. 

Note.— See  §§  434-436. 

For  attestation  clause  where  testator's  name  is  signed  by  another, 
see,  post,  form  No.  3  (d). 

No.  3. 

ATTESTATION  CLAUSE. 

(a)  Where  testator  signs  in  presence  of  witnesses. 

(b)  Acknowledgment  of  signature:   Witnesses  not  present  at 

signing  by  testator. 

(c)  Testator  signing  by  mark. 

(d)  Testator's  name  signed  by  another. 

(e)  Alterations,  interlineations,  additions  and  erasures. 

(a)  Where  testator  signs  in  presence  of  witnesses.  "We, 
whose  names  are  subscribed  hereto  as  witnesses,  do  cer- 
tify^ that  the  foregoing  instrument,  consisting  of  
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pages  besides  this,  was  at  the  date  thereof  subscribed  by 

A B in  our  presence  and  in  the  presence  of  each 

of  us,  all  present  at  the  same  time,^  and  the  said  A 

B at  the  same  time  declared*  to  us  and  each  of  us  in 

our  hearing  and  in  our  presence,  all  present  at  the  same 
time,  that  the  same  was  his  last  will  and  testament,  and 
requested  us  and  each  of  us  to  sign  our  names  thereto 
as  witnesses  to  the  execution  thereof,*  and  we,  at  his  re- 
quest and  in  his  presence^  and  in  the  presence  of  each 
other,  all  present  at  the  same  time,*  have  hereunto  sub- 
scribed our  names  as  such  witnesses.'^ 

A L ,  residing  at . 

K C ,       "       "  . 

M J ,       "       "  . 

Note  1. — ^Attestation  clause  not  essential  to  validity  of  will,  see  §  506. 
Attestation  clause  prima  facie  evidence  of  facts  therein  recited  and 
should  be  inserted,  see  §§  507-510. 

2. — Subscribing  by  testator  should  be  In  the  presence  of  the  sub- 
scribing witnesses,  all  present  at  the  same  time,  see  §§  484-488. 

3. — Publication,  when  required,  see  §§  478,  479.  Publication  should 
be  made  after  signing  by  testator,  or  acknowledgment  of  his  signature, 
see  §  477.  Proof  of  publication,  see  §§  480-483.  Acknowledgment  and 
publication  distinguished,  see  §  476. 

4. — Testator  should  request  all  witnesses  to  sign  as  such,  see 
§§  489-491. 

5. — ^Witnesses  must  sign  as  such  In  the  presence  of  the  testator, 
see  §§  500-502. 

6. — ^Witnesses  should  sign  as  such  in  the  presence  of  each  other, 
see  §§  504,  505. 

7. — ^Who  may  be  witnesses,  see  §§  449-461.  Number  of  witnesses 
required,  see  §  462.  Witnesses  should  sign  after  testator,  see  §§  447, 
496,  497.  Position  of  signature  of  witnesses,  see  §  498.  Witnesses 
must  sign  their  names  animo  testandi,  see  §  499. 

(b)  Acknowledgment  of  signature:  Witnesses  not  pres- 
ent at  signing  by  testator.  We,  the  undersigned  whose 
names  are  subscribed  hereto  as  witnesses,  do  certify  that 
the  foregoing  instrument,  consisting  of  pages  be- 
sides this,  with  the  name  of  A- — —  B subscribed 

thereto,  was  at  the  date  thereof,  together  with  said  sig- 
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nature,  exhibited  to  us  and  each  of  us,  present  at  the 

same  time,  by  the  said  A B ,  and  the  said  A 

B at  the  same  time,  in  our  hearing  and  in  our  pres- 
ence, all  present  at  the  same  time,  acknowledged  to  us 

that  the  name  A B subscribed  to  said  instrument 

was  his  signature  and  had  been  so  signed  by  himself, 
and  declared  that  said  instrument  was  his  last  will  and 
testament,  and  requested  us  [remainder  of  clause  as  in 
preceding  form  No.  3(a)]. 

Note. — Acknowledgment  of  signature  and  publication  of  will  dis- 
tinguished, see  §  476.  As  to  what  constitutes  acknowledgment,  see 
§§  474,  475.    Exhibiting  signature  necessary,  see  §§  472,  473. 

(c)  Testator  signing  hy  mark.  We,  whose  names  are 
subscribed  hereto  as  witnesses,  do  certify  that  the  fore- 
going instrument,  consisting  of pages  besides  this, 

was  at  the  date  thereof  subscribed  by  A B in  our 

presence  and  in  the  presence  of  each  of  us,  all  present  at 

the  same  time,  by  said  A B affixing  his  mark 

thereto,  he  being,  as  he  so  declared,  unable  to  write  his 

name,  and  C D ,  in  the  presence  of  all  of  us  and 

at  the  request  of  A B ,  wrote  opposite  said  mark 

the  name ' '  A B ' '  and  the  words  ' '  his  mark, ' '  and 

A B ,  at  the  same  time,  in  our  hearing  and  in  our 

presence,  all  present  at  the  same  time,  acknowledged  said 
mark  as  his  signature,  and  declared  that  the  said  instru- 
ment was  his  last  will  and  testament,  and  requested  us 
fremainder  of  clause  as  in  form  No.  3(a)  ante]. 

Note. — Signing  by  mark  generally,  see  §§  427-432.  Presumption  is 
that  testator  knew  contents  of  will  although  he  signed  by  mark, 
see  §  431.  As  to  what  constitutes  acknowledgment,  see  §  475.  Testator 
must  intend  mark  as  his  signature,  see  §  429. 

For  testimonium  clause  where  testator  signs  by  mark,  see,  ante, 
form  No.  2  (c). 

(d)  Testator's  name  signed  by  another.  We,  the  under- 
signed, whose  names  are  subscribed  hereto  as  witnesses, 
do  certify  that  the  foregoing  instrument,  consisting  of 
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pages  besides  tMs,  was  at  the  date  thereof,  in  the 

presence  of  us  and  each  of  us  present  at  the  same  time, 

subscribed  with  the  name  A B by  C D , 

at  the  express  direction  and  with  the  consent  of  A 

B ,  and  A B— — ,  at\the  same  time,  in  our  hearing 

and  in  our  presence,  all  present  at  the  same  time,  ac- 
knowledged the  same  as  his  signature,  and  declared  that 
the  said  instrument  was  his  last  will  and  testament,  and 
requested  us  [remainder  of  clause  as  in  form  No.  3(a) 
ante]. 

Note. — See  §§  434-436.  Testator  should  acknowledge  signature  where 
his  name  is  signed  by  another,  see  §  475. 

For  testimonium  clause  where  testator's  name  is  signed  by  another, 
see,  ante,  form  No.  2  (d). 

(e)  Alterations,  interlineations,  additions  and  erasures. 

The  alteration  in  line ,  page ,  of  the  foregoing 

instrument  wherein  the  word  "real"  was  scratched  out 
and  the  word  "personal"  inserted;  the  interlineation 
between  the and lines,  page ,  of  the  forego- 
ing instrument;  the  addition  of  the  words  "in  the  event 

of  her  death"  after  the  word  "daughter"  in  line  , 

page ,  of  the  foregoing  instrument,  and  the  erasure 

of  the  words  ' '  and  my  son  J , ' '  in  line ,  page , 

of  the  foregoing  instrument,  were  all  made,  interlined, 
added  and  erased  previous  to  the  execution  of  the  fore- 
going instrument  by  the  testator. 

Note. — All  alterations,  interlineations,  additions  and  erasures  should 
be  initialed,  and  reference  to  the  same  should  be  made  in  the  attesta- 
tion clause,  see  §§  558-561.  Such  a  clause  as  the  foregoing  could  follow 
the  regular  attestation  clause  as  a  part  thereof,  preceding  the  signa- 
tures of  the  subscribing  witnesses. 

No.  4. 

CODICUi. 

I,  A B ,  of  the  city  of ,  county  of ,  state 

of ,  do  hereby  declare  the  following  to  be  a  codicil 
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to  my  last  will  and  testament  bearing  date  tlie day 

of ,  1918,  viz. : 

First.  I  hereby  revoke  that  portion  of  my  said  last 
will  and  testament  contained  in  paragraph  fifth  thereof 

bequeathing  unto  my  niece  K H ten  shares  of 

capital  stock  of  the Company,  and  hereby  give  and 

bequeath  said  shares  of  stock  just  mentioned  unto  my 
niece  L R . 

Second.   B T ,  nominated  and  appointed  as 

executor  of  my  last  will  and  testament,  having  since  de- 
parted this  life,  I  hereby  nominate  and  appoint  A 

E as  executor  thereof  in  the  place  and  stead  of  said 

B- T . 

Third.  In  all  respects  other  than  herein  set  forth  I 
hereby  ratify  and  confirm  my  said  last  will  and  testament. 

In  witness  whereof,  etc. 

Note. — A  codioil  must  be  signed  by  tbe  testator  and  attested  by 
witnesses  in  the  same  manner  and' with  the  same  formalities  as  is 
required  for  an  original  will. 


No.  5. 

EEPUBLICATION  OP  WHJj  BY  CODICHi. 

I,  A B ,  of  the  city  of ,  county  of ,  state 

of ,  having  heretofore  executed  my  last  will  and  tes- 
tament dated  the day  of ,  A.  D.  1915,  and  having 

thereafter  altered  the  same  by  a  codicil  dated  the day 

of ,  1916,  and  which  said  wiU  and  codicil  I  thereafter 

revoked  by  my  last  will  and  testament  executed  the 

day  of -,  1917,  do  hereby  republish,  ratify  and  con- 
firm my  said  last  will  and  testament  executed  the  — r-  day 
of ,  1915,  and  the  codioil  thereto  dated  the day 
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of ,  1916,  as  my  last  will  and  testament,  hereby  revok- 
ing all  other  wills  and  codicils  by  me  made. 
In  witness  whereof,  etc. 

Note. — As  to  republication  generally,  see  §§  562-572.  Republication 
of  a  revoked  will  or  codicil  can  be  accomplished  only  by  re-execution 
thereof  or  by  a  codicil  executed  with  all  the  formalities  required  for 
original  wills,  see  §§  563,  564.  A  codicil  republishing  a  revoked  will 
need  not  be  attached  to  it,  but  must  refer  to  and  identify  it,  see 
§§  566,  567.  But,  however,  the  will  must  be  in  existence  so  that  it 
subsequently  may  be  offered  and  proved.  As  to  effect  of  republication 
on  intervening  codicils,  see  §§  568,  569.  Elffect  of  republication,  see 
§§  570,  571.  Defective  execution  of  a  will  may  be  cured  by  a  codicil 
duly  executed,  see  §  572.  A  will  revoked  by  operation  of  law,  as  that 
of  a  woman  by  reason. of  her  subsequent  marriage,  may  be  republished 
by  codicil,  see  §  566. 

No.  6. 

FUNERAL  AND  BURIAL  DIRECTIONS. 

(a)  Place  and  manner  of  burial. 

(b)  Cremation. 

(e)  Erection  of  monument, 
(d)  Burial  expenses  generally. 

(a)  Place  and  manner  of  burial.  I  direct  that  my  inter- 
ment be  according  to  my  position  and  the  circumstances 
of  my  estate  at  my  death,  and  that  my  remains  be  placed 

in  my  burial  plat  in cemetery  near  the  city  of ,  in 

the  state  of . 

(b)  Cremation.  I  direct  that  my  remains  be  cremated 
and  that  my  ashes  be  deposited  in  the  family  vault  in 

cemetery  at ,  the  expenses  of  the  same  to  be  a 

charge  against  my  estate. 

(c)  Erection  of  monument.   It  is  my  desire  that  I  be 

buried  in  my  burial  plat  in  the cemetery  at ,  by 

the  side  of  my  deceased  wife,  and  I  direct  my  executor 
hereinafter  named,  as  soon  as  the  affairs  of  my  estate 
will  allow,  to  set  aside  the  sum  of  two  hundred  dollars 
for  the  purpose  of  erecting  in  my  memory  a  suitable  mon- 
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tiinent  over  my  grave,  tlie  monument  to  be  of  similar  de- 
sign to  that  over  the  grave  of  my  deceased  wife.  * 

(d)  Burial  expenses  generally.  I  hereby  direct  that 
there  be  set  apart  from  my  estate  the  sum  of  two  thou- 
sand dollars  with  which  to  purchase  a  burial  lot  in  the 

cemetery  near  the  city  of ,  in  the  state  of , 

and  that  my  remains  be  interred  therein,  and  that  the  bal- 
ance of  said  two  thousand  dollars  remaining  after  the 
above  expenses  have  been  defrayed,  shall  be  used  to 
erect  in  my  memory  a  suitable  monument  over  my  grave. 

No.  7. 

DIRECTIONS  FOR  PAYMENT  OF  DEBTS  AND  FUNERAL  EXPENSES. 

(a)  Direction  to  pay  debts,  etc. 

(b)  Charging  debts  generally. 

(c)  Specific  personalty  charged  with  payment  of  debts. 

(d)  Specific  realty  charged  with  payment  of  debts. 

(e)  Mortgaged  property  exonerated  from  payment  of  mortgage 

or  other  debts. 

General  Note. — The  estate  of  a  decedent  Is  liable  for  his  debts,  and 
the  expenses  of  administration,  whether  or  not  he  direct  they  be  paid. 
At  common  law  the  husband  was  required  to  bury  his  deceased  wife 
in  a  suitable  manner,  and  to  defray  the  necessary  funeral  expenses. 
This  rule  prevails  in  many  of  the  states.  Frequently  a  testator  desires, 
not  only  to  direct  the  payment  ot  all  debts  and  expenses,  but  to  charge 
the  same  upon  specific  property.  As  to  charges  for  the  payment  of 
debts  and  legacies  generally,  see  §§  782-812. 

Unless  otherwise  directed  in  his  will,  the  personal  estate  of  a  dece- 
dent is  primarily  liable  for  the  payment  of  debts  and  expenses,  see 
§§  784,  785.  Order  in  which  the  property  of  an  estate  is  subject  to 
payment  of  debts,  etc.,  see  §§  784,  785.  A  direction  that  the  debts  be 
paid,  as  a  general  rule,  charges  the  real  as  well  as  the  personal  estate, 
see  §§  786-790.   As  to  marshaling  of  assets,  see  §§  804,  805. 

The  physical  character  of  the  property  is  not  controlling,  since  realty 
will  be  considered  as  personalty  where  the  testator  expressly  directs 
that  it  be  sold  and  converted  into  money,  and  personalty,  also,  may  be 
converted  into  realty,  see  §§  807-811.  As  to  reconversion,  see  §  812. 
For  forms  as  to  conversion  and  reconversion,  see,  post,  form  No.  16. 
For  forms  as  to  charges  for  the  payment  of  legacies,  see,  post, 
form  No.  17. 
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(a)  Direction  to  pay  debts,  etc.  I  direct  that  my  just 
debts  be  first  paid. 

I  direct  that  my  just  debts,  funeral  charges,  and  the  ex- 
penses incurred  in  the  administration  of  my  estate,  be 
first  paid. 

Note. — Effect  of  a  general  direction  to  pay  debts,  see  §§  786-790. 

(b)  Charging  debts  generally.  I  direct  that  my  just 
debts,  funeral  charges  and  expenses  of  administration 
be  first  paid  out  of  my  personal  estate,  but  if  such  per- 
sonal estate  be  insufficient  for  such  purposes,  I  expressly 
charge  the  payment  of  any  deficiency  upon  any  real  estate 
I  may  own  at  my  death  and  not  herein  specifically  de- 
vised. 

Note.— See  §§  786-790. 

(c)  Specific  personalty  charged  with  payment  of  debts. 
I  direct  that  my  just  debts  and  funeral  charges  be  paid 
first  out  of  the  moneys  I  may  have  on  deposit  in  banks 
at  the  time  of  my  death,  and  if  the  same  be  insufficient 
for  such  purpose,  I  direct  that  my  executor  sell  and  dis- 
pose of  all  or  so  much  of  my  stock  holdings  in  the ^ 

company  as  may  be  necessary  and  apply  the  proceeds 
thereof  to  payment  of  the  deficiency. 

(d)  Specific  realty  charged  with  payment  of  debts. 
I  direct  that  my  just  debts  and  funeral  charges  be  paid, 
and  charge  the  payment  thereof  upon  the  real  property, 

known  as  the farm  in county, hereinafter 

devised  to  my  son  E ,  E to  have  the  option  of  pay- 
ing said  debts  and  charges  and  taking  said  realty  clear  of 

encumbrance,  in  which  event  said  R must,  within  four 

months  after  my  will  has  been  admitted  to  probate,  notify 
my  executor  in  writing  of  his  intention  so  to  do,  and  must 
pay  said  debts  and  charges  within  the  period  required  by 
law  and  save  my  estate  free  therefrom ;  and  in  the  event 
of  said  E 's  failure  to  so  pay  such  debts  and  funeral 
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charges,  then  I  direct  that  my  executor  sell  said  farm  and, 
out  of  the  proceeds, .  pay  my  said  debts  and  funeral 
charges,  any  amount  thereof  remaining  after  making 

such  payments  to  be  distributed  to  E • 

I  devise  imto  my  son  E that  certain  piece  of  real 

property  known  as  the farm,  situated  in  the  county - 

of ,  state  of ,  and  more  particularly  described  as 

follows  (describe  property),  subject  to  and  charged  with 
the  payment  of  my  just  debts  and  funeral  charges  as  and 
in  the  manner  hereinbefore  set  forth. 

Note. — As  to  charges  on  lands  specifically  devised,  see  §  792.  As  to 
charges  following  the  land,  see  §  803.  As  to  -whether  charge  is  upon 
the  property  devised  or  upon  the  devisee,  see  §  800. 

Effect  of  blending  realty  and  personalty,  see  §§  798,  799. 

For  form  charging  payment  of  legacies  upon  realty,  see,  post,  form 
No.  17  (c)  and  (d). 

(e)  Mortgaged  property  exonerated  from  payment  of 
mortgage  or  other  debts.  I  direct  that  my  just  debts,  fu- 
neral charges  and  expenses  of  administration,  including 
my  note  of dollars,  dated ,  to  A E ,  se- 
cured by  a  mortgage  on  my  lot  at  the  northeast  corner  of 

and streets,  in  the  city  of ,  state  of ,  be 

paid  out  of  my  personal  estate,  the  following  property  or 
so  much  thereof  as  may  be  necessary  for  the  purpose  to 
be  applied  to  the  payment  of  such  debts,  charges  and  ex- 
penses in  the  following  order:  Cash  in  bank  or  on  hand, 

stock  holdings  in  the  — —  company,  bonds  of  the 

company,  and  other  personalty  generally  not  herein  spe- 
cifically bequeathed,  my  executor  to  have  the  power  to  sell 
and  convert  any  of  such  personalty  into  money,  as  may  be 
necessary  to  pay  such  debts.  The  real  property  covered 
by  the  aforesaid  mortgage  is,  in  so  far  as  I  can  legally 
effect  the  same,  exonerated  from  all  liability  for  the  pay- 
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ment  of  said  mortgage  or  other  debts,  charges  or  ex- 
penses, and  from  the  lien  of  said  mortgage. 

Note. — As   to  debts   secured   by   mortgage,   common   law   rule,   see 
§§  794-796;  modern  rule,  see  §  797.  Widow's  right  of  dower,  see  §  806. 
As  to  form  of  devise  of  mortgaged  property,  see,  post,  form  No.  15. 


No.  8. 

GENERAL  LEGACIES. 

I  bequeath  irato  C D the  sum  of  one  hundred 

dollars;  (or)  all  my  personal  estate  not  hereinbefore  spe- 
cifically bequeathed;  (or)  the  sum  of  one  hundred  dollars 
or  the  value  thereof  in  property;  (or)  the  sum  of  one 
thousand  dollars  in  cash,  stocks,  bonds  or  notes  of  which 
I  may  die  possessed. 

Note. — See  §§  647,  648.  The  word  "bequeath,"  strictly  speaking, 
refers  to  a  disposition  of  personalty,  the  word  "devise"  to  a  disposition 
of  realty,  see  §§  31,  670.  The  character  of  a  legacy  is  important  since, 
should  there  be  insufficient  assets  of  the  estate  to  pay  all  debts  and 
legacies,  abatement  of  legacies  must  result,  the  character  of  the  legacy 
determining  the  order  of  reduction,  see  §§  690  et  seq.  The  testator, 
however,  may  designate  in  his  will  upon  whom  the  loss  shall  fall, 
see  §  691. 

For  forms  of  directions  regarding  abatement  of  legacies,  see,  post, 
form  No.  18   (a),  (b)  and   (c). 

No.  9. 

SPECIFIC  LEGACIES  AND  DEVISES. 

(a)  General  objects. 

,(b)  Money. 

(e)  Stocks  and  bonds. 

(d)  Insurance  policies. 

(e)  Proceeds  from  sales. 

(f )  Real  estate. 

General  Note. — Should  the  assets  of  the  estate  be  insufficient  to  pay 
all  debts  and  legacies,  specific  legacies  are  the  last  to  suffer  reduction, 
other  legacies  being  first  resorted  to,  see  §§  690  et  seq.  A  legacy  is 
adeemed,  however,  where  the  specific  article  bequeathed  does  not  exist 
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at  the  time  of  the  testator's  death.  Thus  a  specific  legacy  may  tail 
where  a  general  legacy  would  not,  see  §§  708  et  seq.  A  general  legacy, 
however,  may  be  satisfied.  See  §§  709-711,  723.  Ademption  1?  not  the 
proper  term  to  use  where  realty  specifically  devised  has  been  disposed 
of,  see  §  706,  in  such  a  case  the  devise  is  revoked,  see  §§  540-545. 

(a)  General  objects.  I  bequeath  unto  C D my 

brown  riding  horse  Selim;  (or)  my  grand  piano  now  in 
the  living-room  of  my  home ;  (or)  all  my  oil  paintings  now 
hanging  on  the  walls  of  my  home. 

Note.— See  §§  649-651. 

(b)  Money.  I  bequeath  unto  C D the  money  I 

now  have  on  deposit  with  the Bank  of ;  (or)  the 

money  I  have  deposited  in  my  safe  deposit  box  No. 

in  the  vaults  of  the Company;  (or)  the  money  in  the 

bag  I  have  left  with  J B for  safe  keeping. 

Note.— See  §  652. 

(c)  Stocks  and  bonds.  I  bequeath  unto  C D the 

ten  shares  of  the Bank  stock  now  standing  on  the 

books  of  said  company  in  my  name,  and  evidenced  by  cer- 
tificate No. ;  also  the  twenty  bonds  of  the Com- 
pany which  I  now  own,  said  bonds  being  of  the  par  value 
of  one  hundred  dollars  each  and  being  numbered  520  to 
540  inclusive. 

Note.— See  §  653. 

(d)  Insurance  policies.   I  bequeath  unto  C D 


the  proceeds  from  that  certain  policy  of  insurance  issued 
on  my  life  by  the Company,  policy  No. ,  dated 


Note.— See  §  654. 

(e)  Proceeds  from  sales.  I  direct  that  my  executor  here- 
inafter named  sell  and  convert  into  money  the  twenty 
shares  of  stock  of  the Company  standing  in  my  name, 
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certificate  No. ,  and  pay  the  proceeds  thereof  to  C 

D to  whom  I  hereby  bequeath  such  proceeds. 

Note. — To  be  a  specific  legacy,  the  property  to  be  sold  must  be 
specifically  described  and  all  the  proceeds  bequeathed,  see  §  655. 

(f )  Real  estate.  I  devise  unto  C D that  certain 

lot  or  parcel  of  land  situated  in  the  city  of ,  county  of 

,  state  of (specifically  describing  the  same). 

Note.— See  §  656. 

No.  10. 

DEMONSTRATIVE  LEGACIES. 

(a)  Money. 

(b)  Stocks  and  bonds. 

General  Note. — ^A  demonstrative  legacy  is. a  bequest  of  a  certain 
sum  of  money  or  amount  of  personalty  payable  out  of  a  particular  fund 
or  designated  property,  partaking  of  the  nature  of  a  general  legacy 
because  the  amount  given  Is  specified,  and  partaking  of  the  nature  of  a 
specified  legacy  because  the  personalty  out  of  which  i^  is  to  be  paid 
is  designated.  As  to  demonstrative  legacies  generally,  see  §§  657-660. 
As  to  abatement  of  demonstrative  legacies,  see  §  696.  A  demonstrative 
legacy  in  effect  becomes  general  if  the  fund  out  of  which  it  is  to  be 
paid  should  fail,  see  §§  659,  660. 

(a)  Money.  I  bequeath  unto  C D the  sum  of 

one  thousand  dollars  out  of  the  moneys  I  have  on  de- 
posit in  the Bank;  (or)  the  sum  of  one  hundred  dol- 
lars to  be  paid  out  of  the  moneys  collected  under  my  life 
insurance  policy;  (or)  I  direct  that  my  executor  herein- 
after named  collect  the  moneys  due  me  on  the  note  for 

one  thousand  dollars  executed  by  J- B in  my 

favor,  and  out  of  such  moneys  pay  to  C D the 

sum  of  four  hundred  dollars  to  whom  I  hereby  bequeath 
such  sum. 

Note.— See  §§  657-660. 

(b)  Stocks  and  bonds.  I  bequeath  unto  my  beloved  wife, 
M B ,  bonds  of  the  par  value  of  ten  thousand  dol- 
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lars  of  the  Third  Liberty  Loan  of  the  United  States,  to 
be  given  her  out  of  the  bonds  of  said  loan  which  I  have 
this  day  subscribed  for  and  purchased ;  also  twenty  shares 

of  stock  of  the Company,  to  be  transferred  to  her 

out  of  my  stockholdings  in  said  company. 

Note— See  §§  657-660. 

No.  11. 

ANNUITIES. 

(a)  General  annuity. 

(b)  Annuity  charged  upon  specific  personalty. 

(c)  Annuity  charged  upon  specific  realty. 

(d)  Directing  executor  to  purchase  annuity. 

(e)  Legacy  for  purchase  of  annuity. 

General  Note. — An  annuity  is  distinguished  from  a  gift  of  income 
generally  in  that  it  is  for  a  specific  amotlnt,  and  if  the  income  of  the 
property  charged  with  its  payment  is  insufficient  for  such  purpose,  the 
corpus  of  the  property  may  be  drawn  upon,  see  §§  661,  662.  An  annuity 
may  be  charged  upon  the  corpus  of  a  fund  or  may  be  charged  only 
upon  the  income  from  such  fund,  see  §  665. 

(a)  General  annuity.  I  bequeath  unto  C D ,  dur- 
ing the  term  of  his  natural  life,  an  annuity  of  three  hun- 
dred dollars,  payable  annually  and  commencing  one  year 
after  the  date  of  my  death,  my  personal  estate  to  be 
charged  with  the  payment  of  the  same. 

Note. — The  will  may  direct  the  payments  to  be  made  quarterly  or 
semi-annually,  if  desired. 

(b)  Annuity  charged  upon  specific  personalty.  I  be- 
queath unto  E^- — '  D my  twenty  bonds  of  the 

Company,  said  bonds  being  for  one  thousand  dollars  each 
and  being  numbered  521  to  540  inclusive,  subject,  how- 
ever, to  the  payment  to  C D ,  during  the  term  of 

his  natural  life,  of  an  annuity  of  three  hundred  dollars, 
to  be  paid  in  quarterly  instalments  of  seventy-five  dollars 
each,  commencing  six  months  after  the  date  of  my  death. 
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said  payments  being  hereby  charged  upon  R D • 

and  the  bonds  herein  bequeathed  him. 

(c)  Annuity  charged  upon  specific  realty.  I  devise  unto 

E D that  certain  tract  of  land  situated  in  the 

county  of ,  state  of ,  known  as  the farm,  and 

more  particularly  described  as  follows:  (insert  descrip- 
tion). Subject,  however,  to  the  payment  to  C D , 

during  the  term  of  his  natural  life,  of  the  sum  of  three 
hundred  dollars  per  year,  payable  in  semi-annual  instal- 
ments of  one  hundred  fifty  dollars  each  commencing  one 
year  after  the  date  of  my  death.  The  property  above  de- 
scribed and  devised  to  E D ,  whether  in  the  hands 

of  said  E D or  of  his  heirs  or  assigns,  is  hereby 

charged  with  the  payment  of  the  aforesaid  annuity. 

Note. — ^As  to  whether  the  charge  Is  upon  the  property  devised  or 
upon  the  devisee,  see  §§  800,  801.  As  to  charges  following  the  land, 
see   §  803. 

(d)  Directing  executor  to  purchase  qnnuity.  I  bequeath 

unto  C D an  annuity  for  three  hundred  dollars, 

for  the  term  of  his  natural  life,  aad  direct  my  executor 
hereinafter  named  to  purchase,  from  the  proceeds  of  my 
estate,  from  such  trust  company  as  he  may  deem  most  ad- 
visable, such  an  annuity  in  favor  of  C D .   Such 

annuity  shall  be  purchased  within  one  year  from  the  date 
of  my  death  and  payments  thereunder  shall  commence 
one  year  after  my  demise. 

(e)  Legacy  for  purchase  of  annuity.  I  hereby  give  to 
my  executor  hereinafter  named,  the  sum  of  ten  thousand 
dollars  with  which  I  direct  that  he  shall,  at  the  expira- 
tion of  one  year  from  the  date  of  my  death,  purchase  from 

the Trust  Company  of  New  York,  or  from  such  other 

trust  company  as  he  may  deem  advisable,  an  annuity  in 

favor  of  C D for  the  term  of  his  natural  life. 

Said  ten  thousand  dollars  shall  be  expended  to  purchase 
the  largest  annual  income  that  can  be  secured  to  C 
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D during  his  life,  the  company  issuing  said  annuity 

to  receive  said  ten  thousand  dollars  absolutely  and  to  be 
liable  only  for  the  annual  payments  during  the  Ufetime 
of  C D . 

No.  12. 

BESIDUAET  LEGACUB  AND  DEVISES. 

(a)  General  residuary  clause. 

(b)  Residuary  legacy. 

(c)  Residuary  devise. 

General  Note. — ^As  to  residuary  legacies  and  devises  generally,  see 
§§  668-681.  Residuary  legacies  are  tlie  first  to  abate  in  case  the  assets 
of  the  estate  .are  Insufiicient  to  pay  all  debts  and  legacies,  see  §  690.  A 
residuary  clause  usually  follows  all  other  devises  and  bequests,  see 
§  672.  It  is  not  usual  to  specifically  describe  property  which  is  to  pass 
under  the  residuary  clause;  in  fact,  to  do  so  might,  in  some  instances, 
make  a  legacy  specific,  see  §  673.  As  to  the  various  descriptive  words 
of  a  residuary  clause,  see  §§  674-676,  the  construction,  however,  being 
controlled  by  the  intention  of  the  testator,  see  §  677.  The  purpose  of 
a  general  residuary  clause  is  to  dispose  of  all  of  the  estate  of  the  tes- 
tator remaining  after  satisfying  the  other  provisions  of  the  will, 
together  with  debts  and  expenses  not  charged  to  other  property,  see 
§§  679,  680.  Lapsed  and  void  legacies  pass  under  a  general  residuary 
clause  not  otherwise  limited,  see  §§  681,  781. 

(a)  General  residuary  clause.  All  the  rest,  residue  and 
remainder  of  my  estate,  real,  personal  and  mixed,  of 
which  I  may  die  possessed,  remaining  after  the  paymer": 
of  my  just  debts,  funeral  charges  and  expenses  of  admin- 
istration, and  not  herein  otherwise  well  and  effectually 
disposed  of,  including  any  legacy  or  devise  which  may 
lapse  or  be  void,  I  bequeath  and  devise  unto  my  wife, 
C B . 

(b)  Residuary  legacy.  All  the  rest,  residue  and  remain- 
der of  my  personal  estate  of  which  I  may  die  possessed, 
remaining  after  the  payment  of  my  just  debts,  funeral 
charges  and  expenses  of  administration,  including  any 
legacies  herein  given  which  may  lapse  or  for  any  reason 
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prove  ineffectual,  I  bequeath  unto  my  three  daughters, 

A ,  B and  C ,  share  and  share  alike. 

(c)  Residuary  devise.  All  the  rest,  residue  and  remain- 
der of  my  real  estate  of  which  I  may  die  possessed  and 
which  I  have  not  herein  otherwise  effectually  disposed  of, 
I  devise  unto  my  two  sons,  H and  J ,  in  equal  pro- 
portions, as  tenants  in  common. 

Note.— Real  property  acquired  after  execution  of  will  covered  by 
residuary  clause,  see  §§  678,  679. 

No.  13.  ' 

CUMULATIVE  LEGACrES, 

(a)  In  same  instrument. 

(b)  In  will  and  codicil. 

General  Note. — A  testator  may  make  two  bequests  to  one  person, 
either  in  a  single  will  or  in  a  will  and  codicil.  The  legacies  may  be 
for  the  same  specific  property  or  for  the  same  amount  of  money,  or 
they  may  vary  in  substance  or  degree.  Further,  the  testator  may,  in 
connection  with  the  legacies,  express  his  reasons  for  making  the  dis- 
positions. All  these  matters  affect  the  question  as  to  whether  the 
second  legacy  is  in  addition  to  or  is  merely  a  substitute  for  and  in  lieu 
of  the  first,  see  §§  682-689.  It  is  therefore  advisable  that  the  testator 
expressly  state  whether  the  second  legacy  is  additional  or  substitutional. 

See  form  No.  14  for  substitutional  legacies. 

(a)  In  same  instrument.  I  bequeath  to  C D the 

sum  of  one  thousand  dollars,  the  same  to  be  in  addition 
to  the  legacy  of dollars  hereinbefore  given  him. 

(b)  In  will  and  codicil.  I  bequeath  to  C D the 

sum  of  one  thousand  dollars,  this  legacy  to  be  in  addition 
to  the  legacy  for  one  thousand  dollars  given  him  by  my 
last  will  and  testament. 

No.  14. 

SUBSTITUTIONAL  LEGACIES. 

(a.)  In  same  instrument, 
(b)  In  will  and  codicil. 
See  general  note  to  preceding  form,  No.  13. 
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(a)  In  same  instrument.  Having  hereinbefore  in  this 

instrument  bequeathed  to  C D the  sum  of  five 

hundred  dollars,  and  desiring  to  double  the  amount  of 

such  legacy,  I  hereby  bequeath  to  C :  D the  sum  of 

one  thousand  dollars  in  the  place  and  stead  of  the  above 
legacy  and  in  full  of  all  bequests  to  him. 

Note.— See  §§  682-689. 

(b)  In  will  and  codicil.   Having  by  my  last  will  and 

testament  bequeathed  to  C D the  sum  of  two 

hundred  dollars,  and  desiring  to  change  the  same,  I 
hereby  bequeath  to  said  C D the  sum  of  one  hun- 
dred dollars  in  lieu  of.  the  aforesaid  legacy  and  as  the 
total  amount  given  to  him. 

Note.— See  §§  682-689. 

No.  15. 

DEVISES  AND  BEQUESTS  OP  MORTGAGED  PEOPERTT. 

(a)  Subject  to  the  mortgage  debt. 

(b)  Mortgaged  property  exonerated  from  the  debt. 

General  Note. — The  common  law  rule  that  debts  created  by  the  tes- 
tator and  secured  by  a  mortgage,  either  upon  lands  and  chattels,  were 
primarily  payable  out  of  the  mortgaged  property,  is  subject  to  excep- 
tions and  affected  by  expressions  of  intent,  see  §§  794-796,  and  has  also 
been  changed  by  statute,  see  §  797.  The  respective  interests  of  a  mort- 
gagor and  mortgagee  are  not  considered  today  as  they  originally  were 
at  common  law.  For  these  reasons  it  is  advisable  that  the  testator 
expressly  state,  should  he  devise  or  bequeath  realty  or  personalty 
encumbered  by  a  mortgage  or  pledge  for  debt,  whether  the  property  is 
given  subject  to  the  payment  of  the  debt  or  exonerated  therefrom.  In 
the  latter  case  provision  should  be  made  for  the  payment  of  debts. 

For  directions  as  to  the  payment  of  debts,  etc.,  see,  ante,  form  No.  7, 
and  as  to  mortgage  debt,  see  form  No.  7  (e). 

(a)  Subject  to  the  mortgage  debt.  I  devise  to  C 

D all  that  certain  tract  of  land  (insert  description), 

subject,  however,  to  that  certain  mortgage  thereon  exe- 
cuted by  me  to  E D to-  secure  my  promissory 


FORMS  AND  PRECEDENTS.  2689 

note  in  tlie  sum  of dollars,  said  property  tereby  de- 
vised being  made  primarily  liable  for  the  payment  of  said 
mortgage  debt. 

(b)  Mortgaged  igroperty  exonerated,  from  the  debt.  I 
devise  unto  C D that  certain  tract  of  land  (in- 
sert description),  free  and  clear  of  all  debts,  liens  and 
encumbrances,  and  more  particularly  that  certain  mort- 
gage thereon  executed  by  me  on  the day  of ,  1917, 

to  A R as  mortgagee  to  secure  my  promissory 

note  to  A E in  the  sum  of dollars.  I  hereby 

charge  my  personal  estate  with  the  payment  of  said  inort- 
gage  debt  and  direct  that  my  executor  hereinafter  named 
sell,  or  dispose  of  such  of  my  personal  assets  as  may  be 
necessary  to  satisfy  said  debt,  and  -to  hold  said  prop- 
erty free  and  clear  from  any  lien  or  encumbrance  by  rea- 
son of  said  debt  and  mortgage. 

Note. — See  also,  ante,  form  No.  7  (e). 

No.  16. 

CONVERSION  AND  RECONVERSION. 

(a)  Positive  direction  to  convert  realty  into  money. 

(b)  Conditional  direction  to  convert  realty  into  personalty. 

(c)  Conditional  direction  to  convert  personalty  into  realty. 

General  Note. — In  connection  with  the  estate  of  decedents,  realty 
and  personalty  are  not  always  similarly  considered  as,  for  instance, 
the  personal  estate  is  primarily  liable  for  the  decedent's  debts,  see 
§§784,  785.  A  testator  may,  however,  by  express  directions  in  his  will, 
convert  realty  into  personalty,  or  personalty  into  realty,  as  by  direct- 
ing that  certain  lands  be  sold  by  his  executor  and  that  the  proceeds  be 
divided  among  certain  beneficiaries,  or  that  certain  moneys  be  employed 
In  the  purchase  of  land.  If  the  will  does  not  postpone  the  conversion 
until  the  happening  of  some  future  contingency  or  leave  the  same  to 
the  discretion  of  the  testator,  the  conversion  is  deemed  to  take  place 
as  of  the  date  of  the  testator's  death,  see  §§  807-809.  For  the  purpose  of 
an  inheritance  or  succession  tax,  realty  so  constructively  or  equitably 
converted  is  deemed  money  at  the  death  of  the  testator,  see  §  288.  If 
the  conversion  is  to  be  made  only  for  some  specified  purpose  which 
fails,  the  conversion  will  likewise  fail,  see  §  810.    All  Interested  bene- 
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ficiaries,  however,  may  elect  to  take  the  property  in  its  original  form 
and  thus  effect  a  reconversion,  see  §  812.  This  equitable  conversion  of 
realty  into  personalty,  however,  will  not  bar  a  widow's  dower,  see 
§  811. 

(a)  Positive  direction  to  convert  realty  into  money.  I 
direct  that  my  executor  hereinafter  named,  or  his  succes- 
sor, as  soon  as  practicable  but  not  later  than  one  year 
after  my  will  has  been  admitted  to  probate,  sell  and  con- 
vert into  money  that  certain  tract  of  land  (insert  descrip- 
tion). Said  sale  shall  be  for  cash  at  either  public  auction 
or  private  sale,  as  my  said  executor  or  his  successor  shall 
deem  most  advisable,  and  I  direct  that  it  may  be  made 
without  my  said  executor  or  his  successor  being  required 
to  secure  an  order  of  court  therefor.  The  proceeds  of 
such  sale  I  hereby  bequeath  to  the  childreii,  living  at  the 

time  of  my  death,  of  my  son  R and  my  daughter 

M in  equal  shares  per  capita,  and  I  direct  that  my 

said  executor  or  his  successor  so  distribute  the  same. 

(b)  Conditional  direction  to  convert  realty  into  person- 
alty. In  the  event  my  daughter  S is  living  at  the  time 

of  my  death,  then  I  direct  that  my  executor  hereinafter 
named,  or  his  successor,  sell,  without  order  of  court  and 
at  private  sale  for  cash,  that  certain  tract  of  land  (insert 
description)  and  invest  the  proceeds  thereof  in  United 
States  government  bonds,  I  hereby,  bequeathing,  in  the 
event  above  mentioned,  the  property  above  mentioned 
converted  into  bonds  as  aforesaid,  unto  my  executor  or 
his  successor  in  trust  as  follows :  To  hold  said  bonds  to 

the  use  of  my  said  daughter  S during  the  term  of  her 

natural  life  and  to  pay  the  income  or  interest  thereon  to 
my  said  daughter  during  her  life ;  upon  the  death  of  my 
said  daughter  said  bonds,  are  to  pass  and  be  delivered 

to  my  son  E as  his  absolute  property.   In  the  event 

my  daughter  S shall  die  before  the  time  of  my  death, 

then  said  tract  of  land  above  described  is  to  pass  to  my 
son  E ■  absolutely  and  unconditionally. 
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(c)  Conditional  direction  to  convert  personalty  into  re- 
alty. In  the  event  my  son  E is  living  at  tlie  time  of 

my  death,  I  direct  my  executor  hereinafter  named  to  sell 

all  my  stock  holdings  in  the Company,  being 

shares  which  are  now  standing  in  my  name,  for  cash  and 
without  order  of  court,  and  invest  the  same  in  a  tract  of 
land  in  the  county  of ,  state  of ,  suitable  for  farm- 
ing purposes,  and  cause,  if  necessary,  to  be  erected 
thereon  such  permanent  improvements  as  shall  put  such 
tract  in  condition  for  use  as  a  home  place  and  for  farming 
purposes.  All  the  proceeds  derived  from  the  sale  of  said 
stock  shall  be  used  for  such  purposes.  I  hereby  give  and 
devise  to  my  son  R ,  in  the  event  hereinbefore  men- 
tioned, the  said  property  purchased  from  the  proceeds  of 
the  sale  of  stock  as  before  mentioned  for  the  term  of  his 
natural  life  and  upon  his  death  I  give  said  property  in 

fee  simple  to  my  son  T .  In  the  event  my  son  E 

shaU  die  prior  to  the  time  of  my  death,  then  my  stock, 

holdings  hereinbefore  mentioned  in  the  Company 

shall  pass  to  my  son  T absolutely  and  uncondition- 

aUy. 

No.  17. 

CHARGES  FOR  PAYMENT  OF  LiEXJACIES. 

(a)  Charging  estate  generally. 

(b)  Charging  payment  of  legacies  upon  personalty. 

(e)  Charging  payment  of  legacies  upon  realty  generally. 

(d)  Charging  payment  of  certain  legacy  upon  specified  realty. 

General  Note. — ^A  specific  legacy,  which  is  one  of  particular  prop- 
erty specially  designated,  passes  such  particular  property  only.  Demon- 
strative legacies  are  for  a  designated  amount  of  money  or  property  to 
be  paid  out  of  a  specified  fund  or  property.  A  general  legacy  is  merely 
of  an  amount  of  money  or  property  to  be  paid  out  of  the  estate  gen- 
erally. A  residuary  legacy  is,  commonly  speaking,  the  personalty  not 
otherwise  effectually  disposed  of  by  the  testator  in  his  will.  If  the 
fund  out  of  which  a  demonstrative  legacy  is  to  be  paid  should  fail,  it 
then  hecomes  in  effect  a  general  legacy.  Should  the  assets  of  the  estate 
be  insufficient  to  pay  the  debts  the  legacies  must  be  reduced.    As  to 
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order  of  reduction,  see  §  G90.  The  order  of  reduction  or  abatement 
may  be  altered  by  specific  directions  of  the.  testator  in  his  will,  either 
by  instructions  as  to  the  payment  of  debts,  see  ante,  form  No.  7  and 
notes;  or  by  provisions  as  to  abatement,  see,  post,  form  No.  18  and 
notes.  A  mere  direction  by  the  testator  that  all  debts  and  legacies 
shall  be  paid,  if  it  can  be  fairly  construed  to, refer  to  the  personalty, 
will  not  be  deemed  to  be  a  charge  upon  the  realty,  see  §  787.  And 
as  to  the  effect  of  doubtful  expressions,  see  §  788.  The  personal  estate 
of  a  testator  is  primarily  resorted  to  to  satisfy  all  legacies,  see  §  785. 
The  testator,  however,  may  desire  that  a  certain  general  legacy,  or  all 
general  legacies,  shall  be  paid  out  of  specified  personalty,  or  that  the 
personalty  shall  be  relieved  of  such  burden  in  one  or  more  instances 
and  that  the  payment  of  a  legacy  or  legacies  shall  be  charged  upon 
.  designated  realty.  In  all  such  cases  the  testator  should  clearly  express 
his  intention,  see  §§  785,  792,  793. 

(a)  Charging  estate  generally.  I  direct  that  all  the  be- 
quests hereinbefore  set  forth  be  first  paid,  and  after  the 
payment  thereof  I  bequeath  and  devise  the  remainder  of 
my  estate,  real  and  personal,  unto,  etc. 

I  bequeath  to  C D the  sum  of dollars  and 

,  direct  that  this  legacy  shall  be  a  charge  upon  all  the 
estate,  real  and  personal,  of  which  I  may  die  possessed, 
and  shall  be  paid  and  satisfied  prior  to  the  payment  or 
satisfaction  of  all  other  dispositions  herein  made. 

I  bequeath  the  sum  of dollars  to  C D and 

direct  that  if  my  personal  estate  be  insufficient  to  pay  the 
same,  it  shall  be  a  charge  upon  and  be  paid  out  of 
my  real  estate,  and  if  necessary,  my  executor  is  directed 
to  sell  such  of  my  real  estate  as  may  be  necessary  for  the 
purpose. 

Note. — See  §  786.  As  to  forms  for  charging  the  payment  of  debts 
generally,  see,  ante,  forms  No.  7  (a)  and  7  (b). 

(b)  Charging  payment  of  legacies  upon  personalty.  I 
direct  that  the  legacies  hereinbefore  set  forth  shall  be 
paid  out  of  my  personal  estate  only,  none  of  said  legacies 
to  be  a  charge  upon  any  real  property  of  which  I  may  be 
possessed  at  the  time  of  my  death,  my  personal  estate  to 
be  resorted  to,  for  the  payment  of  said  legacies,  in  the 
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following  order :  Cash  in  bank,  personalty  not  herein  spe- 
cifically devised,  my  stock  holdings  in  the  Com- 
pany, personalty  bequeathed  to  my  residuary  legatee,  and 
thereafter,  if  necessary,  any  personal  property  of  which 
I  may  die  possessed. 

Note. — Personal  estate  Is  primarily  liable  for  payment  of  legacies, 
see  §  785.  As  to  charging  the  payment  of  debts  upon  specific  person- 
alty, see,  ante,  form  No.  7  (c). 

(c)  Charging  payment  of  legacies  upon  realty  gener- 
ally. Having  herein,  either  specifically  or  otherwise,  dis- 
posed of  all  my  personal  estate  now  owned  or  which  may 
be  hereafter  acquired,  I  direct  that  the  general  legacies 
hereinbefore  set  forth  (or  certain  general  legacies  which 
the  testator  may  specially  mention)  be  a  charge  upon  all 
the  real  estate  of  which  I  may  die  possessed,  whether 
herein  specifically  devised  or  otherwise  disposed  of,  and 
that  said  legacies  shall  not  be  a  charge  upon  my  per- 
sonal estate,  even  though  my  real  estate  be  insufficient  to 
pay  the  same ;  and  I  hereby  direct  my  executor  to  sell  any 
or  all  of  the  real  estate  of  which  I  may  die  possessed 
as  may  be  necessary  for  the  purpose  of  satisfying  said, 
general  legacies. 

Note. — As  to  charging  specific  realty  with  the  payment  of  debts,  see, 
ante,  form  No.  7  (d). 

(d)  Charging  payment  of  certain  legacy  upon  specified 

realty.    I  bequeath  the  sum  of  dollars  to   C 

D and  direct  that  the  payment  thereof  be  a  charge 

against  the  real  property  hereinafter  described  and  con- 
ditionally devised  to  A B ,  said  A B to 

have  the  option  of  paying  at  the  time  of  the  distribution 

of  my  estate,  said  legacy  to  C B and  taking  said 

realty  free  from  the  charge  therefor ;  but  in  the  event  said 
A B shall  fail  so  to  do,  then  I  direct  my  execu- 
tor to  sell  said  property  and,  out  of  the  proceeds,  pay 
said  legacy  to  C D ,  any  amount  remaining  after 
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such  payment  to  pass  and  be  paid  to  A B- 


hereby  devise  that  certain  real  property  above  mentioned 
and  more  particularly  described  (insert  description)  to 

A B subject  to  and  charged  with  the  payment  of 

the  aforesaid  legacy  to  C T> . 

Note. — For  form  charging  specific  realty  with  the  payment  of  debts, 
see,  ante,  form  No.  7  (d). 

No.  18. 

DraECTIONS  AS  TO  ABATEMENT  OF  LEGACIES. 

(a)  That  legacy  shall  not  abate. 

(b)  Fixing  order  of  abatement. 

(e)  Directions  as  to  specific  legacies  and  devises. 

General  Note. — As  to  abatement  of  legacies  generally,  see  §§  690-707. 
Abatement  of  legacies  is  their  reduction  occasioned  by  the  insufficiency 
of  the  assets  of  the  estate  to  pay  all  debts  and  legacies.  If  not  other- 
wise specified  In  the  will,  legacies  abate  In  the  following  order:  resid- 
uary, general,  then  demonstrative  and  specific,  a  demonstrative  legacy 
partaking  of  the  character  of  both  a  general  and  a  specific  legacy,  see 
§  690.  An  exception  to  the  rule  that  general  legacies  abate  propor- 
tionally Is  where  they  are  given  for  a  valuable  consideration,  such  as 
for  the  relinquishment  of  a  debt  or  to  a  widow  in  lieu  of  dower,  or 
where  property  is  disposed  of  under  a  power  of  appointment,  see 
§§  697-700.  The  order  or  manner  of  abatement,  however,  may  be  con- 
trolled by  directions  of  the  testator  in  his  will,  see  §  691. 

(a)  That  legacy  shall  not  abate.  I  bequeath  the  sum  of 

dollars  to  my  beloved  wife  M and  direct,  should 

the  assets  of  my  estate  be  insufficient  to  pay  my  debts, 
funeral  charges,  expenses  of  administration  and  the  lega- 
cies herein  given,  that  all  other  legacies  shall  first  abate 
and  that  said  legacy  to  my  wife  shall  be  paid  in  full. 

(b)  Fixing  order  of  abatement.  Should  the  assets  of  my, 
estate  be  insufficient  to  pay  my  debts  and  the  legacies 
herein  given,  I  direct  that  said  legacies  shall  abate  in  the 

following  order :  First,  the  legacy  of dollars  herein 

given  to  my  nephew  R ;  second,  the  personalty  herein 

bequeathed  to  my  residuary  legatee,  and,  third,  the  gen- 
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eral  legacies  herein  given  to  my  nieces  and  nephews, 

E ,  B ,  J ,  D and  S ,  abatement  among 

this  last-mentioned  group  of  legacies  to  be  pro  rata. 

Note.— See  §§  692,  693. 

(c)  Directions  as  to  specific  legacies  and  devises. 
Should  the  assets  of  my  estate  not  herein  specifically  be- 
queathed or  devised  be  insufficient  to  pay  the  debts  and 
expenses  thereof,  I  direct  that  such  deficiency  be  first  sat- 
isfied out  of  the  specific  legacy  of  stock  of  the Com- 
pany herein  given  to  my  niece  B ,  next  out  of  the  spe- 
cific legacy  of  bonds  of  the Company  herein  given  to 

my  nephew  E ,  next  pro  rata  out  of  the  remaining 

specific  legacies  herein  given,  and,  lastly,  pro  rata  out  of 
the  specific  devises  herein  made. 

Note.— See  §  695. 

No.  19. 

PROVISIONS  TO  PREVENT  LAPSE. 

(a)  Should  beneficiary  die  before  testator. 

(b)  Gift  upon  condition. 

(e)  Gift  dependent  upon  contingency, 
(d)  Object  of  gift  failing. 

General  Note. — As  to  lapsed  legacies  and  devises  generally,  see 
§§  749-781.  A  lapsed  legacy  Is  one  which  fails  because  of  the  death  of 
the  beneficiary  prior  to  that  of  the  testator,  or  the  non-happening  of 
some  contingency  or  the  non-performance  of  some  condition  precedent, 
see  §§  749,.  756;  or  where  the  object  of  the  gift  fails,  see  §  766.  The 
testator,  however,  may,  by  provisions  in  his  will,  prevent  lapse  or,  in 
other  words,  substitute  a  second  beneficiary  should  the  gift  fail  to  the 
first,  see  §§  770,  771.  Unless  otherwise  provided,  lapsed  legacies  and 
devises  accrue,  as  a  general  rule,  to  the  benefit  of  the  residuary  legatee 
and  devisee,  see  §§  777-781.  In  some  jurisdictions,  however,  statutes 
have  been  enacted  to  prevent  lapse,  so  that  unless  otherwise  directed, 
the  property  would  pass  to  the  children'  or  heirs  of  a  beneficiary  dying 
before  the  testator,  see  §§  752-755.  Legatees  and  devisees  should  not 
be  substituted  by  the  mere  use  of  words  of  inheritance  such  as  "or 
his  heirs"  or  "and  his  heirs,"  since  they  are  generally  held  to  be 
words  of  limitation,  merely  descriptive  of  the  estate  given,  see  §§  774, 
775. 
Ill  Com.  on  Wills— 55 
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(a)  Should  "beneficiary  die  before  testator.  In  the  event 
my  brother  E is  living  at  the  time  of  my  death,  I  be- 
queath him  the  sum  of dollars,  but  should  my  said 

brother  die  prior  to  that  time,  I  bequeath  the  said  sum  of 
dollars  to  M ,  the  daughter  of  my  said  brother. 

I  bequeath  the  sum  of dollars  to  my  son  D , 


but  in  the  event  of  D 's  death  before  mine,  said  legacy 

shall  not  lapse  but  shall  go  to  the  children  of  my  said  son 
who  are  living  at  the  time  of  my  death. 

(b)  Gift  upon  condition.   I  bequeath  to  A R , 

■now  in  my  employ  as  butler,  the  sum  of dollars  upon 

the  condition  and  in  the  event  only  that  he  remain  in  my 
employ  until  the  time  of  my  death,  but  in  the  event  of  his 
voluntarily  quitting  my  service  prior  to  my  demise,  then 

said  A E shall  receive  nothing  and  said  sum  of 

• dollars  shall  go  and  be  paid  to  my  daughter  R . 

Note.— See  §  757. 

(c)  Gift  dependent  upon  contingency.  In  the  event  of 

my  death  before  my  niece  E C attains  the  age  of 

eighteene  years,  I  bequeath  to  her  the  sum  of dol- 
lars, but  should  my  said  niece  attain  the  age  of  eighteen 
years  prior  to  my  death,  then  and  in  that  event  my  said 

niece  R C shall  take  nothing  under  this  will  and 

said  sum  of dollars  shall  go  absolutely  and  be  paid 

to  my  niece  L E . 

Note.— See  §  757. 

(d)  Object  of  gift  failing.   I  bequeath  to  my  brother 

E the  sum  of dollars  to  be  used  exclusively  for 

paying  the  expenses  of  the  last  illness  and  funeral  charges 
of  our  mother,  but  should  our  mother  die  before  me,  then 
my  said  brother  shall  take  nothing  by  reason  of  the  above 

bequest,  but  said  sum  of dollars  shall  go  to  my  son 

B . 

Note.— See  §  766. 
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No.  20. 

WORDS  DESCRIPTIVE  OF  CLASSES  OF  BENEFICLAEIES. 

(a)  "Children"  and  "issue." 

(b)  "Heirs." 

(e)  "Next  of  kin,"  "relations"  or  "legal  representatives." 

(d)  "Nieces"  or  "nephews." 

(e)  "Cousins." 

(f)  "Family." 

(g)  "Husband"  or  "wife." 

(h)  To  a  class :  Designating  date  when  members  of  class  are  to  be 
determined. 

General  Note. — ^As  to  words  descriptive  of  classes  of  beneficiaries, 
sfee  §§  840-897.  In  wills  we  often  find  dispositions  wherein  "children," 
"issue,"  "heirs,"  "next  of  kin,"  or  the  like,  are  mentioned.  The  com- 
mon understanding  of  such  terms  may  differ  from  their  legal  meaning, 
or  their  effect  may  be  changed  by  reference  to  the  statute  of  dis- 
tribution. Some  terms  are  employed  both  as  words  of  purchase  and 
as  words  of  limitation  according  to  the  manner  of  their  use,  the  entire 
will  being  scanned  to  ascertain  the  testator's  intention.  Many  contro- 
versies have  arisen  as  to  who  were  intended  as  beneficiaries  and  as 
to  the  date  which  determines  who  shall  be  inclrfded  in  the  class.  If 
such  words  as  "children,"  "heirs,"  or  the  like  are  inserted  with  the 
intent  that  they  shall  take  under  the  will,  such  purpose  should  be 
clearly  expressed,  as  likewise  should  the  date  for  ascertaining  who 
shall  be  included  in  the  class.  These  diflicultles  may  be  overcome, 
of  course,  by  describing  beneficiaries  by  name.  This,  however,  makes 
the  gifts  individual  and  should  one  of  the  named  beneficiaries  die 
before  the  testator,  the  gift  to  him  will  fail  unless  the  will  direct  that 
it  shall  go  to  the  survivors.  With  gifts  to  a  class  the  entire  gift  goes 
to  those  coming  within  the  description  of  the  class  at  the  date  of  its 
ascertainment,  suffering  no  diminution  because  of  the  prior  death  of 
one  of  the  beneficiaries,  but  also  including  in  the  class  those  coming; 
within  the  description  who  are  born  after  the  execution  of  the  will. 
The  testator  often  desires  that  such  be  included  and  therefore  gifts 
to  a  class  are  common. 

(a)  "Children"  and  "issue."  I  bequeatli  the  sum  of 

dollars  to  the  children,  living  at  the  time  of  my 

death,  of  my  brother  R ,  and  to  the  issue,  then  living, 

of  those  children  of  my  brother  R who  "may  have  died 

prior  to  such  time,  the  said  sum  to  be  divided  between 
the  living  children  of  my  brother  R and  the  issue, 
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if  any,  of  any  deceased  child,  per  stirpes  and  not  per 
capita,  the  issue  of  any  deceased  child  to  take  only  such 
share  as  would  have  gone  to  the  parent  of  such  had  he  or 
she  survived  me. 

Note. — Those  included  in  the  term  "children,"  see  §§840-847;  and 
In  the  term  "issue,"  see  §§  848,  849.  "Clilldren"  as  a  word  of  purchase, 
see  §§  913,  952.  "Children"  as  a  word  of  limitation,  see  §§  914,  953. 
"Issue"  as  a  word  of  purchase  or  of  limitation,  see  §§  915,  946.  If  the 
issue  of  a  deceased  member  of  the  class  are  to  take  in  his  stead,  the 
testator  should  designate  whether  the  division  among  all  beneficiaries 
is  to  be  per  stirpes  or  per  capita,  since  per  capita  distribution  is  often 
favored  by  the  courts,  but  on  the-  other  hand  is  often  controlled  by  the 
statutes  of  distribution,  see  §§  868-872.  For  form  as  to  proportion  of 
distribution,  see,  post,  form  No.  22. 

(b)  "Heirs."  I  bequeath  to  the  heirs  at  law  of  my  uncle 

E C the  sum  of dollars,  I  intending  hereby 

to  name  as  beneficiaries  those  who,  at  the  time  of  my 
death,  would  succeed  to  the  personal  estate  of  my  said 
uncle  as  if  he  had  died  at  the  moment  of  my  death,  the 
division  among  such  heirs  to  be  according  to  the  right 
of  representation  as  set  forth  in  the  statute  of  distribu- 
tion regarding  succession  to  personal  estates. 

I  devise  to  A B that  certain  tract  of  land  (in- 
sert description)  for  the  term  of  his  natural  life,  and  at 
his  death  said  property  and  all  interest  and  estate  therein 
is  to  go  in  fee  simple  and  is  hereby  devised  to  those  indi- 
viduals who  are  my  heirs  at  law  at  the  time  of  my  death, 
division  among  such  heirs  to  be  per  capita. 

Note. — Those  included  in  the  term  "heirs,"  see  §§  850-852.  "Heirs" 
as  a  word  of  limitation,  see  §§  910-912.  The  word  "heirs"  is  not  pri- 
marily one  of  purchase,  and  if  intended  as  such,  it  must  be  employed 
as  descriptio  persons,  see  §  851.  It  is  a  term  which  must  be'  used 
with  caution. 

(c)  "Next  of  kin,"  "relations"  or  "legal  representa- 
tives." I  devise  that  certain  tract  of  land  (insert  de- 
scription) to  A B for  the  term  of  his  natural 

life,  and  at  his  death  said  property  and  all  interest 
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therein  is  to  go  in  fee  simple  and  is  hereby  devised  to 

those  individuals  who,  at  the  death  of  A B ,  are 

his  next  of  kin  (or,  his  blood  relations)    (or,  his  legal 

representatives),  being  those  who,  at  the  death  of  A 

B ,  would  succeed  to  his  real  estate  if  he  should  die  in- 
testate, said  next  of  kin  (or  relations  or  representatives) 
to  take  in  such  proportion  as  they  would  have  taken  under 

the  statute  of  distribution  in  the  event  of  A B 

dying  intestate. 

Note. — For  definition  of,  and  those  Included  in,  tlie  terms,  next  of 
liin,  see  §§854,  855;  relatives  or  relations,  see  §§856,  857,  and  repre- 
sentatives or  legal  representatives,  see  §  858.  The  use  of  the  above 
terms  is  not  to  be  recommended,  since  their  meanings  are  not  defi- 
nitely established  and  their  employment  in  a  will  may  lead  to  needless 
litigation.  And  neither  a  husband  nor  wife  is  the  heir,  next  of  kin 
or  relation  of  the  other,  see  §  862. 

(d)  "Nieces"  or  "nephews."  I  devise  that  certain 
tract  of  land  (insert  description)  to  my  nieces  and 
nephews  living  at  the  time  of  my  death ;  that  is,  the  sons 
and  daughters  who  may  be  living  at  said  time,  of  my 
brothers  and  sisters. 

Note. — Those  included  in  the  term  "nieces"  or  "nephews,"  see  §  859. 
Unless  the  facts  or  the  expressions  in  the  will  make  necessary  a  con- 
struction to  the  contrary,  nieces  and  nephews  comprise  only  those 
related  by  consanguinity  and  not  by  affinity. 

(e)  "Cousins."  I  bequeath  the  sum  of dollars  to 

my  first  cousins  and  the  sum  of dollars  to  my  first 

cousins  once  removed. 

Note. — Those  included  in  the  term  "cousins,"  see  §  860. 

(f)  "Family."  I  bequeath  the  sum  of dollars  to 

the  family  of  A . 

Note. — The  word  "family"  Is  here  equivalent  to  "children,"  and  does 
not  include  "A"  or  his  wife.  A  gift  to  "A  and  his  family"  would 
include  "A"  jointly  with  his  children,  see  §  861. 
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(g)  "Husband"  or  "wife."  I  bequeath  to  my  wife 
M the  sum  of dollars. 

JMote.— As  to  the  effect  of  divorce,  see  §§  765,  864.  Effect  of  an 
illegal  marriage,  see  §  863. 

I  bequeath  to  my  widow  the  sum  of ^.  dollars. 

Note. — This  means  the  wife  surviving  the  testator,  see  §  765.  Neither 
a  husband  nor  wife  is  the  heir  or  next  of  kin  of  the  other,  see  §  862. 

(h)  To  a  class :  Designating  date  when  members  of  class 

are  to  be  determined.  I  bequeath  the  sum  of dollars 

to  the  children  living  at  the  time  of  my  death,  of  my 
brothers  E and  C and  of  my  sister  M . 

I  bequeath  the  sum  of dollars  to  the  present  bom 

children  of  my  brother  and  sister  R and  C . 

I  bequeath  the  sum  of dollars  to  the  children  now 

living,  of  my  brother  R . 

I  devise  that  certain  tract  of  land  (insert  description) 

to  A E for  his  use  for  the  term  of  his  natural  life, 

and  at  his  death  to  pass  in  fee  simple  to  his  children  liv- 
ing at  his  death. 

Note. — Gifts  to  a  class  generally,  see  §§  873-897.  Effect  of  statutes 
to  preyent  lapse,  see  §§  874,  875.  Designating  beneficiaries  by  name  as 
well  as  a  class  may  cause  the  gift  to  be  considered  as  though  to  indi- 
viduals, see  §  877. 

Unless  otherwise  specified  in  the  will  or  made  necessary  by  the  nature 
of  the  gift  and  the  postponement  of  its  vesting,  the  class  Includes 
those  answering  the  description  at  the  date  of  the  testator's  death; 
when  the  class  is  determined,  after-born  persons,  though  answering 
the  description,  are  not  admitted,  see  §§  876,  881-883,  889.  If  the  gift 
to  a  class  is  the  remainder  over  after  a  life  estate,  generally  the  class 
comprises  those  living  at  the  death  of  the  life  tenant,  see  §§  887-890. 


No.  21. 

WORDS  OF  SUBVIVOESHIP. 

(a)  Direct  gift. 

(b)  Grift  preceded  by  life  estate. 

(c)  Gift  to  named  beneficiaries  or  survivors. 
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(d)  Gift  to  named  beneficiaries,  their  issue  and  survivors. 

(e)  Gift  to  children  and  issue  of  deceased  children. 

General  Note. — ^Words  of  survivorship  may  have  reference  to  those 

liviBg  at  a  certain  time,  as  to  the  children  of  A who  survive  him, 

or  they  may  be  used  in  connection  with  gifts  to  designated  individuals, 
the  share  of  any  one  dying  before  a  specified  time  to  go  to  the  "sur- 
vivors."   The  general  rule,  no  contrary  intention  appearing  in  the  will, 

is  that  a  gift  to  the  surviving  children  of  A refers  to  those  living 

at  the  time  of  the  death  of  the  testator,  this  being  a  direct  gift  to 
such  children,  see  §  893.  If  the  gift  is  preceded  by  a  life  estate  the 
authorities  are  conflicting,  see  §§  894-896.  The  word  "survivors"  may 
mean  "others,"  that  is,  the  other  beneficiaries  directly  named  who 
survive;  but  where  issue  of  a  deceased  beneficiary  is  to  take  the  share 
of  their  deceased  parent,  the  question  arises  as  to  whether  the  issue 
of  a  deceased  beneficiary  is  entitled  to  partake  with  the  other  sur- 
vivors In  the  share  of  a  beneficiary  dying  without  issue,  see  §§  891,  892. 
And  as  to  the  accrued  interest  of  one  survivor  passing  at  his  death  to 
the  remaining  survivors,  see  §  897. 

(a)  Direct  gift.  I  bequeath  the  sum  of dollars  to 

the  surviviag  children  of  A . 

Note. — Generally  this  is  construed  to  mean  the  children  of  A , 

living  at  the  testator's  death,  see  §  893.    It  could  well  be  so  expressed. 

(b)  Gift  preceded  hy  life  estate.  I  devise  that  certain 
tract  of  land  (insert  description)  for  the  term  of  his 
natural  life,  and  at  his  death  said  property  and  all  in- 
terest and  estate  therein  shall  pass  to  and  vest,  in  fee 

simple,  in  those  children  of  A who  survive  him  (or, 

who  are  living  at  the  time  of  A 's  death). 

Note. — The  authorities  are  conflicting  as  to  who  are  intended  as 
survivors  when  the  gift  to  them  is  one  over  after  a  precedent  estate, 
therefore  it  is  advisable  to  state  specifically  the  date  at  which  the  sur- 
vivors are  to  be  determined,  see  §§  894-896.     Should  the  testator  desire 

the  interest  to  vest  in  A 's  children  at  his   (testator's)   death,  the 

remainder  over  would  be  to  A 's  children  living  at  the  date  of  the 

testator's  death.  Such  living  children  would  then  take  a  vested  interest 
at  the  death  of  the  testator,  enjoyment  and  possession  only  being 
postponed  until  the  death  of  A ,  see  §  895. 

(c)  Gift  to  named  beneficiaries  or  siirvivors.  I  be- 
queath the  sum  of dollars  to  A ,  B ,  C 
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and  D ,  in  equal  proportions,  but  should  any  of  the 

beneficiaries  just  designated  die  prior  to  the  time  of  my 
death,  then  the  interest  hereby  given  to  the  one  so  dying 
shall  pass  to  those  beneficiaries  who  survive  him,  and 
should  more  than  one  of  said  beneficiaries  die  prior  to 
the  time  of  my  death,  the  interest  herein  given  to  said 
beneficiaries,  as  well  as  such  interest  as  may  have  ac- 
crued to  any  of  them  by  reason  of  the  prior  death  of 
some  other  beneficiary,  shall  likewise  pass  to  those  then 
surviving,  so  that  should  but  one  of  said  beneficiaries 
survive  me,  said  beneficiary  shall  take  the  entire  sum 
herein  given. 

Note.— See  §§  891,  897. 

(d)  Gift  to  named  beneficiaries,  their  issue  and  survi- 
vors. I  bequeath  the  sum  of dollars  to  A ,  B , 

C and  D ,  in  equal  proportions,  or  to  the  survivor 

or  survivors  of  them  and  the  issue  of  any  of'them  who 
may  have  died  prior  to  the  time  of  my  death,  such  issue 
surviving  me  to  take  the  share  which  would  have  gone  to 
their  deceased  parent  had  he  survived  me,  such  issue  tak- 
ing by  right  of  representation;  should  A ,  B , 

C or  D die  before  the  time  of  my  death  and  leave 

no  issue  who  survive  me,  then  the  share  of  the  one  so 
dying,  including  any  interest  which  theretofore  may  have 
accrued  to  him  by  reason  of  survivorship,  as  well  as  any 
original  interest  herein  given,  shall  pass  and  inure  to 
the  benefit  of  the  survivors  of  them  and  the  issue  sur- 
viving me  of  any  of  them  who  may  have  died  previous  to 
the  time  of  my  death,  such  issue  to  take  by  right  of  rep- 
resentation such  share  as  their  deceased  parent  would 

have- taken  had  he  survived  me.    Should  A ,  B , 

C and  D all  die  prior  to  the  time  of  my  death, 

leaving  no  issue  of  any  of  them  surviving  me,  then  I 
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bequeath  the  aforesaid  sum  of  dollars  to  M 

E . 

Note. — The  survivors  of  specified  beneficiaries  would  not,  strictly, 
include  substituted  beneficiaries  such  as  the  issue  of  one  deceased. 
"Survivors,"  therefore,  has  been  construed  to  mean  "others,"  see  §§  891, 
892.  But  since  the  rule  is  unsettled,  it  is  advisable  that  the  testator 
expressly  declare  how  and  to  what  extent  the  issue  of  a  deceased 
beneficiary  are  to  take.  And  Interests  accruing  by  reason  of  survivor- 
ship do  not  generally  pass  to  the  remaining  survivors  upon  the  death 
of  one  to  whom  such  interest  has  theretofore  accrued,  so  this  point 
should  be  specifically  covered,  see  §  897. 

(e)  Gift  to  children  and  issue  of  deceased  children.  I 
devise  that  certain  tract  of  land  (insert  description)  to 

those  children,  of  my  brother  R ,  who  may  be  living 

at  the  time  of  my  death,  and  the  issue  surviving  me  of 
any  child,  of  my  said  brother,  who  may  have  died  before 
the  time  of  my  death  and  have  left  issue  surviving  me, 
the  issue  of  any  deceased  child  to  take  only  such  share 
of  the  property  herein  devised  a-s  the  parent  of  such  issue 
would  have  taken  had  he  or  she  been  living  at  the  time  of 
my  death,  division  to  be  made  per  stirpes  and  not  per 
capita. 

No.  22. 

PROPORTIONS  IN  WHICH  BENEFICIARIES  ARE  TO  TAKE. 

(a)  Per  capita. 

(b)  Per  stirpes. 

General  Note. — There  is  a  conflict  of  opinion  as  to  the  proportions 
of  a  testamentary  gift  which  shall  be  taken  by  various  beneficiaries 
who  have  been  designated  collectively,  especially  where  the  benefi- 
ciaries include  a  parent  and  several  of  his  children,  or  where  the  issue 
are  substituted  in  the  place  of  a  deceased  parent,  or  where  the  gift 
is  to  a  person  described  as  standing  in  a  certain  relation  to  the  testator 
and  to  the  children  of  another  person  standing  in  the  same  relation, 
and  the  like.  If  the  beneficiaries  take  per  capita,  each  beneficiary  takes 
an  equal  share  irrespective  of  relationship;  if  the  beneficiaries  take  per 
stirpes,  tljey  take  by  right  of  representation,  as  the  children  of  one 
son  of  the  testator  collectively  taking  only  an  equal  share  with 
another  son.     See  §§  868,  872.     This  matter  is  sometimes  construed 
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according  to  the  statute  of  distribution,  as  where  the  beneficiaries  are 
named  collectively  as  heirs,  ne^xt  of  kin,  or  the  like,  the  statute  being 
resorted  to  .not  only  to  ascertain  who  shall  take,  but  the  proportions  in 
which  they  shall  take,  see  §  869.  The  testator,  however,  may  direct 
who  shall  take  and  the  share  which  shall  go  to  each,  and  it  is  advisable 
that  the  testator  clearly  express  his  intentions,  see  §§  870-872. 

(a)  Per  capita.  I  bequeath  the  sum  of dollars  to 

be  divided  equally,  share  and  share  alike,  among  the  chil- 
dren, living  at  the  time  of  my  death,  of  my  brother  E 

and  my  sister  M . 

I  bequeath  the  sum  of dollars  to  my  brother  E 

and  the  children  who  are  living  at  the  time  of  my  death, 
of  my  sister  M ,  the  division  between  all  of  said  bene- 
ficiaries to  be  per  capita,  share  and  share  alike,  my 

brother  R to  take  only  an  equal  share  with  each  of 

said  children. 

Note. — Where  the  beneficiaries  stand  in  different  relationships  to 
the  testator,  it  is  advisable  to  state  with  great  particularity  the  share 
which  each  is  to  take,  see  §  87f. 

(b)  Per  stirpes.  I  devise  that  certain  tract  of  land  (in- 
sert description)  to  my  son  E and  my  daughter  B 

and  the  children  of  my  deceased  son  M ,  division  to 

be  made  per  stirpes  and  not  per  capita,  a  one-third  inter- 
est therein  to  vest  in  each  of  my  children  named  and  the 
remaining  third  interest  to  vest  in  the  children  of  my  de- 
ceased son. 

I  bequeath  the  sum  of dollars  to  the  heirs  at  law 

of  my  deceased  uncle  E B ,  the  individuals  con- 
stituting said  class  to  be  those  who  under  the  statutes  of 
this  state  would  succeed  to  the  personal  estate  of  my 
uncle  as  if  he  had  died  intestate  at  the  moment  of  my 
death  and  distribution  among  said  heirs  at  law  shall  be 
according  to  and  in  the  proportions  fixed  by  the  statute 
of  distribution  of  this  state  for  the  distribution  of  per- 
sonalty in  the  event  of  intestacy. 

Note. — See  also,  form  No.  20  (a),  (b)  and  (c). 
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No.  23. 

ESTATES  IN  FEE  SIMPLE. 

I  devise  unto  C D ,  his  heirs  and  assigns  for- 
ever, all  my  right,  title  and  estate  in  and  to  the  following 
'  described  real  property,  to-wit  (insert  description). 

I  devise  unto  C D-; forever  all  the  real  property 

or  estate  of  which  I  may  be  possessed  at  the  time  of  my 
death. 

Note. — The  word  "hejrs,"  or  other  words  of  inheritance,  are  not  now 
held  necessary  to  convey  a  title  in  fee  simple,  but  because  of  the  rule 
of  the  common  law  that  a  devise  of  real  estate  in  general  terms,  unac- 
companied by  words  of  inheritance  or  other  language  limiting  or  defin- 
ing the  quantity  of  the  estate  devised,  gave  only  a  life  estate  to  the 
devisee,  it  is  advisable,  for  universal  use,  for  the  testator  to  specially 
state  the  quantity  of  the  estate  given.  See  §§  918,  919.  As  to  statu- 
tory changes  regarding  words  of  limitation,  see  §§  935,  936.  The  use 
of  such  words  as  "estate,"  "property,"  "real  effects,"  "forever,"  ".abso- 
lutely," "exclusively,"  etc.,  indilcates  an  intention  to  pass  title  in  fee 
simple,  see  §§  921,  923.  Where  a  fee  is  devised,  rights  of  devisee  can 
not  be  limited,  see  §  931.  As  to  cutting  down  a  devise  in  fee  by  subse- 
quent provisions  in  the  will,  see  §§  932-934, 

No.  24. 

ESTATES  nsr  FEE  TAIIj. 

(a)  Estate  tail  general. 

(b)  Estate  tail  special. 

(c)  Estate  tail  male  or  female. 

General  Note. — ^As  to  estates  tail  by  devise  generally,  see  §§  937-956. 
As  to  words  sufficient  to  create  an  estate  tail,  see  §§  942-944.  Estates 
tail  may  also  be  created  by  implication,  see  §§  946-956.  See  also,  rule 
in  Wild's  Case,  §§  954-956.  An  estate  tail  is  an  estate  in  real  property 
granted  to  one  and  the  heirs  of  his  body,  the  heirs  taking  by  descent 
and  not  by  purchase.  It  may  be  limited  to  special  heirs  of  the  body, 
or  to  the  heirs  male  or  female  of  the  body,  but  It  must  not  be  limited 
to  the  heirs  of  the  devisee  generally,  otherwise  an  estate  in  fee  simple 
is  created.  Estates  tail  have  been  practically  abolished  in  the  United 
States,  being  converted  by  statute  into  estates  in  fee  simple,  life 
estates  with  remainder  over,  or  the  like,  see  §§  941,  944. 
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(a)  Estate  tail  general.  I  devise  tliat  certain  tract  of 

real  property  (insert  description)  unto  C D for 

life  and  after  Ms  death  to  th'e  heirs  of  his  body  begotten. 

I  devise  that  certain  tract  of  real  property,  etc.,  unto 
C D and  to  the  heirs  of  his  body  begotten. 

(b)  Estate,  tail  special.   I  devise  that  certain  tract  of 

real  property  (insert  description)  unto  C D and 

to  the  heirs  of  his  body  begotten  of  his  present  wife, 

M . 

•    Note. — ^An  estate  tail  special  dllEers  from  an  estate  tail  general  in 
that  it  is  to  special  heirs  of  the  body  of  the  tenant  in  tail,  see  §  937. 

(c)  Estate  tail  male  or  female.   I  devise  that  certain 

tract  of  land  (insert  description)  unto  C D and 

the  female  heirs  of  his  body  begotten. 

Note.- — Estates  tail  general  and  special  may  be  further  divided  into 
estates  tail  male  or  female.  The  foregoing  is  an  example  of  an  estate 
tail  female  general. 

I  devise  that  certain  tract  of  land  (insert  description) 
unto  0 D and  to  -the  male  heirs  of  his  body  begot- 
ten of  his  present  wife  M . 

Note. — The  above  is  an  example  of  an  estate  tail  male  speciaL 


No.  25. 

UPE  ESTATES. 

(a)  Devise  for  life  with  remainder  over. 

(b)  Gift  of  rents,  issues  and  profits,  or  the  use,  of  land. 
(e)  Gift  of  a  home,  with  provision  as  to  taxes. 

(d)  Life  estate  coupled  with  limited  power  of  disposition. 

(e)  Life  estate  in  realty  with  power  to  sell  and  reinvest  proceeds.  ~ 

(f )  Life  estate  in  personalty  with  power  to  sell  and  reinvest  pro- 

ceeds. 

(g)  Life  estate  with  power  of  appointment  by  wiU. 

General  Note. — As  to  testamentary  gifts  of  life  estates,  see  §§  957- 
988.  No  particular  form  of  words  is  necessary  to  create  a  life  estate, 
any  appropriate  words  are  sufficient,  see  §§  959,  960.    Life  estates  may 
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also  be  created  by  implication,  see  §§  967,  968.  Life  estates  may  be 
created  into  personalty  as  well  as  Into  realty,  see  §§  978-980,  except  as 
to  personalty  the  use  of  which  amounts  to  its  consumption,  see  §  981. 
As  to  the  respective  rights  of  the  life  tenant  and  the  remainderman, 
see  §§982-988. 

(a)  Devise  for  life  with  remainder  over.  I  devise  that 

certain  tract  of  land  (insert  description)  to  C D 

for  the  term  of  his  natural  life,  and  at  his  death  in  fee 
simple  to  E H . 

(b)  Gifts  of  rents,  issues  and  profits,  or  the  use,  of 

land.   I  devise  nnto  C D — —  during  the  term  of  his 

natural  life,  all  the  rents,  issues  and  profits  (or,  rents, 
income  and  profits)  (or,  use,  income  and  control)  of  that 
certain  tract  of  land  (insert  description),  and  at  his  death 
said  property  shall  pass  in  fee  simple  to  E H . 

Note. — An  unqualified  gift  of  the  rents,  issues  and  profits  of  land  at 
common  law  passed  an  estate  for  life  only,  but  by  reason  of  statutory 
changes  whereby  a  testator  is  presumed  to  have  disposed  of  all  of  his 
interest  in  the  property,  such  a  gift  would  now  pass  the  fee.  However, 
the  testator  may  by  express  terms  limit  the  gift  to  a  life  estate,  see 
§  961.  And  a  gift  of  use  and  occupation  of  premises  for  life  is  practi- 
cally the  same  as  a  gift  of  a  life  estate  in  the  property,  see  §  962.  As 
to  the  gift  of  the  income  of  personalty,  see  §  979. 

(c)  Gift  of  a  home,  with  provision  as  to  taxes.  I  direct 
that  my  wife  M shall  have  the  full  and  free  use,  pos- 
session, enjoyment  and  control,  during  her  natural  life,  of 
that  certain  house  and  lot  situated  at  the  northeast  corner 

of and streets  (describing  property)  for  use 

as  a  home  for  herself,  free  from  the  payment  of  taxes 
which  may  be  assessed  or  levied  upon  said  land  or  the 
improvements  thereon,  after  my  death.    I  hereby  devise 

said  property  to  my  son  R ,  subject  to  the  aforesaid 

right  of  my  said  wife  in  and  to  said  property,  hereby 

charging  said  R and  said  property  with  the  payment 

of  any  taxes  which  may  be  assessed  or  levied  against  said 
land  or  the  improvements  thereon,  after  my  death. 

(d)  Life  estate  coupled  with  limited  power  of  disposi- 
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Hon.  I  devise  that  certain  tract  of  land  (insert  descrip- 
tion) unto  my  "wife  M for  the  term  of  her  natural 

life,  my  said  wife,  however,  during  her  lifetime  to  have 
the  power  to  sell  and  dispose  of  so  much  of  said  property 
as  "ndll  insure  to  her  a  li-^ing  with  the  same  comforts  as 
she  is  now  enjoying,  such  sale  to  be  made  only  in  the 
event  the  children  of  myself  and  my  said  wife  do  not  pro- 
vide her  with  the  aforesaid  li"ving  and  comforts.  At  the 
death  of  my  said  "wife  all  of  the  above  described  property 
undisposed  of  for  the  reasons  above  stated  shall  pass  to 
and  vest  absolutely  in  my  son  R . 

Note. — ^Authorities  are  conflicting  as  to  an  apparent  devise  in  fee 
simple  being  limited  by  additional  provisions  to  a  life  estate,  see 
?§  927,  928,  972;  likewise  as  to  a  life  estate  coupled  with  an  absolute 
power  of  disposition,  see  §§  973,  974.  "Where  the  devise  is  limited  to  a 
life  estate  and  power  of  disposition  is  restricted,  see  §§  929,  975.  Aa 
to  a  gift  of  personalty  coupled  with  the  power  of  disposition,  see  §  980. 

(e)  Life  estate  in  realty  with  power  to  sell  and  reinvest 
proceeds.  I  de-vise  that  certain  tract  of  land  (insert  de- 
scription), to  my  "wife  M for  the  term  of  her  natural 

life  and  at  her  death  to  pass  to  and  vest  in  my  son  E 

absolutely ;  pro-nded,  however,  that  my  said  wife  during 
her  lifetime,  should  the  above  property  not  produce  a 
reasonable  income,  shall  have  and  is  herein  given  the 
power  to  dispose  of  any  or  all  of  said  property  for  cash, 
the  purchaser  from  her  to  take  title  in  fee  simple  unen- 
cumbered by  any  interest  in  remainder ;  but  my  said  "wife 
must  reinvest  the  proceeds  from  the  sale  of  said  prop- 
erty in  other  lands  and  shall  take  a  deed  therefor  which 
shall  convey  to  her  only  a  life  estate  therein  "with  remain- 
der in  fee  simple  to  my  son  R to  whom  I  hereby 

direct  all  interest  in  remainder  shall  vest  in  all  proceeds 
and  in  all  property  purchased  by  said  proceeds  as  well  as 
in  the  origiijal  property  herein  given  should  the  same  be 
undisposed  of. 

Note. — See  §  975.  The  reinvestment  may  be  ia  personalty.  If  de- 
sired, see  following  form. 
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(f )  Life  estate  in  personalty  with  power  to  sell  and 
reinvest  proceeds.   I  bequeath  all  my  stock  and  interest 

in  the company  to  my  wife  M for  the  term  of  her 

natural  life  and  at  her  death  to  be  divided  equally  be- 
tween my  children  then  living  and  the  issue  of  any  of 
my  children  who  may  have  previously  died,  division  to 
be  made  per  stirpes  and  not  per  capita,  such  issue  to  take 
only  such  share  as  would  have  gone  to  their  deceased  par- 
ent had  he  or  she  survived  my  wife ;  provided,  however, 
that  my  said  wife  may,  at  her  discretion,  sell  and  convey 
any  or  all  of  said  property  upon  such  terms  as  she  may 
deem  advisable,  the  purchaser  to  take  absolute  title 
thereto,  my  said  wife  to  reinvest  the  proceeds  of  said  sale 
and  to  have  but  a  life  interest  therein  with  remainder  in. 
my  children  and  the  issue  of  deceased  children  as  above 
mentioned,  and  she  ma,y  again  sell  and  reinvest  upon  the 
same  terms,  conditions  and  limitations,  no  part  of  the 
corpus  of  the  property,  proceeds  or  reinvestments  to  be 
expended,  but  the  interest  or  income  from  said  property 
or  reinvestments  shall  belong  to  my  wife  absolutely  dur- 
ing her  life. 

(g)  Life  estate  with  power  of  appointment  by  will.  I 
devise  that  certain  tract  of  land  (insert  description),  to 

my  wife  M for  the  term  of  her  natural  life  with  the 

right  and  power  to  dispose  of  all  or  any  part  of  said  prop- 
erty by  her  last  will  and  testament,  and  in  no  other  man- 
ner, in  favor  of  the  children  and  issue  of  children  of  my- 
self and  my  said  wife  and  the  nearest  blood  relations  of 
my  said  wife,  to  whom  and  in  such  proportions  as  she 
may  see  fit  except  that  at  least  one-half  of  said  property 
so  disposed  of  by  her  last  will  and  testament  must  be 
given  to  all  or  some  of  the  children  or  issue  of  children 
of  myself  and  my  said  wife,  to  whom  and  in  such  propor- 
tions as  she  rday  desire;  but  in  the  event  my  said  wife 
does  not  by  her  last  will  and  testament  so  dispose  of  said 
property  or  a  part  thereof,  then  said  property  or  the  part 
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thereof  not  so  disposed  of  by  tlie  last  will  and  testament 
of  my  said  wife,  and  all  title  and  estate  therein,  shall 
pass  to  and  vest  absolutely  in  the  children  of  myself  and 
my  said  wife  who  shall  be  living  at,  the  time  of  her  death 
and  the  issue  then  living  of  any  of  our  children  who  may 
have  died  prior  to  that  time,  such  issue  to  take  such  share 
only  as  would  have  passed  to  their  deceased  parent  had 
he  or  she  survived  my  wife,  division  to  be  ^er  stirpes  and 
not  per  capita. 

Note.— See  §  976, 

No.  26. 

VESTED  AND  CONTINGENT  INTEEESTS. 

(a)  Interest  contingent  upon  surviving  life  tenant. 

(b)  Interest 'contingent  upon  life  tenant  dying  without  issue. 

(c)  Interest  contingent  upon  attaining  a  certain  age. 

(d)  Interest  vesting  at  testator's  death. 

(e)  Contingency  coupled  with  gift  of  income. 

General  Note. — As  to  vested  and  contingent  Interests  generally,  see 
§§  989-998.  The  law  favors  vested  rather  than  contingent  interests 
and  the  courts  lean  to  such  a  construction  of  doubtful  expressions, 
but  if  the  terms  of  the  will  clearly  import  a  contingency,  they  will  be 
so  construed  even  though  the  consequences  may  be  deemed  absurd, 
see  §  990.  A  gift  to  take  effect  upon  a  contingency  which  occurs  dur- 
ing the  lifetime  of  the  testator  vests  immediately  at  his  death,  see 
§  991.  With  reference  to  contingencies  there  is  a  distinction  between 
merely  postponing  payment  or  enjoyment  of  a  gift  which  may  vest  at 
the  testator's  death,  and  making  a  gift  under  which  the  beneficiary  will 
acquire  no  interest  until  the  happening  of  the  contingency,  see  §§  993, 
994.  And  there  is  a  further  distinction  where  postponement  of  pay- 
ment is  made  merely  for  the  convenience  of  the  estate  rather  than  the 
age,  condition  or  circumstances  of  the  beneficiary,  see  §  996. 

A  vested  interest  may  be  divested  upon  the  happening  of  some 
future  contingency  in  the  nature  of  a  condition  subsequent,  see  §§  997, 
998,  but  otherwise  an  interest  which  has  once  vested  will  not  be 
defeated  and,  upon  the  death  of  the  beneficiary,  will  pass  to  his  heirs 
at  law  or  next  of  kin,  as  the  case  may  be.  A  contingent  interest,  how- 
ever, will  be  defeated  by  the  death  of  the  beneficiary  before  the  hap- 
pening of  the  contingency.     Upon  the  determination  of  the  character 
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of  the  gift,  therefore,  will  depend  the  benefits  which  a  designated  bene- 
ficiary may  receive,  see  §  990.  See,  ante,  form  No.  26  for  vested  and 
contingent  remainders. 

(a)  Interest  contingent  upon  surviving  life  tenant.  I 
devise  that  certain  tract  of  land  (insert  description)  to 

my  wife  M for  the  term  of  her  natural  life,  and  at  her 

death  in  fee  simple  to  the  children  of  myself  and  said 
wife  who  are  living  at  the  time  of  my  wife's  death,  no 
interest  in  said  property  to  pass  to  or  vest  in  any  of  our 
said  children  except  such  as  survive  my  wife. 

Note. — See  §  992.  Where  the  gift  to  a  class  is  direct  and  immediate, 
the  general  rule  is  that  those  take  who  come  within  the  description  at 
the  date  of  the  testator's  death,  see  §§  876,  881-883,  889;  but  where  it' 
is  a  remainder  over  to  take  effect  upon  the  termination  of  a  precedent 
estate,  such  as  a  life  estate,  the  class,  in  such  a  case,  generally  com- 
prises those  coming  within  the  description  at  the  death  of  the  life 
tenant,  see  §§  887-890. 

(b)  Interest  contingent  upon  life  tenant  dying  without 
issue.  I  devise  that  certain  tract  of  land  (insert  descrip- 
tion), to  my  son  E for  the  term  of  his  natural  life 

and  upon  his  death  said  property  to  pass  in  fee  simple  to 

the  children  of  my  said  son  E who  may  be  living  at 

the  time  of  R 's  death;  in  the  event  my  said  son 

R shall  die  and  leave  no  issue  surviving  him,  then 

upon  E 's  death  said  property  shall  pass  in  fee  sim- 
ple and  vest  absolutely  in  my  son  T . 

Note. — See  §  992.  Should  R survive  the  testator  and  have  chil- 
dren then  living,  such  children  would  take  a  vested  interest  subject 

to  be  divested  by  the  death  of  all  prior  to  the  death  of  R ,  see 

§997. 

'    For  form  of  determinable  life   estates,   until   marriage  and   during 

widowhood,  see,  ante,  form  No.  25  (d)  and  (e). 

(c)  Interest  contingent  upon  attaining  a  certain  age. 
I  bequeath  the  fifty  shares  of  the  stock  of  the com- 
pany, now  standing  in  my  name,  to  C D in  trust, 

as  follows :  said  C D as  trustee  shall  hold  said 

stock  and  all  dividends  and  profits  accruing  therefrom 

III  Com.  on  Wills— 56 
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until  either  my  son  E attains  the  age  of  twenty-one 

years  or  until  the  death  of  my  said  son  should  he  die 
prior  to  attaining  said  age,,an.d  upon  the  happening  of 
either  event  to  dispose  of  the  same  as  follows:  in  the 

event  my  said  son  B shall  reach  the  age  of  twenty- 

one  years,  the  attainment  of  said  age  being  a  condition 
precedent  to  his  acquiring  any  title  or  right  of  enjoyment 
in,  to,  or  of  said  stock,  dividends  and  profits,  I  direct  that 

said  C D ,  as  trustee  aforesaid,  deliver  and  pay 

over  to  my  said  son  E as  his  absolute  property  the 

aforesaid  stock  and  the  accumulated  dividends  and  prof- 
its •  in  the  event  my  said  son  E shall  die  before  at- 
taining the  age  of  twenty-one  years,  I  direct  that  upon 

his  death  said  C D ,  as  trustee  aforesaid,  shall. 

deliver  and  pay  over  to  my  son  T absolutely  the 

aforesaid  stock  and  the  accumulated  dividends  and  profits. 

Note. — See  §§  993,  994.  As  to  the  distinction  between  a  direct  gift 
to  individuals  or  members  of  a  class,  possession  or  enjoyment  only 
being  postponed  until  they  attain  a  certain  age,  and  a  gift  to  become 
effective  only  in  favor  of  those  who  attain  such  age,  see  §§  882-885. 
See  also,  ante,  form  No.  19  (c). 

(d)  Interest  vesting  at  testator's  death.    I  bequeath 

the  sum  of dollars  to  my  son  E ,  and  direct  that 

the  same  be  distributed  to  my  said  son  upon  his  attaining 
the  age  of  twenty-one  years. 

Note.— See  §993. 

(e)  Contingency  coupled  with  gift  of  income.    I  be- 

<3[ueath  my  twenty  bonds  of  th^ Company,  each  of 

said  bonds  being  of  the  par  value  of  one  thousand  dollars 

and  numbered  521  to  540  inclusive,  to  C — —  D in 

trust,  as  follows :  said  C D as  trustee  shall  hold 

said  bonds  and  collect  the  interest  thereon,  amounting  to 
two  hundred  and  fifty  dollars  quarterly,  and  may,  at  his 
discretion,  apply  quarterly  a  portion  of  said  interest,  not 
exceeding  one-half  thereof,  for  the  maintenance  of  the 
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children  of  myself  and  my  wife  M according  to  their 

respective  needs,  and  shall  pay  all. the  interest  from  said 
bonds  not  expended  for  the  purposes  just  mentioned,  to 

my  wife  M unconditionally  and  absolutely  during  the 

term  of  her  natural  life.    Upon  the  death  of  my  said  wife 

M said  property  shall  at  said  time  vest  in  and  the  said 

trustee  shall  then  deliver  the  same  to  the  children  of  my- 
self and  my  said  wife  who  are  living  at  that  date  and  the 
issue  then  living  of  any  of  our  said  children  who  may 
have  died  prior  to  the  time  of  my  wife's  death,  such  issue 
to  take  only  the  share  which  would  have  gone  to  their 
deceased  parent  had  he  or  she  survived  my  wife,  the  divi- 
sion to  be  per  stirpes  and  not  per  capita,  it  being  my  in- 
tention that  the  beneficiaries  who  are  to  take  the  property 
upon  the  death  of  my  wife  shall  be  determined  as  of  that 
date  and  shall  include  only  our  then  living  children  and 
the  then  living  issue  of  deceased  children,  such  issue 
taking  by  right  of  representation. 

Note. — Where  the  gift  of  the  principal  is  apparently  contingent  upon 
some  future  event,  but  the  income  of  the  principal  is  to  be  applied  in 
the  interim  for  the  benefit  of  the  legatee,  the  general  rule  is  that  the 
title  to  the  principal  is  deemed  to  vest  in  the  beneficiary  at  the  death 
of  the  testator.  This  rule  does  not  apply  where  only  a  part  of  the 
income  is  to  go  to  the  beneficiary,  or  the  income  is  to  be  used  for  the 
beneficiary's  benefit  only  at  the  discretion  of  a  trustee.  If  the  income 
is  to  go  to  another  until  the  happening  of  the  contingency,  the  interest 
of  the  beneficiary  may  be  deemed  to  (je  in  the  nature  of  a  remainder 
over  and  therefore  to  vest  upon  the  testator's  demise.    See  §  995. 

No.  27. 

ESTATES  IN  REMAINDER,  VESTED  AND  CONTINGENT. 

(a)  Vested  remainder. 

(b)  Contingent  remainder:  Uncertainty  as  to  the  event. 

(c)  Contingent  remainder :  Uncertainty  aS  to  who  shall  take. 

(d)  Alternative  contingent  remainders. 

General  Note. — As  to  estates  in  remainder  generally,  see  §§  999-1030. 
The  rule  now  allows  remainders  In  personalty  as  well  as  in  realty,  see 
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§1001.  Vested  and  contingent  remainders  defined  and  distinguished, 
see  §§  1003,  1004.  In  the  construction  of  wills,  vested  remainders  are 
favored  rather  than  those  which  are  contingent,  see  §§  1007,  1008. 

(a)  Vested  remainder.   I  devise  that  certain  tract  of 

land  (insert  description)  to  my  wife  M for  the  term 

of  her  natural  life  and  the  remainder  over  in  fee  simple 

to  my  son  R . 

Note. — The  interest  in  R will  vest  at  the  testator's  death,  enjoy- 
ment or  possession  only  being  postponed. 

(b)  Contingent  remainder:  Uncertainty  as  to  the 
event.  I  devise  that  certain  tract  of  land  (insert  descrip- 
tion) to  my- wife  M for  the  term  of  her  natural  life, 

and  all  my  remaining  right,  title  and  estate  therein  to 
B upon  the  death  of  C . 

Note. — After  the  testator's   death,  the  parties  above  named  being 

alive,  the  remainder  to  B would  be  contingent  upon  C dying 

before  the  testator's  wife  M. .    Should  C survive  M ,  B 

could  not  take  at  M 's  death  since  the  contingency  upon  which  his 

right  depends  would  not  have  occurred,  see  §  1004.  Since  a  contingent 
remainder  must  vest  at  once  upon  the  termination  of  the  preceding 
estate  or  not  at  all,  in  England  and  in  some  of  these  United  States 
statutes  have  been  enacted  to  prevent  such  contingent  remainders  from 
being  thus  defeated,  see  §§  1006,  1024. 

(c)  Contingent  remainder :  Uncertainty  as  to  who  shall 
take.  I  devise  that  certain  tract  of  land  (insert  descrip- 
tion) imto  A for  the  term  of  his  natural  life,  and 

upon  the  death  of  A all  my  remaining  right,  title  and 

estate  therein  to  the  oldest  child  of  B living  at  the 

date  of  A 's  death. 

Note. — If  B has  no  child  at  the  date  of  the  testator's  death,  the 

one  who  is  to  take  the  remainder  is  uncertain  until  a  child  is  born  to 

B .     The  remainder  would  be  made  further  uncertain  if  it  were 

to  go  to  the  oldest  son  of  B living  at  the  time  of  B 's  death. 

See  also,  note  to  preceding  form,  No.  27  (b). 

(d)  Alternative  contingent  remainders.   I  devise  that 

certain  tract  of  land  (insert  description)  unto  A for 

the  terra,  of  his  natural  life  and  upon  A 's  death  to 
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A 's  children  living  at  that  time,  but  if  A should 

die  without  leaving  children  surviving  him,  then  said 
property  is  to  pass  absolutely  to  and  vest  in  my  heirs  at 
law. 

Note.— See  §1015. 

No.  28. 

EXECUTORY  DEVISES. 

(a)  Limited  after  a  fee. 

(b)  Devise  in  fee  v^ith  limitation  over  upon  failure  of  issue. 

(c)  Devise  in  fee  vs^ith  limitation  over  if  first  taker  dies  under  a 

certain  age,  or  unmarried. 

(d)  No  precedent  estate  to  support  the  devise. 

General  Note. — Executory  devises  defined  and  explained,  see  §§  1017- 
1020.  Remainders  and  executory  devises  distinguished,  see  §  1023.  As 
to  executory  interests  In  personalty,  see  §  1029. 

(a)  Limited  after  a  fee.  I  devise  that  certain  tract  of 
land  (insert  description)  and  all  my  right,  title  and  es- 
tate therein  to  A ,  but  should  A die  before  attain- 
ing the  age  of  twenty-one  years,  then  said  property  and 
all  interest  and  estate  therein  shall  pass  to  and  vest  in 
B absolutely. 

Note. — ^An  executory  devise  may  be  limited  after  a  devise  in  fee 
simple,  see  §  1023. 

(b)  Devise  in  fee  with  limitation  over  upon  failure  of 
issue.  I  devise  that  certain  tract  of  land  (insert  descrip- 
tion) to  A ,  but  should  A  die  without  leaving  issue 

surviving  him,  then  upon  the  death  of  A without  issue 

surviving  him,  then  said  property  and  all  estate  therein 
shall  pass  to  and  vest  absolutely  in  B . 

Note.— See  §§  102g,  1027. 

(c)  Devise  in  fee  with  limitation  over  if  first  taker  dies 
under  a  certain  age,  or  unmarried.  I  devise  that  certain 
tract  of  land  (insert  description)  to  A ,  but  should 


27-16  APPENDIX  PART  TWO. 

\ 

A die  before  attaining  the  age  of  twenty-one  years, 

then  and  in  that  event  said  property  and  all  estate  therein 

shall  pass  to  and  vest  absolutely  in  B .    Or,  (should 

A die  without  having  been  married,  then  and  in  that 

event,  etc.).     Or,  (should  A die  under  the  age  of 

twenty-one  years  and  unmarried,  then,  etc.). 

Note.— See  §  1028. 

(d)  No  precedent  estate  to  support  the  devise.  I  devise 

that  certain  tract  of  land  (insert  description)  unto  A 

upon  A 's  attaining  the  age  of  twenty-one  years.   (Or 

upon  A 's  marriage.) 

Note.— See  §  1023. 

No.  29. 

GIFTS  UPON  CONDITION  AND.  lilMITATION. 

(a)  Gift  upon  condition  that  beneficiary  support  others. 

(b)  Support  of  one  charged  against  lands  specifically  devised  an- 

other. 

(c)  Gift  of  business  upon  condition  that  beneficiary  continue 

same. 

(d)  Condition  requiring  residence  at  a  certain  place. 

(e)  Gift  contingent  upon  habits  of  life. 

(f )  Gift  requiring  pursuit  of  certain  line  of  study. 

General  Note. — As  to  testamentary  gifts  upon  condition  or  limitation, 
see  §§  1031-1077.  Conditions  may  be  precedent  or  subsequent:  in  the 
first  instance  no  estate  vests  until  the  condition  precedent  is  fulfilled; 
in  the  second,  a  vested  estate  may  be  divested  or  a  contingent  interest 
defeated,  see  §§  1031-1037.  Conditions  subsequent  are  favored  rather 
than  conditions  precedent,  see  §1037.  A  limitation  differs  from  a  con- 
dition in  that  an  estate  upon  limitation  endures  until  the  happening 

of  a  contingency,  as  an  interest  to  A until  she  shall  marry,  see 

§§  1038,  1039.  Invalid  or  impossible  conditions  affect  the  gift  accord- 
ing as  to  whether  they  are  precedent  or  subsequent,  see  §§1040-1045; 
but  such  matters  have  been  regulated  by  statute  in  some  jurisdictions, 
see  §  1044.  Conditions  which  may  be  annexed  to  testamentary  dispo- 
sitions are  of  various  characters  and  the  following  forms  will  present 
some  of  the  principal  examples.     It  is  advisable  in  all  cases  that  the 
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testator  provide  for  a  gift  over  in  the  event  that  the  interest  given 
should  never  vest  or  should  be  defeated  by  reason  of  the  contingency. 
For  forms  of  conditions  regarding  marriage  and  divorce,  see,  post, 
form  No.  30;  and  regarding  contesting  will  and  claims  against  the 
estate,  see,  post,  form  No.  31. 

(a)  Gift  on  condition  that  beneficiary  support  others. 
I  devise  that  certain  tract  of  land  (insert  description)  to 

my  brother  E upon  the  express  condition  that  he 

provide  my  mother  with  a  home,  wearing  apparel,  food, 
comforts  and  generally  support  and  maintain  her  for  the 
balance  of  her  life,  and  should  he  fail  so  to  do,  then  said 
property  shall  pass  to  and  vest  absolutely  in  my  said 
mother. 

Note. — See  §§  1046-1048.    See  also  note  to  following  form  (b). 

(b)  Support  of  one  charged  against  land  devised  to 
another.  I  devise  that  certain  tract  of  land  (insert  de- 
scription) to  my  brother  E for  the  term  of  his  nat- 
ural life,  and  at  his  death  the  remainder  and  all  estate  in 

said  property  shallpass  to  and  vest  in  my  nephew  W , 

upon  the  express  condition  that  my  brother  R ,  and 

my  nephew  W after  his  death,  devote  such  portion 

of  the  net  income  of  said  property  as  may  be  necessary 
and  proper  for  the  purpose,  to  the  support,  maintenance 

and  education  of  my  niece  C until  she  attain  the  age 

of  twenty-one  years,  and  the  said  property  hereby  de- 
vised is  specially  charged  with  such  expenses,  and  said 
property,  no  matter  in  whose  hands,  is  liable  for  and  may 
be  resorted  to  for  such  expenses. 

Note. — See  §§  1046-1048.  As  to  charging  paying  of  legacies  on  land 
specifically  devised,  see  §  792.  Whether  the  charge  is  upon  the  devisee', 
or  the  property  devised,  see  §§  800-802.  Charges  following  the  land, 
see  §  803.  For  forms  for  charges  for  payment  of  legacies,  see,  ante, 
form  No.  17  (a),   (b),  (c)   and   (d). 

(c)  Gift  of  business  upon  condition  that  heneficiarit 

continue  same.  I  give  and  bequeath  to  my  son  R that 

certain  business  known  as  the Store,  wheresoever  it 
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may  be  located  and  conducted  at  the  time  of  my  death, 
said  business  beiiig  now  located  and  carried  on  at  No. 
918 ,  in , ,  including  ithe  lease  of  the  prem- 
ises where  said  business  may  be  conducted  at  the  time 
of  my  death  and  all  of  the  stock  on  hand,  fixtures,  bills 
receivable,  good  will,  and  all  property  and  assets  of  every 
nature  connected  with  said  business,  subject,  however,  to 
the  payment  of  all  debts  and  liabilities  of  said  business 
or  incurred  by  reason  thereof,  which  said  debts  and  lia- 
bilities are  hereby  charged  upon  my  son  R and  said 

business  and  its  assets,  and  he  and  said  business  and 
assets  shall  be  liable  for  the  payment  of  the  same ;  said 
gift,  however,  is  upon  the  express  condition  that  my  son 
R shall  conduct  and  carry  on,  and  continue  to  con- 
duct and  carry  on,  the  said  business  for  the  period  of 
ten  years  from  and  after  the  date  of  my  death  except 

in  the  event  of  my  said  son  E dying  before  that  time ; 

in  the  event  of  the  failure  of  my  said  son  R to  con- 
duct and  carry  on  said  business  for  the  period  of  ten 
years  after  my  death,  except  that  he  be  prevented  from 
doing  so  by  reason  of  his  death,  then  said  business,  with 
all  its  assets  and  obligations  as  above  mentioned,  shall 
pass  to  and  vest  absolutely  in  my  son  T . 

Note.— See  §  1049. 

(d)  Condition  requiring  residence  at  a  certain  place. 
I  devise  that  certain  tract  of  land  known  as  the  


Farm  (insert  description)  to  my  son  E for  the  term 

of  his  natural  life  upon  the  express  condition  that  my 

said  son  R make  and  constitute  the  same  his  legal 

residence  and  that  for  at  least  six  months  in  every  year, 
but  not  necessarily  consecutive  months,  he  actually  and 
physically  reside  on  said  property;  in  the  event  of  the 

failure  of  my  son  R to  fulfill  the  conditions  above 

mentioned  as  to  residence,  then  and  in  that  event  said 
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property  and  all  title  and  estate  therein  shall  immedi- 
ately pass  to  and  vest  absolutely  in  my  son  T . 

Note.— See  §  1050. 

(e)  Gift  contingent  upon  habits  of  life.  I  bequeath 
the  sum  of dollars  to  C D in  trust,  as  fol- 
lows :  To  invest  the  same  and  to  pay  the  income  there- 
from to  my  son  R for  the  term  of  his  natural  life. 

Should  my  son  R ,  for  the  four  years  following  my 

death,  abstain  from  the  use  of  intoxicating  liquors  and 
the  frequenting  of  public  houses  and  places  of  ill  repute, 
then  and  in  that  event  the  said  trustee  shall  pay  over 

and  deliver  to  my  said  son  R the  above  mentioned 

sum  or  the  property  in  which  the  same  may  be  invested, 

as  the  absolute  property  of  E ,  but  the  absolute  right 

of  E to  the  same  is  hereby  made  dependent,  as  a 

condition  precedent,  upon  his  reformation  in  the  manner 
stated,  the  trustee  herein  named,  or  his  successor,  to  be 
the  judge  of  such  reformation.  Should  my  son  E — — 
fail  for  the  four  years  following  my  death  to  abstain  from 
the  matters  before  mentioned,  then  his  interest  in  the 
property  shall  be  and  hereby  is  limited  to  the  use  of  the 
income  therefrom  for  life,  and  at  his  death  said  property, 
either  in  money  or  investments  as  the  case  may  be,  shall 
pass  to  and  vest  absolutely  in' pay  son  T • 

Note.— See  §  1049. 

(f )  Gift  requiring  pursuit  of  certain  line  of  study.   I 

bequeath  the  five  hundred  shares  of  stock  in  the  

Company  now  standing  of  record  in  my  name  to  C 

D in  trust  for  the  following  purposes  and  upon  the 

following  conditions :    Upon  my  nephew  E B at 

once  devoting  himself  to  the  study  of  either  civil,  mechan- 
ical, electrical  or  mining  engineering  and  pursuing  one 
of  such  courses  in  a  college  or  university  of  recognized 
standing  wherein  a  full  and  regular  course  is  given  upon 
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the  subject  to  wMcli  he  shall  devote  himself,  and  shall 
graduate  therefrom  in  such  course,  then  my  said  trustee 
shall,  during  the  time  that  my  said  nephew  is  devoting 
himself  to  study  as  aforesaid  and  prior  to  his  graduation, 
pay  to  my  said  nephew  all  the  interest,  income  and  profits 
derived  from  said  property,  and  upon  the  graduation  of 
my  said  nephew  the  trustee  aforesaid  shall  deliver  to 
him  the  aforesaid  stock  which,  upon  the  graduation  of 
my  said  nephew  as  aforesaid,  is  hereby  given  to  him 
absolutely.  In  the  event  my  said  nephew  fails  to  at  once 
devote  himself  to  the  line  of  study  above  mentioned  or, 
after  having  commenced  such  study,  should  he  abandon 
the  same,  then  and  in  that  event  all  title  and  interest  in 
said  stock  shall  immediately  pass  to  and  vest  in  my 

nephew  T E ,  and  the  trustee  herein  named  shall 

in  such  event  deliver  said  stock  to  said  T E ,  said 

trustee  to  be  the  judge  as  to  whether  or  not  my  said 

nephew  E B^ abandons  the  course  of  study  herein 

mentioned. 

Note.— See  §  1049. 

No.  30. 

PROVISIONS  REGARDING  MARRIAGE,  DIVORCE  AND  SEPARATION. 

(a)  Gift  failing  upon  marriage  of  beneficiary. 

(b)  Determinable  life  estate :  Until  marriage. 

(c)  Gift  effective  only  during  widowhood. 

(d)  Gift  contingent  upon  beneficiary  marrying  only  with  consent 

of  trustee. 

(e)  Gift  of  income,  principal  to  pass  only  upon  death  or  legal 

sei  aration. 

(f )  Gift  effective  upon  legal  separation  or  death. 

General  Note. — As  to  conditions  In  restraint  of  marriage  generally, 
see  §§  1059-1070.  Conditions  in  general  restraint  of  marriage  are  con- 
trary to  public  policy  and  void,  but  a  partial  or  reasonable  restraint 
may  be  validly  Imposed,  such  as  requiring  the  beneficiary  pot  to  marry 
a  designated  person  or  a  member  of  a  particular  family,  or  that  the 
beneficiary  shall  marry  a  particular  person,  see  §§  1060,  1061.    It  Is 
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advisable  in  all  cases  that  the  testator  limit  the  gift  over  to  another  in 
the  event  of  its  failing  by  reason  of  any  provision  as  to  marriage  or 
separation,  see  §§  1062-1064.  In  respect  to  provisions  as  to  marriage 
and  divorce,  the  distinction  between  conditions  and  limitations  should 
be  borne  in  mind,  it  being  advisable  to  make  the  estate  one  upon 
limitation  so  that  it  terminates  in  the  event  of  the  contingency,  see 
§§1063,  1064. 

(a)  Gift  failing  upon  marriage  of  beneficiary.  I  be- 
queath to  my  niece  H M ,  tlie  interest  on  the  sum 

of  twenty  thousajid  dollars,  said  twenty  thousand  dollars 

to  be  held  in  trust  by  the Trust  Company  of  New 

York  City  for  her  use,  she  to  receive  the  net  income  aris- 
ing therefrom  to  be  paid  her  semi-annually  during  the 
term  of  her  natural  life,  or  so  long  as  she  remains  un- 
married. In  case  of  either  the  death  or  marriage  of  my 
said  niece,  I  direct  that  said  sum  of  twenty  thousand  dol- 
lars shall  go  and  be  paid  to  A R as  his  absolute 

property. 

Note. — See  §§  1059-1064.  For  form  of  devise  in  fee  with  limitation 
over  if  first  taker  dies  under  age  or  unmarried,  see,  ante,  form 
No.  28  (c). 

(b)  Determinable  life  estate:  Until  marriage.  I  devise 
that  certain  tract  of  land  (insert  description),  to  my  un- 
married daughter  R for  her  full  and  free  use  and 

enjoyment  so  long  as  she  remains  unmarried,  but  lim- 
ited in  all  events  to  the  term  of  her  natural  life;  and 
upon  either  the  marriage  or  death  of  my  said  daughter 

E ,  said  property  is  to  go  to  and  vest  absolutely  in 

my  daughter  T to  whom  said  property  is  hereby  de- 
vised subject  to  the  aforesaid  interest  herein  condition- 
ally given  to  my  daughter  E . 

Note. — The  foregoing  confers  on  the  unmarried  daughter  R a 

life  estate  determinable  upon  her  marriage,  see  §  964.  As  to  condi- 
tions in  restraint  of  marriage  generally,  see  §§  1059-1070. 

(c)  Gift  effective  only  during  widowhood.  In  the  event 
my  wife  B dies  before  the  time  of  my  death,  I  devise 
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that  certain  tract  of  land  (insert  description)  to  my  son 

J absolutely ;  but  in  the  event  nay  said  wife  B sur- 

,vives  me,  I  devise  to  her  the  above  tract  of  land  for  her 
use  so  long  as  she  remains  my  widow,  but  limited  in  all 
evejttts  to  the  term  of  her  natural  life,  with  remainder 
over  in  fee  simple  to  my  son  J upon  her  death  or  re- 
marriage. 

I  devise  that  certain  tract  of  land  (insert  description) 

to  my  son  J ,  subject,  however,  to  the  use,  occupa^ 

tion  and  enjoyment  thereof  by  my  wife  B so  long  as 

she  remains  my  widow. 

Note. — See  §§  964,  1065.    The  same  provision  may  be  made  against 
the  remarriage  of  a  widower,  see  §  1066. 

(d)   Gift  contingent  upon  henefidary  marrying  only 
with  consent  of  trustee.  I  bequeath  all  the  stockholdings 

which  I  may  possess  at  the  time  of  my  death  in  the 

Company  and  in  the Company  to  my  brother  C 

D in  trust,  as  follows :  To  hold  and  care  for  the  same, 

collect  the  dividends  and  profits  arising  therefrom,  de- 
fray all  the  proper  expenses  connected  therewith,  and  pay 
the  net  income  derived  therefrom  to  my  daughter  M — — 
until  she  attains  the  age  of  twenty-one  years  or  until  her 
marriage  without  the  consent  of  said  trustee.    Should 

my  said  daughter  M marry  before  attaining  the  age 

of  twenty-one  years  without  having  first  obtained  the  con- 
sent thereto  of  said  trustee,  then  and  in  that  event  all  the 
property  and  income  in  the  hands  of  said  trustee  shall 

immediately  pass  to  and  vest  in  my  son  E as  his  sole 

and  separate  property  free  from  any  trust;  should  my 
said  daughter  attain  the  age  of  twenty-one  years  without 
having  married  or  attain  such  age  after  having  married 
with  the  consent  of  said  trustee,  then  said  property  and 
income  in  the  hands  of  said  trustee  shall  pass  to  and  vest 
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absolutely  in  my  said  daughter  M ,  as  lier  sole  and 

separate  property. 

Note.— See  §§  1070,  1071. 

(e)  Gift  of  income,  principal  to  pass  only  upon  death 

or  legal  separation.   I  bequeath  the  sum  of dollars 

to  C D In  trust  to  hold,  manage,  invest  and  care 

for  in  a  prudent  and  careful  manner,  to  pay  all  proper 
expenses  connected  therewith,  and  to  pay  the  net  income 

derived  therefrom  to  my  daughter  S E for  her 

sole  and  separate  use,  and  at  the  death  of  W R , 

husband  of  my  said  daughter,  or  upon  her  permanent 

and  legal  separation  from  said  W R ,  the  said 

trustee  shall  pay  or  deliver  the  whole  of  the  principal 
and  income  then  held  by  him  as  trustee,  to  my  said 
daughter  as  her  absolute  property,  free  from  any  trust. 

Should  my  said  daughter  S E die  before  her  said 

husband  or  before  her  permanent  and  legal  separation 
from  him,  I  direct  that  said  trustee  hold  the  property 
so  held  in  trust  for  my  said  daughter,  upon  the  same 
trust  for  the  children  of  my  said  daughter,  during  their 
minority,  said  property  to  vest  absolutely  in  and  be  paid 
in  equal  proportions  to  such  children  as  they  respec- 
tively become  of  age;  but  should  my  daughter  S — 7- 

R die  as  aforesaid  without  leaving  issue  surviving 

her,  I  direct  that  said  property  then  so  held  in  trust  shall 
pass  to  and  be  divided  equally  among  my  remaining 
children,  and  their  issue  in  the  event  of  their  death,  the 
issue  to  take  only  by  right  of  representation. 

Note.— See  §§  1067,  1068. 

(f )  Gift  effective  upon  legal  separation  or  death.  I  de- 
vise that  certain  real  property   (insert  description)   to 

my  son  F H ,  not  for  himself  individually  but  as 

trustee,  as  follows:  Said  F H ,  as  such  trustee, 

may,  in  bis  discretion,  sell  and  dispose  of  any  or  all  of 
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said  real  estate  and  invest  the  proceeds  of  any  sale  or 
sales  so  made  by  him  in  other  real  estate  or  in  stock  of 
any  corporation  or  otherwise,  according  to  his  best  dis- 
cretion, and  may  again  sell  the  same  and  reinvest  the 
proceeds.  So  much  of  the  rents  and  proceeds  of  the  real 
estate  and  so  much  of  the  interest  or  income  of  the  per- 
sonal estate  so  held  in  trust  by  him,  as  he  shall  deem 
necessary  for  the  comfortable  maintenance  of  my  de- 
ceased sister's  daughter,  j S T ,  he,  as  such 

trustee,  may  pay  to  her  from  time  to  time  in  his  discre- 
tion, or  he  may  add  the  whole  or  any  part  of  such  rents, 
proceeds,  interest  and  income  to  the  principal  of  said 
trust  property  so  held  by  him  as  trustee  and  shall  not  be 
compelled  to  pay  anything  to  said  J S T ex- 
cept in  his  discretion.    This  said  trust  shall  continue  so 

long  as  said  F H shall  remain  the  husband  of 

M •  J H ,  now  his  wife,  and  for  such  time 

thereafter  as  said  trustee  shall,  in  his  discretion,  desire 
and  determine,  provided  that  said  trust  aforesaid  shall 
not  continue  for  more  than  ten  years  after  said  trustee 

shall  cease  to  be  the  husband  of  said  M J H . 

Upon  the  termination  of  said  trust  by  the  death  or  di- 
vorce of  said  M J H and  the  expiration  of 

ten  years  thereafter,  or  for  less  than  ten  years  if  said 
trustee  shall  so  elect,  my  will  is  and  I  hereby  direct  that 

my  son,  F H ,  shall  have  and  retain  all  the  real 

and  personal  estate  then  held  by  him  as  such  trustee,  to 
have  and  to  hold  the  same  free  from  any  trust  or  obli- 
gation whatsoever;  and  in  the  event  my  said  son  F 

H shall  die  prior  to  the  death  or  divorce  of  his  said 

wife.  M J H ,  then  it  is  my  will  and  I  hereby 

direct  that  all  the  real  and  personal  estate  held  by  my 
said  son,  as  trustee,  at  the  time  of  his  decease,  shall  pass 

to  and  vest  absolutely  in  my  said  niece  J S 

T ,  as  her  absolute  property. 

Note.— See  §§  1067,  1068. 
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No.  31. 

CONDITIONS  AGAINST  CONTESTING  WILL  OR  MAKING  CLAIMS 
AGAINST  ESTATE. 

(a)  General  condition  against  contesting  will. 

(b)  Beneficiary  forfeiting  interest  in  ease  of  contesting  will. 

(c)  Disinheriting  child  and  giving  portion  to  another. 

(d)  Condition  against  making  claims  upon  estate. 

(e)  Condition  that  beneficiary  release  debt. 

General  Note. — ^As  to  provisions  against  contesting  wills  generally 
and  making  claims  against  the  estate,  see  §§  1053-1058.  Such  condi- 
tions are  lawful;  the  beneficiary  is  not  hound  to  accept  a  gift  bur- 
dened with  such  a  condition,  but  if  he  does  accept  it,  he  must  take  It 
subject  to  the  condition  imposed.  The  design  of  such  conditions  is 
to  prevent  the  inauguration  or  prosecution  of  contests  which  would 
defeat  the  testator's  disposition,  see  §§  1053,  1054.  The  decisions  are 
not  harmonious  as  to  the  necessity  of  a  gift  over  in  the  event  the  first 
taker  forfeits  his  right  thereto  by  reason  of  making  a  claim  or  contest, 
so  it  is  advisable  that  the  testator  designate  to  whom  the  property 
shall  pass  in  the  event  of  such  a  forfeiture  on  the  part  of  the  first 
taker,  see  §  1055.  As  to  probable  cause  for  contest  and  what  amounts 
to  a  contest,  see  §§  1056-1058. 

(a)  General  condition  against  contesting  will.  By  this 
my  last  will  and  testament  I  have  disposed  of  my  estate 
after  due  consideration  of  the  respective  needs  and  rights 
of  all  persons,  and  all  benefits  herein  conferred  in  any 
manner  whatsoever  are  conferred  upon  the  express  con- 
dition that  the  beneficiaries  thereof  acquiesce  in  this  my 
last  will  and  testament  and  all  the  provisions  thereof, 
and  in  any  and  all  codicils  thereto;  if  any  beneficiary 
under  this  my  last  will  and  testament,  or  any  person  who, 
if  I  died  intestate,  would  be  entitled  to  any  part  of  my 
estate,  should  either  in  his  or  her  name,  or  in  the  name 
of  another,  either  directly  or  indirectly,  or  by  procuring, 
aiding  or  abetting,  another,  contest,  controvert,  dispute 
or  call  into  question  the  validity  of  this  my  last  will 
and  testament,  or  any  of  its  provisions,  or  any  codicil 
thereto,  such  person  or  persons  shall  take  nothing  by  rea- 
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son  of  tHs  my  last  will  and  testament  or  any  of  its  pro- 
visions, but  shall  forfeit  all  right  and  claim  thereunder ; 
and  any  portion  of  my  estate  to  which  any  person  so  op- 
posing my  will  would  in  any  contingency  be  entitled,  I 
give,  devise  and- bequeath  according  to  the  provisions  of 
the  residuary  clause  hereinafter  set  forth,  hereby  giving 
and  bequeathing  to  any  such  person  or  persons  who  shall 
so  oppose  my  will  the  sum  of  five  dollars  and  no  more  in 
lieu  of  any  interest  or  share  in  my  estate. 

Note.— See  §§  1054,  1055. 

(b)  Beneficiary  forfeiting  interest  in  case  of  contesting 
will.  I  further  direct  and  declare  that  each  and  every 
gift,  legacy,  devise  and  provision  of  this  my  last  will  and 
testament  .whereby  any  money,  property,  or  any  inter- 
est, is  given  to  or  for  the  benefit  of  any  person  or  per- 
sons, directly,  conditionally,  in  trust  or  otherwise,  is  sub- 
ject to  the  following  express  condition,  that  is  to  say, 
that  the  person  or  persons  to  whom  any  money,  property 
or  any  interest  is  given  directly,  conditionally,  in  trust  or 
otherwise,  shall  acquiesce  in  all  the  provisions  and  dis- 
positions contained  in  this  my  last  will  and  testament, 
and  shall  not,  either  in  his  or  her  name  or  in  the  name  of 
another,  either  directly  or  indirectly,  or  by  procuring, 
aiding  or  abetting  another,  contest,  controvert,  dispute 
or  call  into  question  the  validity  of  this  my  last  will  and 
testament,  or  any  of  its  provisions ;  and  in  case  any  per- 
son or  persons  to  whom  any  money,  property  or  any  in- 
terest is  given  directly,  conditionally,  in  trust  or  other- 
wise, by  this  my  last  will  and  testament,  either  in  his  or 
her  own  name  or  in  the  name  of  another,  either  directly 
or  indirectly,  or  by  procuring,  aiding  or  abetting  another, 
contest,  controvert,  dispute  or  call  into  question  the 
validity  of  this  my  last  will  and  testament,  or  any  of  its 
provisions,  then  in  such  case,  and  in  every  such  case, 
such  person  or  persons  shall  take  nothing  under  or  by 
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reason  of  this  my  last  will  and  testament,  or  any  of  its 
provisions,  and  the  money  or  property  or  interest  which 
is  by  any  provision  of  this  A\dll  designed  to  or  for  the 
benefit  of  any  such  person  or  persons,  and  any  estate, 
share  or  interest  in  any  property,  real  or  personal,  left 
by  me  at  my  death,  or  in  any  estate  or  effects  to  which 
any  such  person  or  persons  as  last  aforesaid  might  be  or 
become  entitled  to  as  my  heir  or  heirs,  or  next  of  kin, 
or  otherwise,  shall  thereupon  go  to  such  of  my  children 
then  living,  and  the  issue  then  living  of  such  of  my  chil- 
dren Avho  may  have  died  prior  to  that  time  leaving  issue, 
and  who  shall  not  have  opposed  my  last  will  and  testa- 
ment in  any  of  the  manners  hereinbefore  set  forth,  share 
and  share  alike,  per  stirpes  and  not  per  capita,  the  issue 
of  any  deceased  child  to  take  the  share  which  the  parent 
would  have  taken  if  alive. 

Note.— See  §§  1054,  1055. 

(c)  Disinheriting  a  child  and  giving  his  portion  to  an- 
other.   It  is  my  will  and  intention  that  neither  my  son 

R nor  his  issue  shall  receive  any  portion  of  my  estate 

as  heir  or  heirs  at  law,  next  of  kin,  or  otherwise;  and  pro- 
vision for  them,  or  any  of  them,  is  intentionally  omitted 
herein,  and  any  portion  of  my  estate  to  which  my  son 

E or  his  issue  would  in  any  contingency  be  entitled  I 

hereby  devise  and  bequeath  to  my  wife  M . 

(d)  Condition  against  making  claims  upon  estate. 
Should  any  legatee  or  devisee  to  whom  any  property  or 
interest  therein  is  given  by  this  my  last  will  and  testa- 
ment, make  any  claim  against  my  estate  for  any  amount 
or  for  any  reason  whatsoever,  and  institute  or  cause  or 
allow  to  be  instituted  any  proceedings,  or  take  or  cause 
or  allow  to  be  taken  any  steps,  for  the  collection  of  any 
such  claim,  such  legatee  or  devisee  shall  take  nothing 
under  or  by  reason  of  this  instrument  or  any  of  its  pro- 
visions but  shall  forfeit  all  right  and  claim  thereunder, 

III  Com.  on  Wills— 57 
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and  the  property  or  interest  herein  conditionally  given 
to  any  such  legatee  or  devisee  shall  thereupon  immedi- 
ately pass  to  and  vest  absolutely  in  A i;o  whom  the 

residue  of  my  estate  is  hereby  and  herein  given. 

Note.— See  §§  1053,  1055. 

(e)  Condition  that  beneficiary  release  debt.  I  bequeath 

the  sum  of dollars  to  A B upon  the  express 

condition  precedent  that  he  waive  and  forever  release 
my  estate  from  any  and  all  claims  which  he  may  have 
against  me  at  the  time  of  my  death,  from  whatsoever 

cause  arising;  should  A B fail  or  refuse  to  so 

release  my  estate,  then  said  sum  of dollars  shall  fall 

into  the  residue  of  my  estate  and  pass  according  to  the 
residuary  clause  of  this,  my  will. 

Note.— See  §  1053. 

No.  32. 

gPENDTHEIPT  TRUSTS. 

(a)  Condition  of  forfeiture  if  beneficiary  becomes  bankrupt, 

with  discretionary  power  in  trustee. 

(b)  Condition  of  forfeiture  if  beneficiary  alienate  interest. 

(c)  Devise  in  trust  to  defeat  claims  of  creditors,  beneficiary  to 

have  no  power  of  alienation,  but  with  power  of  appoint- 
ment. 

General  Note. — ^As  to  spendthrift  trusts  generally,  see  §§  1078-1087.  A 
condition  annexed  to  an  absolute  devise  of  property  to  the  effect  that 
such  property  shall  not  he  subject  to  conveyance  by  the  beneficiary  or 
liable  for  Ms  debts,  is  repugnant  to  the  estate  granted  and  void.  But 
this  can  be  indirectly  accomplished  by  means  of  a  trust,  see  §  1082. 
Where  the  interest  of  the  beneficiary  is  to  income  only  and  such  interest 
terminates  upon  attachment,  bankruptcy  or  alienation,  there  remains 
nothing  in  the  beneficiary,  upon  the  happening  of  such  a  contingency, 
to  be  applied  to  the  payment  of  his  debts,  or  to,  pass  to  another,  see 
§§  1080-1083.  The  English  rule  is  that,  to  be  effective,  the  interest  of 
the  beneficiary  must  be  terminated  in  the  event  of  the  contingency,  or 
discretionary  powers  be  given  the  trustee,  see  §  1084.  Some  courts 
in  the  United  States  follow  this  rule,  while  others  hold  that  no  principle 
of  public  policy  is  violated  by  giving  a  beneficiary  merely  a  qualified 
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interest  in  the  income  of  property,  with  provisions  against  alienation, 
improvidence  or  misfortune,  see  §  1085.  The  trust,  however)  must  be 
active,  and  the  beneficiary  must  have  no  property  right  beyond  enjoy- 
ment of  income,  see  §  1086.  As  to  language  necessary  to  create  a 
spendthrift  trust,  see  §  1087. 

(a)  Condition  of  forfeiture  if  beneficiary  becomes  bank- 
rupt, with  discretionary  power  in  trustee.    I  devise  that 

certain  tract  of  land  (insert  description)  to  C D 

in  trust  as  follows:  to  hold,  manage  and  care  for  in  a 
prudent  and  careful  manner,  to  defray  all  proper, 
expenses  connected  therewith,  and  to  apply  the  net  income 

therefrom  to  the  benefit  of  my  son  B so  long  as  my 

said  son  does  not  become  bankrupt  or  insolvent,  and  upon 
my  said  son  becoming  bankrupt  or  insolvent,  all  right, 
claim  and  interest  to  or  in  the  property  above  mentioned 
and  the  income  thereof,  shall  immediately  cease  and  deter- 
mine, and  said. trustee  shall  apply  said  net  income  either 
for  the  benefit  of  my  said  son  or  his  wife  or  child  or  chil- 
dren, if  any  there  be,  or  for  any  of  them,  and  in  such 
proportions  as  said  trustee  in  his  discretion  shall  deem 
advisable;  should  my  said  son,  upon  his  bankruptcy  or 
insolvency,  have  no  wife  or  child  then  living,  then  said 
trustee  shall  apply  said  net  income  to  the  benefit  of  the 

children  of  my  brother  E ,  or  to  the  benefit  of  my.  said 

son,  or  for  any  of  them,  and  in  such  proportions  as  said 
trustee  in  his  discretion  may  see  fit.  Upon  the  death  of 
my  son  B ,  all  the  property  in  the  hands  of  said  trus- 
tee under  this  trust  shall  pass  to  and  vest  absolutely  in 

the  children  of  my  said  son  B ,  but  should  B leave 

no  children  surviving  him,  then  said  property  shall  pass 
to  and  vest  absolutely  in  the  children  of  my  brother  R . 

Note.— See  §§  1080,  1081. 

(b)  Condition  of  forfeiture  if  beneficiary  alienate  inter- 
est.   I  bequeath  the  sum  of dollars  to  the Trust 

Company  of  New  York  City,. in  trust  to  invest  and  keep 
the  same  invested,  with  the  power  from  time  to  time  to 
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change  and  vary  the  investments,  and,  after  paying  all 
taxes,  charges  and  expenses  in  connection  with  said  trust 
property  and  the  execution  of  this  trust,  including  a  rea- 
sonable compensation  to  said  trustee,  to  apply  the  net 

income  to  the  benefit  of  my  son  E during  the  term  of 

his  natural  life,  provided,  however,  that  if  by  reason  of 
any  alienation  or  disposition  of  said  net  income  or  any 

part  thereof  by  my  said^  son  E ,  or  if  from  any  other 

cause  whatsoever  said  net  income  or  any  part  thereof 
would,  except  for  this  proviso,  become  at  any  time  pay- 
able to  or  inure  to  the  benefit  of  any  one  other  than  my 

said  son  E ,  then  my  said  son's  right  to  receive  said 

net  income  or  such  part  thereof  as  would  have  been  pay- 
able to  or  have  inured  to  the  benefit  of  any  other  than  my 

said  son  E except  for  this  proviso,  shall  immediately 

cease  and  determine,  and  said  net  income  or  the  portion 

thereof  in  which  the  interest  of  my  son  E shall  have 

so  terminated  shall,  during  the  remainder  of  the  life  of 
my  son  E ,  be  applied  by  my  said  trustee  for  the  sup- 
port and  maintenance,  or  otherwise  for  the  use  and  ben- 
efit, of  the  wife,  child  or  children  of  my  said  son  E , 

in  such  proportions  as  said  trustee  shall  deem  best.  Upon 

the  death  of  my  said  son  E ,  all  the  property  in  the 

hands  of  said  trustee  under  this  trust  shall  pass  to  and 

vest  absolutely  in  the  children  of  my  son  E who  are 

living  at  that  time  and  the  issue  then  living  of  any  child 

or  children  of  my  said  son  E ,  who  may  have  died 

prior  to  that  time,  the  issue  of  any  deceased  child  to  take 
only  such  share  as  would  have  gone  to  such  deceased  par- 
ent had  he  or  she  been  then  living,  the  division  to  be  made 
per  stirpes  and  not  per  capita. 

Note.— See  §§  1082-1085. 

(o)  Devise  in  trust  to  defeat  claims  of  creditors,  hene- 
fidary  to  have  no  power  of  alienation,  hut  with  the  power 
of  appointment,   I  devise  that  certain  tract  of  land  known 
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as  the Farm,  situated  in  the  county  of ,  state  of 

,  and  more  particularly  described  as  follows  (insert 

description),  to  my  sons  H M and  C M , 

or  the  survivor  of  them,  in  trust  upon  the  following  terms 
and  conditions :  said  trustees  shall  have  full  power  and 
authority  over  the  management  of  said  farm  and  of  the 
rents,  issues  and  profits  derived  therefrom;  it  is  my  Avish 

to  provide  for  the  comfort  of  my  son  A^ — —  M and 

to  secure  to  him  a  home  during  his  lifetime,  but  I  deem 
it  necessary  that  my  said  son  should  be  protected  therein 

and  I  therefore  will  that  my  said  son  A M shall 

have  merely  an  equitable  interest  in  the  rents,  issues  and 
profits  of  said  farm  without  the  power  of  alienating,  dis- 
posing of,  anticipating  or  encumbering  the  same  in  any 
manner  whatsoever.  I  direct  that  said  trustees  may,  in 
their  discretion,  allow  my  said  son  to  occupy  and  work 
said  farm  under  their  guidance  and  control,  or  otherwise 
manage  said  property  as  said  trustees  in  their  discretion 
may  deem  proper.  All  the  income  and  profits  of  said 
property,  and  all  expenditures  in  connection  therewith, 
shall  be  under  the  control  of  said  trustees,  or  the  survivor 
of  them,  and  after  defraying  all  taxes  and  other  proper 
expenses  in  connection  with  said  trust  property  and  the 
execution  of  this  trust,  said  trustees  shall  apply  the  net 
income  from  said  trust  property  to  the  use  and  benefit 

of  my  son  A M during  the  term  of  his  natural 

life,  for  his  maintenance  and  support,  and  none  of  the 
property  herein  mentioned,  nor  any  of  thg  profits  derived 
therefrom,  shall  in  any  manner  be  liable  for  any  of  the 
debts  owing  or  that  may  hereafter  be  contracted  by  my 

said  son  A M .     At  the  death  of  my  said  son 

A M— —  all  the  property  in  the  hands  of  said  trus- 
tees, or  the  survivor  of  them,  under  this  trust,  shall  pass 

absolutely  as  my  son  A M by  his  last  will  and 

testament  may  appoint  or  direct ;  but  in  the  event  my  said 
son  A M by  his  last  will  and  testament  does  not 


2732  APPENDIX  PAET  TWO. 

direct  or  appoint  to  whom  said  property  shall  pass,  then 
the  same  shall  pass  to  and  vest  absolutely  in  the  children 

of  my  said  son  A M living  at  the  time  of  his 

death,  or  should  my  said  son  A M die  without 

leaving  any  child  surviving  him,  then  said  property  shall 
pass  to  and  vest  absolutely  in  the  children  of  my  brother 
S^ . 

Note. — See  §§  1082-1085.  As  to  the  effect  of  a  judgment  against  the 
cestui  que  trust  who  has  a  power  of  appointment,  see  §  1079. 

No.  33. 

CHARITABLE   USES   AND   TBUSTS. 

(a)  Gift  to  corporation  to  be  formed,  to  found  hospital. 

(b)  Gift  to  corporation  to  be  formed,  to  found  free  school  of 

manual  training. 

(c)  For  erecting  and  maintaining  church,  services  to  be  mainly- 

conducted  in  a  specified  language. 

(d)  To  erect  a  memorial  building  to  be  used  for  public  purposes. 

(e)  To  worthy  and  needy  servant  girls  and  the  widows  and 

orphans  of  deceased  sailors  and  fishermen,  not  public 
charges,  of  testator's  native  island. 

(f )  Provision  to  defeat  act  invalidating  gifts  to  charity  by  will 

executed  within  a  month  prior  to  testator's  death. 

(g)  Gift  over  in  event  bequest  to  charity  be  declared  void  or 

otherwise  fail. 
(h)  Direction  that  invalidity  of  part  of  will  shall  not  affect 
remainder. 

General  Note. — ^As  to  charitable  uses  and  trusts  generally,  see  §§  1113- 
1155.  Charitable  trusts  differ  from  private  trusts,  in  that,  being  for 
objects  of  permanent  interest  and  public  benefit,  they  do  not  come  under 
the  rule  against  perpetuities,  see  §  1140,  except  in  some  instances  where 
the  gift  vests  only  in  the  future  and  depends  upon  some  uncertain 
contingency,  see  §  1141;  and,  further,  as  to  charitable  uses  and  trusts, 
the  number  of  beneficiaries  is  and  must  be  indefinite,  and  the  particular 
individuals  to  be  benefited  are  uncertain,  see  §§  1113,  1144,  1145.  Such 
trusts  are  regulated  by  statute  in  some  jurisdictions,  see  §§  1114-1118. 
The  purpose  of  such  statutes  generally  is  to  limit  to  a  certain  propor- 
tion thereof  the  amount  of  the  estate  which  a  testator  may  devote  to 
charity,  and  to  require  him  to  make  such  testamentary  disposition,  if 
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at  all,  at  least  a  prescribed  time  prior  to  his  death,  see  §1119.  The 
statutes  in  all  cases  should  be  consulted.  As  to  objects  construed  as 
not  charitable,  see  §  1122.  As  to  examples  of  charitable  uses,  see 
§§  1123-1139.    As  to  the  doctrine  of  cy  pres,  see  §§  115-0-1155. 

(a)  Gift  to  corporation  to  be  formed,  to  found  hospital. 
All  the  rest,  residue  and  remainder  of  my  estate  shall 
be  used  for  the  purpose  of  founding  an  hospital  in  the 

City  of  Boston,  to  be  called  the Hospital,  for  the  care 

of  sick  persons  in  indigent  circumstances  residing  in  the 
County  of  Suffolk,  in  the  following  manner,  that  is  to  say : 
my  executors  shall  procure  the  formation  of  a  corporation 

to  be  called  the Hospital,  with  suitable  provisions  as 

to  officers,  their  powers  and  duties  of  control,  direction, 
conduct  and  administration  of  the  corporation  and  the 
care  and  management  of  the  funds  in  its  charge,  and  upon 
the  legal  formation  aiid  organization  of  said  corporation, 
all  the  rest,  residue  and  remainder  of  my  estate  as  afore- 
said shall  pass  to  and  vest  in  said  corporation  in  trust 
for  the  purposes  hereinbefore  mentioned,  and  my  said 
extecutors  shall  thereupon  transfer  and  deliver  to  said 
corporation  all  of  said  property  to  be  used  and  employed 
by  said  corporation  for  the  purposes  above  declared. 

(b)  Gift  to  corporation  to  be  formed,  to  found  free 
school  of  manual  training.    I  hereby  give  and  bequeath, 

out  of  the  remainder  of  my  estate,  the  sum  of dollars 

for  the  founding,  erection,  maintenance,  management  and 
endowment  of  a  free  school  of  manual  training  at  Pull- 
man, Illinois,  to  be  known  as  the  Pullman  Free  School  of 
Manual  Training,  for  the  benefit  of  children  of  persons 
living  or  employed  in  the  town  of  Pullman,  State  of  Illi- 
nois; and  I  direct  that  my  executors  shall,  as  soon  as 
practicable,  cause  a  corporation  to  be  formed  under  or  by 
virtue  of  the  laws  of  the  state  of  Illinois,  for  the  purpose 
of  receiving  said  bequest  and  accomplishing  the  objects 
thereof,  and  I  request  that  my  executors  herein  named  and 
A B and  C — —  D ret  r.s  the  first  board  of 
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directors  or  trustees  of  said  corporation.  Upon  the  for- 
mation of  said  corporation  said  sum  of dollars  shall 

vest  in  it  in  trust  for  the  purposes  above  mentioned,  under 
the  management  of  its  board  of  directors  or  trustees,  and 
my  executors  herein  named  are  directed  to  deliver  said 
sum  to  said  corporation  upon  its  formation.  In  the  accom- 
plishment of  the  objects  of  this  bequest  I  direct  that  there 

be  expended  at  least  the  sum  of dollars  for  land, 

building  and  apparatus,  and  that  the  balance  of  said 
bequest  be  constituted  a  fund  for  the  maintenance,  man- 
agement and  endowment  of  said  school. 

(c)  For  erecting  and  maintaining  church,  services  to 
he  mainly  conducted  in  a  specified  language.  I  devise  and 
bequeath  all  the  rest,  residue  and  remainder  of  my  estate, 
real,  personal  and  mixed,  of  which  I  may  be  possessed  at 
the  time  of  my  death,  to  the  Evangelical  Lutheran  Semi- 
nary of  Gettysburg,  Pa.,  and  to  its  successors  forever,  in 
trust  to  apply  a  portion  thereof,  not  exceeding  the  sum  of 

dollars,  toward  the  erection  and  completion  of  a 

church  of  brick  or  stone  upon  my  property  at  the  south- 
east corner  of and streets,  in  the  city  of , 

state  of (note — the  property  described  being  part 

of  the  residue  of  the  estate) ,  for  the  use  of  the  Evangelical 
Lutheran  Church,  and  to  apply  the  income  of  the  remain- 
der thereof  toward  the  support  of  a  pastor  therefor  and 
the  maintenance  of  said  church,  paying  over  said  income 
in  such  manner  as  said  trustee  may  deem  expedient  for 
such  purposes.  I  make  this  gift  upon  the  express  con- 
dition that  the  religious  services  held  in  said  church  shall 

be  mainly  conducted  in  the language,  and  also  upon 

the  condition  that  there  be  placed  over  the  main  entrance 
to  said  church  a  marble  slab  or  tablet  on  which  shall  be 
conspicuously  inscribed,  the  following  words :  "In  memo- 
riam  L— C— E— M. " 

Note.— See  Appeal  of  Mack,  71  Conn.  122,  41  Atl.  242. 
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(d)  To  erect  a  memorial  building  to  he  used  for  public 

purposes.    I  give  and  bequeath  to  the  town  of ,  county 

of ,  state  of ,  the  sum  of dollars  to  be  used 

and  expended  by  the  said  town  in  the  erection  of  a  suit- 
able building  to  be  known  and  designated  as  the  

Memorial  Building,  said  building  to  contain  a  public  hall 
for  the  accommodation  of  the  public,  suitable  rooms  for 
the  keeping  of  the  town  public  library,  and  rooms  for  the 
use  of  the  officers  of  said  town  for  the  transaction  of  the 
town  business,  also  to  contain  ample  fireproof  vaults  for 
the  safe  keeping  of  the  records  of  the  town.  The  build- 
ing herein  provided  for,  the  said  town  shall  erect  within 
two  years  from  the  date  of  my  death,  and  my  executors 

herein  named  are  directed  to  pay  the  said  sum  of 

dollars  to  said  town  as  soon  as  possible  after  my  decease, 
that  the  provisions  of  this  will  may  be  complied  with. 

Note. — PYom  Adams  v.  Town  of  Derry,  71  N.  H.  544,  53  Atl.  734.  A 
town  may  in  its  corporate  capacity  accept  a  gift  of  real  or  personal 
property  left  to  it  in  trust  for  charitable  purposes,  and  may  act  as 
trustee  and  execute  the  trust,  see  Higginson  v.  Turner,  171  Mass.  586, 
51  N.  E.  172,  considering  the  will  of  Benjamin  FVanklin.  As  to  gifts  for 
library  and  public  purposes,  see  §§  1134,  1135. 

(e)  To  worthy  and  needy  servant  girls  and  the  widows 
and  orphans  of  deceased  sailors  and  fishermen,  not  public 
charges,  of  testator's  native  island.  Being  a  native  of  the 
Tjosvold,  Karmoen,  Kingdom  of  Norway,  where  fishing 
and  sailing  are  the  chief  industries  and  being  acquainted 
with  the  social  and  industrial  conditions  of  the  poorer 
classes  of  Norway,  my  sympathies  go  out  to  industrious 
and  deserving  servant  girls,  and  to  widows  and  orphans 
of  deceased  fishermen  and  sailors.  Desiring  to  relieve 
such  servant  girls  and  widows  and  orphans,  I  give  and 
bequeath  to  the  Akre  Church  Congregation  six  thousand 
dollars,  to  Ke  invested  and  reinvested  forever  in  first 
mortgages  on  farm  lands  at  the  highest  obtainable  rate 
of  interest;  the  principal  shall  remain  inviolate,  and  th6 
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interest  shall  be  paid  annually  on  the  first  day  of  Decem- 
ber and  be  distributed  on  the  following  Christmas  to 
worthy  and  needy  servant  girls  and  the  widows  and 
orphans  of  deceased  sailors  and  fishermen,  who  are  not  a 
public  charge.  I  appoint  the  church  pastor,  the  president 
of  the  county  commissioners,  and  the  county  treasurer  of 
the  Akre  Church  Congregation,  and  their  successors  in 
office,  as  trustees  to  carry  out  the  provisions  of  this 
bequest.  This  fund  shall  be  known  as  the  "Nils  Olai  and 
Gunild  Nilson  Tjosvold  Julefund." 

Note.— Approved  in  Re  Nilson's  Estate,  —  Neb.  — ,  116  N.  W.  971. 

(f )  Provision  to  defeat  act  invalidating  gifts  to  charity 
by  will  executed  within  a  month  prior  to  testator's  death. 
All  the  rest,  residue  and  remainder  of  my  estate,  real,  per- 
sonal and  mixed,  I  give,  devise  and  bequeath  unto  St. 
Teresa's  Church,  Broad  and  Catherine  Streets,  and  St. 
Joseph's  House  for  Homeless  Industrious  Boys,  on  Pine 
Street,  share  and  share  alike,  provided,  however,  in  case 
of  my  death  within  thirty  days  from  the  date  hereof,  I 
give,  devise  and  bequeath  all  of  my  said  residuary  estate 
unto  Most  Eev.  P.  J.  Eyan,  Archbishop  of  Philadelphia, 
absolutely. 

Note.— Approved  in  Flood  v.  Ryan,  220  Pa.  St.  450,  69  Atl.  908,  there 
being  no  secret  agreement  between  the  testator  and  the  Archbishop  as 
to  how  the  latter  should  use  the  property,  even  though  the  Archbishop 
testified  that  he  did  not  know  the  testator  and  that  as  the  head  of  the 
Church  and  according  to  the  dictates  of  his  conscience  he  was  bound  to 
apply  the  property  to  the  use  of  the  Church  and  the  institutions 
mentioned  in  the  will. 

•  (g)  Gift  over  in  event  bequest  to  charity  be  declared 
void  or  otherwise  fail.    In  the  event  that  the  bequest  to 

charity  contained  in  the paragraph  of  this  my  last 

will  and  testament,  should  for  any  cause  lapse  or  by  final 
judgment  or  decree  of  any  court  of  competent  jurisdiction 
be  held  illegal  or  void,  then  and  in  that  event  I  direct  my 
executors  pay  over  to  the  city  of ^  state  of all 
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of  said  legacy  or  so  much  thereof  whicli  shall  so  lapse 
or  be  held  illegal  or  void,  to  be  appropriated  and  applied 
by  said  city,  in  such  manner  as  the  governing  power 
thereof  shall  direct,  to  the  support  of  such  charitable  insti- 
tutions as  are  supported  in  whole  or  in  part  by  said  city, 
(h)  Direction  that  invalidity  of  part  of  will  shall  not 
affect  remainder.  Should  any  of  the  provisions  of  this  my 
last  will  and  testament  for  any  reason  whatsoever  fail  or 
be  declared  invalid  by  final  judgment  or  decree  of  any 
court  of  competent  jurisdiction,  it  is  my  will  that  such 
failure  or  invalidity  of  any  provision  or  provisions  shall 
not  defeat  or  impair  any  of  the  remaining  provisions 
herein  contained,  but  that  this  my  last  will  and  testament 
shall  be  construed  as  if  such  provision  or  provisions  so 
failing  or  being  declared  invalid,  were  or  had  not  been 
herein  contained. 

No.  34. 

APPOINTMENT,  POWERS  AND  LIABILITIES  OP  EXECUTORS  AND 

TRUSTEES. 

(a)  Appointing  executor  to  act  without  bonds. 

(b)  Appointing  executors  as  trustees,  with  power  to  carry  provi- 

sions of  will  into  effect. 

(c)  Executor  given  power  to  sell,  dispose  of  and  convey  property 

without  order  of  court. 

(d)  Exempting  executors  and  trustees  from  liability. 

(e)  Substituting  others  for  executors  or  trustees  who  are  unable 

or  unwilling  to  act. 

(f )  Trustees  given  power  to  fill  vacancies,  court  to  fill  same  if 

trustees  fail  to  do  so. 

(g)  Number  who  may  act  in  event  of  disagreement  among  execu- 

tors or  trustees. 

(h)  Directions  as  to  voting  corporate  stock  belonging  to  estate. 

(i)    Direction  to  trustee  to  accumulate  income. 

(j)    Direction  to  convert  realty  into  personalty  in  event  of  con- 
flict of  laws. 
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(a)  Appointing  executor  to  act  without  bonds.  I  hereby 

appoint  my  friend  C D to  be  the  executor  of  this 

my  last  wiU  and  testament,  and  direct  that  no  bonds  be 
required  of  him  for  the  performance  of  any  of  his  duties 
as  such  executor. 

(b)  Appointing  executors  as  trustees,  with  power  to 
carry  provisions  of  will  into  effect.    I  hereby  appoint  my 

son  J M and  my  friends  C D and  A 

E the  executors  of  this  my  last  will  and  testament 

and  the  trustees  of  my  estate  hereinbefore  devised  in  trust 
or  for  charitable  purposes,  and  I  hereby  give  to  and 
invest  them,  and  their  successors  and  associates  in  trust, 
with  such  powers  over  and  such  title  to  and  estate  in  the 
property  in  this  will  devised  and  bequeathed  as  may  be 
necessary  or  convenient  to  carry  into  full  effect  my  inten- 
tions and  designs  in  the  execution  of  this  will,  and  in  the 
several  devises,  donations  and  legacies  herein  specified 
and  made. 

(c)  Executor  given  power  to  sell,  dispose  of  and  con- 
vey property  without  order  of  court.    I  hereby  appoint 

my  friend  C D the  executor  of  this  my  last  will 

and  testament,  and  I  hereby  authorize  and  empower  my 
said  executor  to  sell,  dispose  of  or  convey  any  and  all  of 
the  estate  of  which  I  shall  die  seized^aud  possessed,  with- 
out being'required  to  obtain  therefor  an  order  of  the  pro- 
bate court  or  of  any  court,  and  upon  such  terms  and  in 
such  manner  as  to  him  shall  seem  best,  whenever  in  his 
judgment  it  shall  be  important  or  judicious  to  do  so  for 
the  purpose  of  settling  claims  against  my  estate,  paying 
legacies,  making  divisions  or  apportionments  of  my 
estate,  or  for  any  other  purpose  that  may  be  required 
under  this  my  last  will  and  testament. 

(d)  Exempting  executors  and  trustees  from  liability. 
It  is  my  will  and  I  hereby  relieve  each  of  my  executors 
and  trustees  herein  named  from  liability  for  losses  occur- 
ring without  his  wilfuU  default,  and  none  of  them  shall 
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Be  held  liable  in  any  event  for  any  loss  which  may  occur 
by  reason  of  any  depreciation  in  value  of  the  estate,  real, 
personal  or  mixed,  held  or  owned  by  me  at  the  time  of  my 
death,  or  of  any  real  estate  or  securities  which  said  execu- 
tors or  trustees  may  from  time  to  time  purchase  from  the 
proceeds  of  a  sale  of  any  of  my  estate  or  from  the  income 
therefrom. 

(e)  Substituting  others  for  executors  or  trustees  who 
are  unable  or  unwilling  to  act.  Should  any  of  the  persons 
herein  appointed  as  executors  or  trustees  under  this  my 
last  will  and  testament,  die  prior  to  the  time  of  my  death 
or  for  any  reason  be  unable  or  refuse  to  qualify  as  such, 
or  should  any  of  the  persons  herein  so  appointed,  after 
having  qualified  as  an  executor  or  trustee,  either  die  or 
desire  to  renounce  said  executorship  or  trusteeship  or 
become  disqualified  from  acting  as  such  executor  or  trus- 
tee, then  I  direct  that  any  and  all  vacancies  as  they  may 
occur  among  my  said  executors  or  trustees  above  men- 
tioned be  filled  from  among  my  following  named  friends 

in  the  following  order,  viz. :   D —  R —  Gr- —  of ,  A — 

M—  T—  of ,  B—  M—  E—  of and  M—  D—  G— 

of  ,  and  I  hereby  appoint  each  of  my  friends  last 

named,  in  the  order  in  which  they  are  named,  in  the  event 
of  a  vacancy  as  above  mentioned,  as  an  executor  or  trus- 
tee, or  both  as  the  case  may  be,  of  this  my  last  will  and 
testament.  Each  and  every  executor  or  trustee  herein 
appointed  to  fill  a  vacancy  shall,  upon  qualifying  as  execu- 
tor or  trustee,  be  vested  with  the  same  rights,  powers, 
duties  and  liabilities  ?is  the  executors  or  trustees  herein 
first  named. 

(f )  Trustees  given  power  to  fill  vacancies,  court  to  fill 
same  if  trustees  fail  to  do  so.  Should  any  of  the  trustees 
appointed  under  this  my  last  will  and  testament  die  before 
said  trusts  have  been  fully  executed  or  for  any  reason  be 
unable  or  unwilling  to  further  serve  as  such  trustee  or 
desire  to  be  disqualified  from  so  serving,  I  hereby  author- 
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ize  and  empower  the  remaining  trustees  or  trustee,  should 
they  or  he  deem  it  advisable  and  for  the  best  interests  of 
my  estate,  by  a  suitable  instrument  executed  by  them 
jointly  or  by  the  sole  remaining  trustee,  should  there  be 
but  one,  to  appoint  a  suitable  person  or  persons  to  serve 
as  such  trustee  or  trustees  in  the  place  of  the  one  or  more 
so  dying  or  unwilling  or  unable  to  serve,  and  such  newly 
appointed  trustee  or  trustees  shall  succeed  to  the  trust 
and  the  trust  property  and  exercise  all  the  powers  and 
fulfill  the  same  duties  as  if  originally  named  in  this  will 
for  such  purposes.  In  the  event  of  a  vacancy  or  vacan- 
cies among  my  said  trustees  as  aforesaid  and  the  remain- 
ing or  surviving  trustees  or  trustee  do  or  does  not  fill  said 
vacancy  or  vacancies  by  an  appointment  of  a  new  trustee 
or  trustees,  in  the  manner  above  designated,  within  ninety 
days  after  any  such  vacancy  or  vacancies  shall  occur,  it 
shall  be  lawful  for  the  court  having  jurisdiction  of  my 
estate  to  fill  such  vacancy  or  vacancies  upon  the  applica- 
tion of  any  person  interested  in  trust  regarding  which 
such  vacancy  or  vacancies  may  occur,  notice  of  such  appli- 
cation to  be  previously  given  in  writing  to  the  remaining 
or  surviving  trustees  or  trustee. 

(g)  Number  who  may  act  in  event  of  disagreement 
among  executors  or  trustees.  In  the  event  of  a  difference 
of  opinion  among  my  executors  or  trustees  as  to  the  man- 
ner in  which  they  shall  execute  any  right  or  power  or  ful- 
fill any  duty  herein  imposed  upon  them,  I  direct  that  so 
long  as  the  number  of  executors  or  trustees  equals  three 
in  number,  then  a  majority  shall  control ;  should  the  num- 
ber of  executors  or  trustees  be  reduced  to  less  than  three, 
then  all  decisions  must  be  unanimous.  I  especially  direct 
and  provide  that  all  deeds,  sales,  contracts,  conveyances 
or  other  instruments  executed,  or  other  acts  done,  by  a 
majority  of  said  executors  or  trustees  when  those  quali- 
fied as  executors  or  trustees,  as  the  case  may  be,  equal  or 
exceed  three  in  number,  shall  in  all  cases  be  as  binding  in 
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favor  of  third  persons  acquiring  property  or  rights  there- 
under as  if  executed  or  done  by  all  of  said  executors  or 
trustees. 

(h)  Directions  as  to  voting  corporate  stoch  belonging 
to  estate.  It  is  my  desire,  and  I  so  direct,  that  in  order  to 
better  protect  the  interests  of  my  estate,  all  stock  of  any 
corporation  held  by  my  executors  or  trustees  herein 
named,  or  their  successors,  shall  be  voted  by  them  as  a 
unit  at  all  meetings  and  times  when  such  stock  may  be 
voted,  and  in  case  of  a  disagreement  among  my  said  exec- 
utors or  trustees  as  to  the  manner  of  voting  such  stock, 

then  A B ,  who  for  years  has  managed  my  affairs 

and  is  familiar  therewith,  and  with  other  properties  as 
well,  is  hereby  authorized  and  empowered  to  vote  such 
stock  in  person  or  by  proxy  in  such  manner  as  in  his  judg- 
ment he  may  determine. 

(i)  Direction  to  trustee  to  accumulate  income.  I  give, 
devise  and  bequeath  all  the. rest,  residue  and  remainder 
of  my  estate  possessed  by  me  at  the  time  of  my  death,  to 

the Trust  Company  of  Philadelphia,  in  trust  for  the 

use  and  benefit  of  my  grandson,  A B ,  upon  the 

following  terms  and  conditions,  that  is  to  say,  said  trustee 
shall  hold  said  property  in  trust,  collect  all  rents,  issues 
and  profits  arising  therefrom  and  treat  the  same  as  prin- 
cipal and  invest  and  reinvest  the  income  and  to  accumu- 
late the  same  until  my  said  grandson  shall  attain  the  age 
of  twenty-one  years ;  thereafter  said  trustee  shall  apply 
all  the  net  income  derived  from  the  property  in  its  hands 
at  the  time  of  my  said  grandson  attaining  his  majority, 
to  the  use  and  benefit  of  my  said  grandson  and  his  issue, 
if  any  there  be,  during  the  term  of  my  said  grandson's 
natural  life,  and  after  his  death  to  the  use  and  benefit  of 
his  issue  then  living,  if  any,  in  equal  shares  according  to 
their  number,  until  they  respectively  attain  the  age  of 
twenty-one  years,  at  which  time  such  issue  shall  take, 
according  to  their  number,  their  proportional  share  of 
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said  trust  property  in  the  hands  of  said  trustee,  abso- 
lutely and  relieved  from  any  further  trust,  and  said  trus- 
tee shall  pay  or  deliver  to  such  issue  his  or  her  just  pro- 
portion. Should  any  issue  of  my  said  grandson  die 
before  the  time  of  my  said  grandson 's  death  leaving  issue 
surviving  my  said  grandson,  such  issue  of  deceased  issue 
shall  take  such  share  as  his  or  her  parent  would  have 
taken  had  he  or  she  been  then  living.  Should  my  s^aid 
grandson  die  without  leaving  surviving  him  any  issue  or 
the  issue  of  deceased  issue,  then  said  property  in  the 
hands  of  said  trustee  shall  at  said  time  pass  to  and  vest 

absolutely  in  my  son  B ,  or  in  the  event  of  his  death 

before  that  time,  in  his  issue  and  the  issue  of  his  issue 
who  may  have  died  before  that  time,  the  issue  of  deceased 
issue  to  take  only  the  share  which  their  parent  would  have 
taken  had  he  or  she  been  living,  division  to  be  made  per 
stirpes  and  not  per  capita. 

Note. — As  to  perpetuities  and  trusts  to  accumulate,  see  §§  1156-1179. 
As  to  statutory  regulations  regarding  accumulations,  see  §§  1176,1177. 

(j)  Direction  to  convert  realty  into  personalty  in  event 
of  conflict  of  laws.  In  the  event  that  at  the  time  of  my 
death  I  shall  be  the  owner  of  real  property  situated  in 

some  state  other  than  the  state  of ,  or  in  some  foreign 

country,  the  laws  of  which  state  or  country  shall  be  such 
that  any  of  the  provisions  of  this  will  shall  or  might  be  in 
conflict  therewith  or  to  any  extent  be  rendered  ineffective 
thereby,  then  it  is  my  will  and  I  hereby  direct  that  my 
executors  herein  named  forthwith  sell  such  real  property 
and  convert  the  same  into  money  or  other  personalty,  and 
the  proceeds  of  such  sale  shall  be  applied  for  the  same 
uses  and  purposes  for  which  said  real  property  was 
directed  to  be  applied,  I  hereby  giving  and  devising  such 
real  property  to  my  said  executors  for  the  purpose  of 
such  sale  and  conversion. 
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No.  35. 

PROVISIONS  AFFECTING  RIGHTS  OF   HUSBAND,   WIFE,   AND   CHILDREN. 

(a)  Gift  to  widow  in  lieu  of  dower. 

(b)  Gift  to  widow  in  lieu  of  interest  in  community  property. 

(c)  Gift  to  married  woman,  free  from  control  of  husband. 

(d)  Direction  to  pay  household  expenses  of  testator's  family. 

(e)  Direction  that  no  gifts  to  children  shall  be  charged  as 

advancements. 

(f )  Charging  advancements  against  children. 

(g)  Disinheriting  child. 

(h)   Provision  for  afterborn  children, 
(i)    Appointing  testamentary  guardian. 

General  Note. — ^As  to  the  rights  of  husband,  wife,  and  children,  see 
§§  620-644.  The  power  to  dispose  of  property  by  will  is  not  a  natural 
right  and  is  limited  by  the  right  which  a  surviving  husband  or  wife 
may  have  in  the  property  of  the  other,  such  as  dower,  curtesy,  or 
Interest  in  community  property;  and  by  statute  generally  children 
of  the  testator,  whether  pretermitted,  afterborn  or  posthumous,  unpro- 
vided for  or  unmentioned  in  his  will,  take  as  in  the  event  of  intestacy. 

(a)  Gift  to  widow  in  lieu  of  dower.  I  give  and  bequeath 

to  my  beloved  wife  M the  sum  of dollars  and 

also  all  my  household  effects,  furnishings  and  appurte- 
nance of  every  character  and  description  now  in  the 
family  residence  at  No.  618  Street,  ,  ,  to- 
gether with  the  use  of  said  family  residence  during  the 
term  of  her  natural  life.  Said  gifts  and  benefits  are  in 
lieu  and  bar  of  any  claim  of  dower  or  other  interest  which 
my  said  wife  would  have  at  the  time  of  my  death  should  I 
die  intestate,  in  or  to  my  estate  or  any  of  the  property 
herein  disposed  of,  and  also  in  or  to  any  and  all  moneys 
which  may  come  to  her  or  into  her  hands  by  reason  of  any 
policy  of  insurance  upon  my  life. 

Note. — The  rights  of  dower  and  curtesy  limit  the  testamentary  power 
of  disposition,  see  §§  620-622,  but  a  husband  or  wife  may  consent  to  the 
will  of  the  other,  see  §§  623-629.  In  the  absence  of  prior  consent, 
provisions  in  lieu  of  dower  or  curtesy  are  effective  only  if  the  surviving 
spouse  elects  to  take  under  the  will  rather  than  that  which  he  or  she 
is  entitled  to  by  law.  This  right  of  election  is  personal.  As  to  the 
doctrine  of  election  as  applied  to  wills,  see  §S  813-839. 

Ill  Com.  on  Wills— 58 
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(b)  Gift  to  widow  in  lieu  of  interest  in  community 

property.    I  give  and  bequeath  to  my  beloved  wife  M , 

the  sum  of dollars  in  lieu  of  any  and  all  claims  which 

my  said  wife  would  have  at  the  time  of  my  death  should  I 
die  intestate,  in  or  to  any  community'  property  of  myself 
and  my  said  wife  or  in  any  estate  of  which  I  may  die 
possessed. 

Note. — See  note  to  preceding  form,  and  see,  also,  §§  251-254.  Since 
the  presumption  is  that  a  husband  or  wife  does  not  intend  to  dispose 
of  property  which  the  law  gives  to  the  other,  the  provisions  of  the  will 
must  be  clear  that  the  husband  or  wife  intends  to  dispose  of  all  com- 
munity property,  including  the  share  to  which  by  law  the  other  may  be 
entitled. 

(c)  Gift  to  married  woman,  free  from  control  of  hus- 
band.   I  devise  unto  my  daughter  R C ,  the  wife 

of  B C ,  that  certain  house  and  the  lot  on  which  it 

stands,  located  at  number  718 Street^  in  the  city  of 

,  state  of  ,    (or  describe  same  by  metes  and 

bounds),  as  her  sole  and  separate  property  and  for  her 
separate  use,  free  from  the  control  of  her  husband,  with 
the  power  to  dispose  of  the  same  by  will  or  otherwise. 

(d)  Direction  to  pay  household  expenses  of  testator's 
family.  It  is  my  wish  and  desire  that  my  minor  children 
reside  and  live  with  my  wife  in  the  house  upon  the  prem- 
ises, being  our  home  place,  hereinbefore  devised  to  my 
wife,  and  I  therefore  direct  that  my  executors  hereinafter 
named  pay  out  of  my  residuary  estate  all  the  household 
expenses,  including  necessary  assistance  in  the  manage- 
ment thereof,  family  supplies  and  maintenance  for  my 
said  wife  and  minor  children,  in  the  same  manner  as  I 
would  have  done  if  living,  from  the  time  of  my  death  until 
the  final  distribution  of  my  estate  and  the  closing  thereof ; 
all  expenditures  so  made  shall  be  considered  and  treated 
as  a  part  of  the  expenses  of  my  estate  and  the  adminis- 
tration thereof,  and  shall  not  be  charged  against  my  said 
wife  or  minor  children  as  an  advancement,  but  all  other 
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benefits  conferred  on  them  or  any  of  them  by  this  my  last 
will  and  testament  shall  be  satisfied  without  deduction 
because  of  the  payment  of  the  expenses  just  mentioned. 

(e)  Direction  that  no  gifts  to  children  shall  be  charged 
as  advancements.  I  direct  that  no  gifts  or  advances  of 
money,  real  estate  or  securities  that  I  have  heretofore 

made  or  may  hereafter  make  to  either  my  sons,  A 

or  B ,  or  my  daughters,  E or  F ,  shall  be 

counted  as  a  part  of  my  estate  or  charged  against  any  of 
said  children  to  whom  such  gifts  or  advances  may  be 
made ;  and  I  release  and  absolutely  discharge  each  of  my 
said  children,  and  their  heirs,  next  of  kin  or  legal  repre- 
sentatives in  case  of  the  death  of  any  of  them,  of  and 
from  all  debts  which  they  or  any  of  them  may  owe  me  at 
the  time  of  my  death. 

Note. — As  to  advancements  and  the  satisfaction  of  legacies  thereby, 
see  §§  730-743. 

(f)  Charging  advancements  against  children.    I  have 

heretofore  given  various  sums  of  money  to  my  sons  R 

and  D as  shown  by  my  private  account  book,  now  in 

my  private  safe,  under  the  heading  of  "Advancements  to 
children,"  and  any  further  gifts  which  I  may  make  to 
any  of  my  children  during  my  lifetime  will  be  noted  in 
said  book  under  the  heading  mentioned;  I  give,  devise 
and  bequeath  all  the  rest,  residue  and  remainder  of  my 

estate  to  my  children  E ,  D ,  B and  T r,  to 

be  so  distributed  that  each  of  my  said  children  shall 
receive,  whether  by  gift  as  aforesaid,  or  from  my  estate, 
or  both,  the  same  total  amount. 

Note. — As  to  advancements  and  the  satisfaction  of  legacies  thereby, 
see  §§730-743. 

(g)  Disinheriting  child.    My  son  H has  for  years 

been  addicted  to  habits  of  which  I  have  greatly  disap- 
proved and,  because  of  his  utter  disregard  of  my  A\dshes 
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and  feelings,  I  hereby  especially  direct  that  lie  shall 
receive  nothing  out  of  my  estate  after  my  death. 

Having  heretofore  amply  provided  for  my  son  H , 

I  intentionally  omit  making  any  provision  for  him  by  this 
my  last  will  and  testament. 

Note. — As  to  rights  of  pretermitted  children  generally,  see  §  630. 
As  to  object  of  statutes  providing  for  children  omitted  from  will,  and 
of  their  rights  and  remedies,  see  §§  634-642. 

(h)  Provision  for  afterborn  children.  Should  any  child 
or  children  be  hereafter  born  to  me,  it  is  my  will  that  such 
child  or  children  be  provided  for,  and  I  therefore  will  and 
direct  that  such  child  or  children  that  may  hereafter  be 
born  to  me  shall  share  equally  with  my  other  children 
herein  named  in  my  residuary  estate  herein  given  to  my 
present  born  children. 

Note. — ^As  to  rights  of  afterborn  and  posthumous  children,  see 
§§  631-634. 

(i)  Appointing,  testamentary  guardian.  I  hereby  nomi- 
nate and  appoint  my  beloved  wife  M the  guardian  of 

the  persons  and  estates  of  the  children  of  myself  and  my 
said  wife,  as  shall  survive  me  and  shall  be  minors  at  the 
date  of  my  death,  and  I  further  direct  that  no  bond  or 
security  be  required  of  my  said  wife  for  the  faithful  per- 
formance of  her  duties  as  such  guardian. 

I  hereby  appoint  my  brother  E B the  guardiaii 

of  the  estates  of  such  of  my  children  as  survive  me  and 
are  minors  at  the  time  of  my  death. 

Note. — After  the  death  of  one  parent,  the  other  parent,  if  surviving, 
Is  the  natural  guardian  of  the  persons  of  their  minor  children. 

No.  36. 
II.  Contest  of  Wills :  Forms  of  Petitions  Opposing  Probate. 

(a)  Form  of  commencement :    Before  will  admitted  to  probate. 

(b)  Form  of  commencement :    To  set  aside  probate. 

(c)  Prayer  for  relief :    Opposition  before  probate. 

(d)  Prayer  for  relief:    Petition  to  revoke  probate. 

(e)  Allegations  that  will  was  not  duly  executed. 
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(f)  Allegation  of  forgery. 

(g)  Allegation  of  mental  incapacity, 
(h)  Incapacity  because  of  infancy. 

(i)    Incapacity  because  of  insane  delusion. 
(j)    Fraud  and  undue  influence, 
(k)  Duress,  menace,  and  undue  influence. 

(1)    Undue  influence  coupled  with  confidential  relationship  and 
feebleness  of  mind. 

General  Note.-^Objections  to  a  will  may  be  raised  in  various  man- 
ners. Where  a  will  on  its  face  shows  that  the  statute  regarding  the 
formalities  of  execution  has  not  been  complied  with,  ordinarily  a  mere 
appearance  and  directing  the  co\irt's  attention  to  the  defects  will 
suffice;  in  fact,  the  court  can  not  and  will  not  admit  to  probate  an 
instrument  not  in  compliance  with  the  statute.  The  construction  of 
the  various  provisions  of  a  will  must  not  be  confused  with  the  pro- 
priety of  its  admission  to  probate.  A  will  is  admitted  to  or  denied 
probate  accordingly  as  to  whether  or  not  it  has  been  duly  executed 
by  one  possessing  testamentary  capacity  at  the  time  of  execution  and 
not  subject  to  fraud,  duress,  menace,  undue  influence,  or  the  like. 
The  construction  of  a  will  follows  after  its  admission  to  probate. 
When  a  will  is  offered,  objection  may  then  be  raised  to  its  acceptance, 
or,  although  once  admitted  to  probate,  such  admission  may  generally 
be  revoked  by  a  proper  petition  and  showing  within  a  specified  time. 
The  opposition  to  a  will  or  the  petition  to  revoke  the  probate  thereof 
should  show  the  jurisdictional  facts,  and  particularly  that  the  con- 
testant is  interested  in  the  estate  of  the  testator,  that  is,  he  would 
have  succeeded  to  a  portion  thereof  had  the  decedent  died  intestate. 

The  manner  of  serving  and  filing  petitions  or  contests,  the  securing 
of  orders  for  and  the  issuance  of  citations,  and  the  giving  of  notices 
to  interested  parties,  varies  in  the  different  jurisdictions.  The  law 
covering  the  procedure  in  the  jurisdiction  wherein  the  matter  is  to  be 
heard  should  always  be  consulted. 

(a)  Form  of  commencement:  Before  will  admitted  to 
probate.  (Title  of  Court  and  Cause.)  (Addressed  to  the 
Court,  Judge,  Register,  etc.,  according  to  custom  of  the 
jurisdiction.) 

Comes  now  C D and  serves  and  files  this  his 

opposition  to  the  petition  for  the  admission  to  probate  of 
the  alleged  will  of  A B ,  deceased,  and  respect- 
fully shows : 

That  A B died  in  the  county  of  ,  state 
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of ,  on  the  5tli  day  of  December,  1917,  and  was  at 

the  time  of  his  death  a  resident  of  said  county  and  state, 
and  left  estate  therein. 

That  said  A B left  surviving  him  as  his  heirs 

at  law  and  next  of  kin  the  following:  (Insert  names  and 
kinship. ) 

That  your  contestant  is  a  son  and  one  of  the  heirs  at 

law  and  next  of  kin  of  said  A B ,  deceased,  and 

as  such  is  interested  in  and  entitled  to  succeed  to  a  por- 
tion of  the  estate  of  said  decedent. 

That  on  the  4th  day  of  January,  1918,  Gr D — ^ —  filed 

in  the  above  court  and  cause  an  instrument  in  writing, 
bearing  date  the  2nd  day  of  May,  1912,  and  purporting  to 

be  the  last  will  and  testament  of  A B ,  deceased, 

together  with  his  petition  praying  that  the  same  be 
admitted  to  probate. 

(b)  Form  of  commencement:  To  set  aside  prohate. 
(Title  of  Court  and  Cause.)  (Addressed  to  the  Court, 
Judge,  Eegister,  etc.,  according  to  the  custom  of  the  juris- 
diction.) 

Comes  now  C D and  serves  and  files  this  his 

petition  for  the  revocation  of  the  order  of  the  above  court 

admitting  to  probate  the  purported  will  of  A B , 

deceased,  and  respectfully  shows : 

That  A B — —  died  in  the  county  of ,  state 

of ,  on  the  5th  day  of  December,  1917,  and  was  at  the 

time  of  his  death  a  resident  of  said  county  and  state,  and 
left  estate  therein. 

That  said  A B left  surviving  him  as  his  heirs^ 

at  law  and  next  of, kin  the  following:  (Insert  names  and 
Idnship. ) 

That  your  petitioner  is  a  daughter  of  said  decedent  and 
as  such  is  interested  in  his  estate  and  entitled  to  succeed 
to  a  portion  thereof. 

That  on  the  4th  day  of  February,  1918,  by  an  order  of 
the  above  court  duly  given,  made  and  entered  therein, 
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that  certain  Avriting,  bearing  the  date  the  2nd  day  of  May, 
1912,  and  purporting  to  be  the  last  will  and  testament  of 

said  A B ,  deceased,  was  admitted  to  probate, 

filed  and  recorded.    That  on  the day  of ,  1918, 

G D was  appointed  the  executor  of  said  pur- 
ported last  will  and  testament  of  A B ,  deceased, 

and  on  said  day  he  qualified  as  such  executor,  and  ever 
since  has  been  and  now  is  the  appointed,  qualified  and 
acting  executor  of  said  purported  last  will  and  testament 
of  A B ,  deceased. 

That  said  executor  and  the  others  mentioned  in  said 
purported  will,  other  than  your  petitioner,  assert  and 
maintain  that  said  instrument  is  the  true  last  will  and 

testament  of  A B ,  deceased ;  but  your  petitioner 

alleges  that  the  same  is  invalid  and  that  the  probate 
thereof  should  be  revoked  and  set  aside  for  the  following 
reasons: 
.  (c)  Prayer  for   relief:     Opposition   before  probate. 

Wherefore,  C D ,  contestant  herein,  respectfully 

prays  that  a  day  may  be  appointed  for  the  hearing  of 
this  opposition;  that  due  notice  thereof  be  given  to  all 
interested  parties  by  citation  or  otherwise,  according  to 
law;  that  the  issues  herein  set  forth  be  fully  heard  and 
determined,  and  that,  after  proper  proceedings,  the  court 
make  and  cause  to  be  entered  its  order  and  decree  declar- 
ing that  said  instrument  in  writing,  dated  the  2d  day  of 

May,  1912,  is  not  the  last  will  and  testament  of  A 

B ,  deceased ;  that  the  petition  of  Gr D for  the 

admission  of  the  same  to  probate  be  denied,  and  that  the 
said  purported  will  be  wholly  rejected,  disallowed  and 
denied  probate,  and  for  such  other  and  further  relief  as 
may  be  just  in  the  premises,  and  for  costs  of  suit. 

(Signature  of  attorney,  and  verification.) 

(d)  Prayer  for  relief:  Petition  to  revoke  will.  Where- 
fore, C D ,  petitioner  herein,  respectfully  prays 

that  a  day  may  be  appointed  for  the  hearing  of  this  peti- 
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tion;  that  tlie  executor  of  said  purported  last  will  and 
testament  of  A B ,  deceased,  and  all  parties  inter- 
ested in  said  estate  as  devisees  and  legatees  named  in  said 
purported  will,  or  otherwise,  be  given  due  notice  by  cita- 
tion or  otherwise  according  to  law,  and  be  cited  to  show 
cause  why  the  probate  of  said  purported  will  should  not 
be  revoked ;  that  the  issues  herein  set  forth  be  fully  heard 
and  determined,  and  that,  after  proper  proceedings,  the 
court  make  and  cause  to  be  entered  its  order  and  decree 
declaring  that  said  instrument  in  writing,  dated  the 
2d  day  of  May,  1912,  is  not  the  last  will  and  testament  of 

A B ,  deceased,  and  that  said  A B died 

intestate,  and  that  it  be  further  adjudged  and  decreed 
that  the  probate  of  said  purported  will  is  invalid  and  void 
and  that  the  same  be  set  aside  and  annulled,  and  for  such 
other  relief  as  may  be  just  in  the  premises,  and  for  costs 
and  expenses  of  this  action. 

(Signature  of  attorney,  and  verification.) 
(e)  Allegations  that  will  was  not  didy  executed.    Your 
contestant  (or,  petitioner)  is  informed  and  believes  and 
upon  such  information  and  belief  alleges  as  follows : 

1.  That  said  written  instrument,  bearing  date  the  2d 
day  of  May,  1912,  and  purporting  to  be  the  last  will  and 

testament  of  A B ,  deceased,  is  not  such  last  will 

and  testament  of  said  decedent. 

2.  That  said  purported  will  was  not  subscribed  by  said 

A B ,  nor  signed  by  him  at  the  foot  or  end 

thereof. 

3.  That  said  purported  will  was  not  signed  or  sub- 
scribed by  any  other  person  for  said  A^ —  B either 

in  his  presence  or  by  his  direction  or  at  his  request  or  with 
his  consent. 

4.  That  the  alleged  subscription  to  said  purported  will 

was  not  made  in  the  presence  or  view  of  R E 

and  D R ,  the  alleged  witnesses  to  said  subscrip- 
tion, or  in  the  presence  or  view  of  either  of  them. 
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5.  That  the  alleged  subscription  to  said  purported  will 

was  not  exhibited  by  A B ,  or  by  any  other  person 

with  his  knowledge  or  consent,  to.E E and  D 

R ,  the  alleged  witnesses  to  said  subscription,  or  to 

either  of  them ;  nor  did  A B at  any  time  acknowl- 
edge to  said  R E and  D R — -— ,  or  either  of 

them,  that  said  alleged  subscription  had  been  made  by 
him  or -for  him  at  his  direction  or  with  his  consent;  nor 

did  said  A B ,  in  the  presence  of  said  R 

E and  D— —  R ,  or  either  of  them,  acknowledge, 

accept  or  adopt  said  subscription  as  his  own. 

6.  That  at  the  alleged  time  of  the  subscribing  of  said 
purported  will,  (or,  at  the  alleged  time  of  the  acknowl- 
edgment of  the  said  subscription,)  said  A B did 

not  declare  to  R E and  D R ,  the  alleged 

subscribing  witnesses  thereto,  or  to  either  of  them,  that 
said  instrument  was  his  last  will  and  testament,  nor  in 
any  manner  indicate  or  cause  or  allow  to  be  indicated 

by  words,  signs,  actions,  or  otherwise,  to  said  R 

E and  D R ,   or  either  of  them,   that  he 

intended  to  give  effect  to  said  instrument  as  his  last  will 
and  testament. 

7.  That  said  purported  will  was  not  signed  by  R 

E and  D R ,  the  alleged  subscribing  witnesses 

thereto,  or  by  either  of  them,  at  the  request  of  said  A 

B . 

8.  That  said  purported  will  was  not  signed  by  R^ 


E — —  and  D R ,  the  alleged  subscribing  witnesses 

thereto,  or  by  either  of  them,  in  the  presence  of  A 

B-^ — ,  or  in  the  presence  of  each  other. 

Note. — For  forms   of  commencement  and  of  prayer  for  relief,  see 
ante,  forms  No.  36(a)-36(d). 

As  to  signature  of  the. testator,  see  §,§  404-442;  as  to  number  and  char- 
acter of  witnesses  required  for  the  execution  of  wills,  see  §§  443-467;  as 
to  acknowledgment  of  signature  and  publication  of  will  by  testator, 
see  §§  468-483;  as  to  attestation  and  subscription  by  witnesses,  see 
§§  484-513. 
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(f)  Allegation  of  forgery.  That  said  A B died 

intestate,  having  made  no  disposition  of  his  estate,  or 
any  part  thereof,  by  will  or  otherwise.  That  nevertheless, 

on  or  about  the  16th  day  of  December,  1917,  G D , 

named  as  executor  and  principal  beneficiary  in  the  pur- 
ported will,  filed  herein  as  aforesaid,  of  said  A B , 

deceased,  with  the  wrongful  intent  to  thereby  cheat  and 
defraud  contestant  (or,  petitioner)  herein,  and  the  other 

heirs  at  law  and  next  of  kin  of  said  A B ,  deceased, 

falsely  and  fraudulently  caused  to  be  typewritten  the 
form  of  said  purported  will ;  that  said  Gr D there- 
upon falsely  and  fraudulently  wrote  and  forged  the  name 

of  A B — '- —  at  the  end  of  said  purported  will,  and 

falsely  and  fraudulently  subscribed  and  forged  the  names 
of  E E and  D E as  purported  subscrib- 
ing witnesses  thereto.  That  on  said  16th  day  of  Decem- 
ber, 1917,  said  purported  subscribing  witnesses  were  not 

living,  said  E E having  died  on  the  4th  day  of 

June,  1913,  and  said  D E — ■■ —  having  died  on  the  8th 

day  of  July,  1914,  and  for  such  reasons  said  Q D 

fraudulently  caused  said  purported  will  to  be  dated  a,nd 
appear  to  be  subscribed  and  attested  as  of  the  2nd  day 
of  May,  1912.  That  said  purported  will  was  not  prepared 
during  the  lifetime  of  said  A B ,  the  alleged  testa- 
tor, nor  of  the  alleged  subscribing  witnesses,  but  said 
purported  will  was  caused  to  be  prepared  and  tlie  names 
of  the  alleged  testator  and  subscribing  witnesses  were 

written  and  forged  by  G D with  the  wrongful 

intent  to  secure  for  himself  the  greater  portion  of  the 

property  of  said'  A B ,  deceased,  and  to  cheat 

and  defraud  your  contestant  (or,  petitioner)  and  the  other 

heirs  at  law  and  next  of  kin  of  said  A B ,  deceased, 

of  their  rightful  inheritance.  That  said  G D ,  well 

knowing  that  said  instrument  was  not  the  last  will  and 
testament  of  said  A B ,  deceased,  and  well  know- 
ing that  said  will  is  false  and  forged  as  aforesaid,  is  now 
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attempting  to  have  the  same  admitted  to  probate,  intend- 
ing thereby  to  dispose  of  the  estate  of  said  A B , 

deceased,  according  to  the  terms  of  said  forged  will. 

Note. — For  forms  of  commencement  and  prayer  for  relief,  see  ante, 
forms  No.  36(a)-36(d). 

As  to  matters  not  establishing  forgery,  see  §  605 ;  as  to  evidence  of 
forgery  and  declarations  of  the  testator,  see  §§  606,  607;  as  to  the  burden 
of  proof,  see  §  618. 

(g)  Allegation  of  mental  incapacity.   That  at  the  time 

of  signing  said  alleged  last  will  and  testament,  said  A 

B was  not  of  sound  or  disposing  mind  or  memory, 

but  was  mentally  incapacitated  from  making  a  will  or  of 
properly  disposing  of  his  property ;  that  at  said  time  said 

A B was  over  the  age  of  eighty  years  and  was 

then  and  for  several  years  prior  thereto  had  been  in  such 
feeble  health  as  to  be  confined  to  his  bed  and  unable  to 
move  without  assistance ;  that  by  reason  of  age  and  sick- 
ness the  mind  of  said  A B ,  at  the  date  of  the 

signing  of  said  alleged  will,  had  become  and  was  so  weak 
and  debilitated,  impaired  and  deranged  that  he  did  not 
have  the  mental  ability  to  understand  or  comprehend  the 
nature  of  his  act,  the  value,  condition  or  extent  of  his 
property,  his  relations  to  the  persons  about  him,  the  num- 
ber or  names  of  those  who  were  the  natural  objects  of  his 
bounty,  and  regarding  none  of  such  mktters  was  he  at 
said  time  able  to  form  a  rational  judgment,  either  with 
or  without  prompting. 

Note. — For  forms  of  commencement  and  prayer  for  relief,  see,  ante, 
forms  No.  36(a)-36(d). 

As  to  mental  capacity,  see  §§  326-355.  As  to  rules  of  evidence  regard- 
ing mental  incapacity,  see  §§  356-403. 

(h)  Incapacity  because  of  infancy.  That  said  pur- 
ported last  will  and  testament  of  said  A B ,  dated 

the  2nd  day  of  May,  1912,  was  on  said  day  subscribed  and 

attested  in  the  county  of ,  state  of  California,  said 

A B ,  at  such  time  and  from  then  continuously 

until  his  death,  being  domiciled  therein,  and  all  the  estate 
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of  said  A B at  all  of  such  times  being  situated 

in  said  county  and  state.    That  by  said  purported  will, 

said  A B attempted  to  dispose  of  all  his  estate, 

real  and  personal,  then  possessed  by  him  or  which  he 

might  thereafter  acquire.    That  said  A B was 

born  on  the  4th  day  of  May,  1894,  and  at  the  time  of  the 
execution  of  said  purported  will  was  under  the  age  of 
eighteen  years,  and  was  incapable,  under  the  law  of  the 
above  mentioned  state,  of  disposing  of  his  real  or  personal 
property  by  last  will  and  testament  executed  prior  to  his 
attaining  the  age  of  eighteen  years.  And  contestant  (or, 
petitioner)  further  avers  that  said  purported  will  was  not, 

by  said  A B ,  subsequent  to  said  2nd  day  of  May, 

1912,  in  any  manner  reexecuted  or  republished. 

Note. — For  forms  of  commencement  and  prayer  for  relief,  see,  ante, 
forms  No.  36(a)-36(d). 

As  to  legal  disabilities  imposed  because  of  infancy,  see  §§  298-300. 
As  to  what  law  governs  the  execution  of  wills,  see  §§  265-296. 

(i)  Incapacity  because  of  insane  delusion.  That  at  the 
time  said  A B executed  his  last  will  and  testa- 
ment, he  was  not  of  sound  mind  or  disposing  memory,  but 
at  said  time  was  laboring  under  various  insane  delusions. 

That  said  A B had,  at  the  time  of  the  signing  of 

his  purported  will,  the  insane  delusion  that  contestant 
had  tried  to  cause  his  death  by  poison  in  order  that  con- 
testant might  do  away  with  all  the  property  of  said  A 

B ;  and  that  said  insane  delusion  so  beclouded  the 

reason  of  said  A B as  to  cause  him  to  disinherit 

contestant,  his  only  child.  That  said  delusion  of  said 
A — —  B was  without  foundation,  but  was  the  spon- 
taneous product  of  the  subjective  processes  of  a  dis- 
ordered intellect,  and  was  the  direct  cause  of  said  A — — 

B attempting  to  make  the  disposition  of  his  property 

as  set  forth  in  said  purported  will. 

Note. — For  forms  of  commencement  and  prayer  for  relief,  see,  ante, 
form's  No.  36 (a) -36(d). 

As  to  insane  delusions,  see  §§  344-347.  As  to  unreasonable  prejudices 
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and  animosities  not  necessarily  being  insane  delusions,  see  §  353.  And 
a  will  containing  unjust  and  unreasonable  provisions  does  not  establish 
mental  incapacity,  see  §§  354,  355. 

(j)  Fraud    and   undue   influence.     That    said   B- 


D ,  named  in  said  purported  last  will  and  testament 

of  A B as  a  principal  beneficiary  therein,  pro- 
cured and  induced  the  said  A B to  perform  the 

physical  act  of  signing  said  instrument  only  by  reason  of 

the  fraud  exerted  over  her  by  the  said  E D .  That 

at  the  time  of  the  signing  of  said  purported  will  and  for 
some  four  years  continuously  prior  thereto,  and  up  to  the 

time  of  the  death  of  A B ,  said  E D had 

lived  in  the  same  house  with  said  A B ,  and  during 

all  of  said  time  said  A B was  subject  to  the 

wishes  of  and  was  dominated  and  controlled  in  her  actions 

and  conduct  by  the  said  R D .   That  at  the  time 

of  the  subscribing  of  said  purported  will,  and  for  a  long 

time  prior  thereto,  said  A B was  and  had  been 

suffering  from  continuous  ill-health  and  was  weak,  feeble 
and  debilitated  in  both  mind  and  body.   That  at  the  time 

of  the  signing  of  the  purported  will,  said  R D 

had  by  reason  of  importunities  and  false  statements  so 

gained  the  confidence  of  said  A B that   she 

entrusted  to  said  E D the  management  and  con- 
trol of  her  property,  as  well  as  giving  her  complete 
authority  and  control  over  all  household  affairs.  That  in 

attending  to  the  affairs  of  A B ,  said  R D 

would  present  various  papers  to  A B for  her 

signature,  and  by  reason  of  the  confidence  and  trust 

reposed  in  said  K D ,  said  A B would 

without  question  sign  such  papers  when  so  presented. 
That  on  the  day  of  the  signing  of  said  purported  will, 

said  A B was  confined  to  her  bed  with  a  severe 

fever  which  caused  her  death  some  ten  days  later,  and  at 
said  time  was  so  feeble  in  mind  and  bodjAVs  to  be  unable 
to  intelligently  understand  surrounding  events  or  condJ- 
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tions.  That  on  said  day  said  E D visited  the  office 

of  X y ,  where  she  caused  to  be  drawn  up  the, 

document  filed  herein  as  the  purported  last  will  of  said 

A B ,  deceased.  That  said  E D prese"hted 

said  document  to  A B while  she  was  in  bed  as 

aforesaid,  the  paper  being  so  folded  that  none  of  the 
contents  thereof  was  visible,  and  secured  the  signature 
of  A B — ^ —  thereto  without  advising  her  of  the  con- 
tents of  the  paper.  That  said  document  had  been  pre- 
pared without  the  direction  or  consent  of  said  A 

B ,  and  at  the  time  of  the  signing  of  the  same  she 

was  unaware  of  the  contents  or  nature  of  the  instrument. 
That  said  R D- — -,  after  the  securing  of  the  signa- 
ture of  said  A B ,  thereafter  and  while  A^ 

B was  unconscious,  caused  G H and  J 

K to  sign  their  names  thereto  as  purported  witnesses. 

That  at  the  time  of  the  signing  of  said  purported  will, 

said  A B did  not  intend  to  give  effect  to  such 

instrument  as  her  last  will  and  testament.    That  said 

A B never  declared  the  same  to  be  her  last  will 

and  testament;  that  she  did  not  request  any  one  to  sign> 
as  a  witness  thereto,  and  that  said  purported  wiU  was 
not  signed  by  the  alleged  witnesses  except  at  a  time  when 

said  A B was  unconscious.   That  said  A 

B died  within  two  days  thereafter  and  never  knew 

or  understood  the  alleged  nature  or  character  of  her  act. 
That  said  purported  will  did  not  contain  the  final  inten- 
tions of  A B regarding  her  property  after  her 

death,  and  except  for  the  fraud  and  imposition  practiced 
upon  said  A B by  said  R D as  afore- 
said, said  A B would  not  have  signed  said  docu- 
ment. 

Note. — For  forms  of  commencement  and  prayer  tor  relief,  see,  ante, 
forms  No.  36(a)-36(d). 

As  to  fraud  and  undue  Influence  generally,  see  §§  57^-619.  Fraud  and 
undue  influence  are  distinguished,  yet  they  go  hand  in  hand,  see 
§§  598-600. 
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(k)  Duress,  menace,  and  undue  influence.    That  for 
about  four  years  prior  to  the  execution  of  said  purported 

will  by  said  A B ,  and  up  to  the  time  of  his  death, 

there  existed  an  illicit  relationship  between  A B 


and  R D by  reason  of  which  said  E D 

exercised  an  influence  and  control  over  the  mind  and 

actions  of  said  A B to  such  an  extent  that  she 

was  able  to  arid  did  direct  and  dictate  what  he  should  do 
with  reference  to  the  management  and  disposition  of  his 
property.  That  said  illicit  relationship  was  consented  to 

by  G D ,  the  husband  of  E D ,  pursuant 

to  a  general  scheme  on  the  part  of  said  E D and 

her  said  husband  to  acquire  an  unlawful  influence  over  the 

mind  of  said  A B for  the  purpose  of  inducing  him 

to  make  a  disposition  of  his  property  in  favor  of  said 

E D .    That  E D induced  A B 

to  leave   the   town   of  ,   state   of  ,  where  he 

had  resided  for  many  years  among  his  relatives  and 

friends,  and  to  move  to  the  town  of ,  state  of , 

and  to  live  there  with  E D .    That  after  A 


B had  been  living  with  E D in  the  town  of 

,  state  of ,  for  the  period  of years,  he  desired 

to  leave  E D and  to  return  to  his  former  home, 

but  was  prevented  from  so  doing  because  of  the  threat  of 

E D  that  she  would  follow  him  back  and  expose 

to  his  friends  and  relatives  their  illicit  relationship.  That 
by  reason  of  such  threats  and  of  the  influence  which  she 
acquired  over  said  A B by  reason  of  their  rela- 
tionship, said  E :  D was  able  to  and  did  so  work 

on  the  fears  and  passions  of  >  said  A B that  he 

did,  shortly  before  his  death,  transfer  to  said  E — ■ —  D 

a  considerable  portion  of  his  property. 

That  for  six  months  prior  to  his  death,  said  A 

B was   afflicted   with   an  incurable   disease   which 

caused  him  great  physical  suffering,  and  to  be  confined 
to  his  bed  most  of  the  time.  That  during  said  period  said 
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R D assumed  complete  charge  and  control  of 

the  affairs  of  A B ,  and  caused  him  to  be  located 

in  a  cottage  in  the  suburbs  in  the  town  of ,  state  of 

,  under  the  control  of  a  nurse  of  her  selection,  and 

did  not  allow  said  A B to  either  see  or  communi- 
cate with  his  friends  or  relatives. 
That  a   month  before  his  death,  being  the"  time  of 

the  signing  of  said  purported  will,  said  A B had 

become  enfeebled  in  mind  and  in  body  to  such  an  extent 

.as  to  be  unable  to  intelligently  appreciate  the  nature  and 

extent  of  his  property  and  those  who  should  have  been 

the  natural  recipients  of  his  bounty.    That  on  said  day 

said  R — —  D presented  to  said  A B the  form 

of  the  instrument  filed  herein  as  the  purported  last  will 

and  testament  of  said  A B ,  and  by  reason  of  her 

influence  over  him  as  aforesaid,  and  by  falsely  stating — 

as  she  had  theretofore  done — that  the  relatives  of  A 

B cared  nothing  for  him  or  his  illness  and  would  not 

communicate  with  him,  but  only  wanted  his  property,  and 
by  threatening  to  leave  him  alone  and  unattended  in  his 
illness  and  to  expose  to  his  relatives  the  relationship 

between  herself  and  said  A B if  he  did  not 

comply  with  her  wishes,  procured  the  signature  of  said 

A B to  said  purported  will.  Thac  thereupon  said 

E D called  in  G X ■  and  T Z and 

secured  their  signatures  as  witnesses  to  said  purported 

will  by  telling  them  that  it  was  the  desire  of  said  A 

B that  they  so  act.   That  by  reason  of  the  weakened 

and  enfeebled  mental  anl  physical  condition  of  said  A 

B ,  and  because  of  the  undue  influence  exerted  over 

him  by  said  R D and  her  importunities,  false 

statements  and  threats  as  aforesaid,  said  A B 

was  induced  to  sign  said  purported  wiU,  which  he  would 
not  have  done  except  for  the  reasons  stated. 

Note. — For  forms  of  commencement  and  prayer  for  relief,  see,  ante, 
forms  No.  36(a)-36(d). 


POEMS   AND   PRECEDENTS.  2759 

As  to  duress,  menace  and  undue  Influence  generally,  see  §§  573-619. 
Duress  and  undue  influence  distinguished,  see  §  601. 

(1)  Undue  influence  coupled  with  confidential  relation- 
ship and  feebleness  of  mind.  That  on  the  2nd  day  of  May, 
1912,  being  the  date  of  the  alleged  execution  of  said  pur- 
ported will,  said  A B was  of  the  age  of  seventy- 
six  years,  or  thereabouts,  and  at  said  time  was,  and  for 
a  long  time  prior  thereto  had  been,  in  feeble  and  declining 
health,  confined  to  his  bed  and  unable  to  move  therefrom 
without  assistance,  and  by  reason  of  long  and  continued 
illness  his  mental  and  reasoning  powers  had  become  and 
were  so  impaired  that  he  could  be  and  was  easily  deceived 

and  influenced.  That  at  all  of  said  times  said  A B 

was  without  the  ability  to  read  or  write,  being  able  merely 
to  sign  his  own  name. 

That  on  said  2nd  day  of  May,  1912^  said  X B 

was,  and  for  a  long  time  prior  thereto  had  been,  the  con- 
fidential agent  and  the  attorney  in  fact  of  said  A- 


B— —  and  had  complete  control  of  all  of  his  property. 

That  said  X B resided  with  said  A B 

up  to  the  time  of  his  death,  and  by  reason  of  the  matters 
herein  referred  to  exercised  at  all  times  a  strong  and  con- 
trolling power  and  influence  over  him. 

That  said  A B ,  at  the  time  of  making  said 

alleged  will  and  for  a  long  time  prior  thereto,  by  reason 
of  his  illiteracy,  old  age  and  ill  health,  was  incapable  of 

transacting  business   and   depended   upon   said   X 

B for  the  management  of  his  affairs,  and  by  reason 

of  the  premises  was  incapable  of  guarding  himself  from 

imposition.  That  said  X B at  all  said  times  had 

complete  access  to  and  control  of  the  said  A B 

and  from  the  2nd  day  of  May,  1912,  to  the  time  of  the 

death  of  said  A B ,  said  X B-^-^ —  refused  to 

allow  contestant  herein  to  visit  said  A B or  to 

in  any  manner  communicate  with  him. 

That  at  divers  times  prior  to  the  alleged  execution  of 

ni  Com.  on  Wills— 59 
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said  purported  will,  said  X B repeatedly  impor- 
tuned said  A B to  make  a  will  wherein  all  the 

estate  of  said  A B should  be  devised  and  be- 
queathed to  him,  and  said  ^ B falsely  stated  to 

said  A B that  the  contestant  herein  had  been 

guilty  of  fraudulent  acts,  had  no  love  for  said  A 

B ,  his  father,  had  refused  to  visit  him,  and  was 

merely  waiting  for  him  to  die  so  that  he  could  secure  his 
property.    That  said  statements  were  false  and  known 

by  said  X B to  be  false,  and  were  made  only  for 

the  purpose  of  prejudicing  said  A B against  your 

contestant. 

That  by  reason  of  the  physical  and  mental  weakness 

of  said  A B ,  the  control  of  said  X- B over 

the  person  and  property  of  said  A B ,  the  con- 
fidence reposed  in  said  X B by  the  said  A 

B ,  and  the  false  statements  ,to  and  importuning  of 

said  A B by  said  X B ,  said  X B 

so  coerced  the  mind  and  destroyed  the  free  agency  of 

said  A B as  to  substitute  his  own  will  and  volition 

in  the  place  of  that  of  said  A B to  the  end  that  he 

induced  said  A B — —  to  sign  the  document  purport- 
ing to  be  the  last  will  and  testament  of  said  A B , 

wherein  all  the  estate  of  said  A B was  devised 

and  bequeathed  to  said  X B .  That  said  pur- 
ported will  was  not  the  expression  of  the  mind  of  said 

A— —  B ,  but  was  and  is  the  result  of  the  domination 

of  the  mind  of  said  A B by  said  X B , 

whereby  the  mind  of  said  A B was  so  over- 
powered as  to  produce  a  purported  disposition  of  prop- 
erty which  said  A B would  not  have  made  had  he 

been  left  free  to  act. 

Note. — For  forms  of  commencemeiit  and  prayer  for  relief,  see,  ante, 
forms  No.  36(a)-36(d). 

As  to  undue  influence  generally,  see  §§  573-619. '  As  to  confidential 
relationship,  see  §§  594-597. 
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value  of  advancements,  how  computed 1077, 1078 

statutory  regulations  regarding 1078, 1079 

evidence  of  testator 's  intention 1079-1084 

effect  of  statutory  regulations 1079, 1080 

effect  of  provisions  of  will 1080  , 

parol  declarations  of  testator 1080-1084 

declarations  against  interest 1084 

that  legatee  received  money  from  testator,  how  shown 1080-1083 

ADVEESB  INTEBESTS 

as  disqualification  to  act  as  representative 1877-1883 

as  ground  for  removing  representative  from  office 2365,  2366 

APTEE-ACQTJIEED  REAL  PEOPEKTT 

refers  to  realty  acquired  after  execution  of  will 27-31 

republication  is  re-execution 80,  774 

date  from  which  a  will  speaks 277-284 

early  rule,  did  not  pass  under  will. 27,  29,  30,  32,  270-271 

changes  wrought  by  statute  of  wills 33,  271,  281 

right  to  dispose  of,  is  statutory 271,  277 

general  residuary  clause  passes  after-acquired  property 33,  271,  272 

intention  of  testator  determines  what  property  passes 273,  274 

partial  intestacy  not  favored 275 

intention  to  dispose  of  must  appear  in  will 276 

AFTEE-BOEN  CHZLDEEN.    See  Chiu)ki:n. 

AGEEEMENT 

will  may  be  in  form  of 49 

to  make  a  will,  see  Conteacts  to  Make  Wills. 

to  make  mutual  wills,  see  Joint,  Mutual  ob  Eecipkocal  Wills. 

see  Husband  and  Wmffi. 

ALABAMA 

synopsis  of  statutes  of 2462 

ALASKA 

synopsis  of  statutes  of 2464 

ALIENATION 

general  restraint  upon,  void. 1541, 1542 

limited  restraint  upon 1543-1546 

until  donee  reaches  a  certain  age 1546 

does  not  follow  land 1547 

construction  of  provisions  regarding  restraint  upon 1547, 1548 

see  Conditions  j  Spendthrift  Tbusts. 
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legal  disabilities  imposed,  English  rule. 418-420 

legal  disabilities  imposed,  Amerieau  rule 42L-423 

distinction  between  acquiring  title  to  realty  by  will  and  by  de- 
scent   423-425 

property  of  alien  enemies  protected  if  Congress  does  not  act 426 

effect  of  naturalization 424,  425 

alien  friends  under  no  disabilities  as  to  personalty 425 

rights  of  alien  enemies  generally 426,  427 

property  of  alien  enemies,  when  subject  to  seizure 426,  427 

effect  of  treaties  as  to  rights  of 427-429 

power  of  each  state  to  enact  regulations 429,  430 

as  to  right  to  act  as  executor  or  administrator 1860-1862 

ALTERATIONS 

in  will,  presumptions  regarding  and  effect  ot 747,  759-765 

see  Eevocation. 

ALTERNATE  WILLS 

defined   38, 134 

AMBIGUITY 

arising  because  of  extrinsic  circumstances  may  be  explained  by 

parol 127, 128 

ANCILLARY  ADMINISTRATION 

how  instituted 355-357 

effect  of 357 

probate  jurisdiction  of  foreign  will 2003-2005 

domiciliary  and  ancillary  distinguished 2098-2100 

realty  and  personalty  governed  by  different  laws 2100,  2101 

foreign  executors,  local  rights  by  statute 2101,  2102 

who  may  apply  for 2102,  2103 

when  and  how  application  for  may  be  made 2103 

revocation  of  ancillary  administration 2104 

reason  for  ancillary  administration 2104,  2105 

situs  of  personalty  for  purpose  of 2107,  2108 

apparent  exceptions  to  rule 2108,  2109 

real  property,  necessity  of  local  administration 21l0,  2111 

equitable  conversion 2111,  2112 

construction  by  court  of  domicile  not  binding  on  court  of 

situs    2111,  2112 

bonds  of  ancillary  administrator 2113 

powers  and  duties  of  ancillary  administrator 2113-2115 

right  to  sue  limited  to  jurisdiction  of  appointment 2115,  2116 

when  may  sue  in  a  foreign  jurisdiction 2116-2118 

assignee  of  representative  suing  in  foreign  jurisdictions. . .  .2119,  2120 
voluntary  payment  of  debts  to  domiciliary  representative 2120,  2122 
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voluntary  surrender  of  chattels  to  clomiciliary  representative. .  .2120-2122 
representative  may  be  sued  only  in  Jurisdiction  of  appointment. 2122-2124 

exceptions  to  rule 2124,  2125 

suits  in  equity 2124,  2125 

voluntary  submission  to  jurisdiction 2125,  2126 

judgment  against  representative 2126,  2127 

in  one  jurisdiction,  of  no  force  in  another 2126,  2127 

jurisdiction  to  compel  representative  to  account 2127,  2128 

conclusiveness  of  the  order  of  a  foreign  court 2128,  2129 

settling  account  or  discharging  administrator 2128,  2129 

distribution  of  residue  after  ancillary  administration 2129-2131 

"AND" 

when  construed  as  "  or  " 1123-1126 

ANIMALS 

testamentp,ry  gift  for  benefit  of 1645, 1646 

\ 
ANIMOSITY 

unreasonable,  does  not  invalidate  wiU / 479 

ANNUITIES 

defined   989,  991 

distinguished  from  gift  of  income 991-993 

time  when  payable 993 

delinquent  installments,  how  paid .994-995 

interest  on  delinquent  payments . . , 995 

apportionment  upon  death  of  annuitant 996 

forms  of 2684 

ANTENUPTIAL  AGEEEMENTS.     See  Httsband  and  Wipe. 

APOPLECTIC  SEIZURES 

do  not  necessarily  invalidate  will 477 

APPRAISEMENT  OF  ESTATE 

procedure  of  making 2139,  2140 

manner  of  making 2140,  2141 

should  be  signed  and  verified 2141-2143 

operation  and  effect  of 2157-2160 

see  Inventory  op  Estate. 

ARBITRATION 

representative  may  submit  claims  to 8301,  2302 

ARIZONA 

synopsis  of  statutes  of 2466 

ARKANSAS 

synopsis  of  statutes  of 2470 
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what  generally  so  consideTed 2273-2275 

debt  of  personal  representative  to  decedent 2275,  2276 

equitable  assets 2276-2278 

liability  of  sureties  on  bond 2276-2278 

proceeds  of  sale  of  realty 2276-2278 

damages  for  death  by  wrongful  act 2278,  2279 

is  property  within  jurisdiction  authorizing  administration 2280 

claim  for,  how  recovered  or  released 2281-2283 

property  not  an  asset  of  estate 2283-2285 

money  received  from  unauthorized  sale 2283 

property  wrongfully  possessed  by  personal  representative. .  .2284,  2285 

ASSIGNMENT 

will  may  be  in  form  of 48 

ATTAINDER 

effect  of 413 

abolished  by  statute  in  England 413,  414 

constitutional  provision  in  United  States 415,  416 

ATTESTATION  CLAUSE 

importance  of  inserting 44,  45 

not  essential  to  validity  of  will 688,  689 

•prima  facie  evidence  of  facts  therein  recited 689,  690 

value  of,  in  proving  execution 2006,  2007 

forms  of 2672 

ATTESTED 

meaning  of  term 596-598 

ATTESTING  WITNESSES.    See  Subscbibing  Witnesses. 

ATTORNEY 

disclosures  to  in  presence  of  third  persons  not  privileged 526,  527 

as  subscribing  witness,  waiver  of  privilege 527,  528 

ATTORNEY  PEES 

right  of  representative  to  employ  his  own  counsel. .. .  j 2375,2376 

rule  applies  to  each  of  several  representatives 2376 

representative  personally  liable  to  attorney 2376-2378 

attorney  fees  proper  expenses  of  administration. . .  .2376,  2377,  2379,  2380 

representative  entitled  to  credit  or  allowance  for  fees 2377-2380 

allowance  of  generally  made  to  representative 2378 

as  to  actual  payment  of  fees  prior  to  allowance 2380,  2381 

limited  to  reasonable  value  of  necessary  services 2381,  2382 

amount  may  be  fixed  by  statute 2383 

effect  of  agreement  as  to  attorney  fees 2383,  2384 
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where  representative  acts  also  as  attorney 2384-2386 

general  rule,  not  entitled  to  fees 2384, 2385 

exceptions  to  rule 2385,  2386 

proceedings  to  construe  wills 2386,  2389 

allowed  when  proceeding  necessary 2386-2388 

court  of  equity  may  direct  payment  out  of  estate 2388 

proceeding  must  be  brought  in  good  faith 2389 

litigation  resulting  from  wrong  of  representative 2390 

no  fees  allowed ^ 2390 

allowed  only  for  services  in  interest  of  estate 2391,  2392 

in  resisting  application  for  removal 2357 

BANKRUPT 

condition  of  forfeiture  if  beneficiary  becomes 1552-1556 

as  disqualifying  one  as  representative 1875-1877 

as  ground  for  removing  representative  from  office 2366 

BENEFICIARIES 

admissions  against  interest,  how  considered 497-502 

interests  of  under  will  are  not  joint 497,  498 

forms,  words  descriptive  of  classes  of 2697 

forms,  proportions  each  to  take 2703 

BENEFIT  OF  CLERGY 

privileges  conferred  on  those  who  could  read  and  write 183, 184 

BEQUEST 

defined 33,    34 

BILL  OF  SALE 

will  may  be  in  form  of 48 

BIRTH  OF  ISSUE 

effect  of  on  contract  to  make  a  will 110-112 

See  Revocation. 

BLANK  SPACES 

in  will,  effect  of 569,  570 

in  will,  effect  of  filling  in 761 

BLINDNESS 

does  not  preclude  testator  from  making  valid  will 472-474 

another  may  sign  for  testator  who  is  blind 588 

"in  the  presence"  of  a  blind  testator 684,685 

BONDS  OF  EXECUTORS  AND  ADMINISTRATORS 

statutory  regulations  in  England 2070,  2071 

of  administrators,  general  rules  as  to 2072,  2073 

of  executors,  English  rule  requires  bond  only  in  special  cases.  .2073, .2074 
direction  in  will  that  executor  serve  without  bond 2074-2076 
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additional  bonds,  when  required 2076,  2077 

execution  of 2077,  2078 

effect  of  failure  to  give 2079,  2080 

removal  from  office 2362 

effect  of,  when  appointment  is  void 2081 

effect  of,  when  voluntarily  given 2081,  2082 

surety,  liability  upon  bond 2082-2093 

when  and  how  liability  incurred 2082-2085 

as  to  acts  of  principal  prior  to  bond 2085 

misrepresentations  of  principal  to  surety 2086 

only  for  acts  in  line  with  duties  of  office 2086,  2087 

of  executor  who  is  also  trustee 2088,  2089 

power  of  court  to  relieve  surety  from  further  liability 2089,  2090 

for  debts-  due  from  executor  to  decedent 2090-2093 

bond  to  pay  all  debts  and  legacies,  effect  of 2093,  2094 

rights  of  creditors  under 2094 

joint  bonds,  liability  under 2345-2347 

right  of  contribution 2346,  2347 

release  of  one  of  several  representatives  from  liability 2347 

BEITISH  COLUMBIA 

synopsis  of  statutes  of 2461 

BEITISH  POSSESSIONS 

synopsis  of  statutes  of 2659 

BUEDEN  OF  PEOOF 

term  defined 532,  533 

as  applied  in  will  contests 533,  534 

presumptions  and  suspicious  circumstances 536,  537 

distinction  where  will  is  prepared  by  testator,  or  under  super- 
vision of  principal  beneficiary 538,  539 

proponent  should  establish  prima  facie  case  by  proof  of  testa- 
mentary capacity 539-543 

where  burden  rests  after  proponent  has  established  a  prima 

fade  case 543-547 

on  issue  of  abatement , 1036, 1037 

on  issue  of  forgery 932,  933 

on  issue  of  undue  influence 929-932 

as  to  rule  in  Shelley's  Case 1342 

BUEIAL 

rights,  duties,  and  liabilities  regarding 2210-2212 

of  representative,  subordinate  to  surviving  spouse  or  next  of 

kin    2212-2214 

surviving  spouse  has  primary  right  to  direct 2214,  2215 

directions  of  decedent  as  to  place  and  manner  of 2215-2217 

cremation 2217 

ni  Com.  on  Wills— 63 
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removal  or  reinterment  of  remains 2217-2219 

representative  no  interest  regarding 2217,  2218 

as  to  rights  regarding 2218,  2219 

burial  plats,  and  interests  therein 2220,  2221 . 

erection  of  tombstone  or  monument 2221,  2222 

forms,  directions  in  will  as  to 2677 

See  Funeral  Expenses, 

BURIAIi  GE0TJND8 

testamentary  gift  for  maintenance  of 1639, 1640 

BUEIAL  PLAT 

interests  in 2220,  2221 

BTJENING  WILL.    See  Eevocation. 

BUSINESS  OF  DECEDENT 

personal  representative  no  authority  to  carry  on 2307-2310 

personally  liable  for  new  contracts 2308-2310 

power  may  be  given  by  will 2308 

effect  of  power  given  by  will  or  consent  of  beneficiaries 2310-2312 

CALIFOENIA 

synopsis  of  statutes  of 2470 

CANCELLATION.    See  Eevocation. 

CANCELLATION  OF  DEED 

right  in  equity  to,  is  devisable 297 

CEMETEEIES 

testamentary  gift  for  maintenance  of 1638, 1639 

interests  in  a  lot  in 2220-2221 

CHAEACTER  OF  INSTEUMENT 

wills  may  be  in  form  of  deeds,  notes,  letters,  assignments,  etc. .  .47,  48,  49 

determination  of  affects  substantial  rights 47 

may  be  of  vital  importance 46 

determined  by  intent  of  testator,  not  by  name  given  it 67-70 

may  be  void  both  as  deed  and  will 72 

may  be  effective  both  as  deed  and  will 70 

courts  can  not  change,  merely  to  give  instrument  effect 72,  73 

CHARGES  FOE  DEBTS  AND  LEGACIES 

common  law  rule,  liability  for  debt 1136, 1137 

heir  or  devisee 1136, 1137 

statutory  changes 1136-1138 

order  in  which  property  is  liable  for  debts 1138,  1139 

personal  property  primarily  liable  for 1139, 1140 

charging  realty  does  not  exonerate  personalty 1140 
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direction  in  will  tliat  all  debts  be  paid 1141, 1142 

construed  as  referring  to  personalty,  if  possible 1143 

doubtful  expressions,  how  construed 1144 

direction  in  will  that  executor  pay  all  debts 1145, 1146 

testator    knowing    personalty    is    inadequate    for,    realty    is 

charged  . ' ' _. .  1147, 1148 

waste  of  personalty  by  executor,  effect  of 1148 

lands  specifically  devised,  effect  of  charging 1148, 1149 

personalty,  how  exonerated  from  payment  of  debts 1149-1151 

debts  secured  by  mortgage,  common  law  rule  as  to  payment.  .1151, 1152 

rule  yields  to  intention  of  testator 1152, 1153 

exceptions  to  rule 1153, 1154 

mortgaged  property,  gift  of,  liability  for  debt 1154 

mortgaged  property,  how  exonerated  from  debt 1154,  1155 

blending  realty  with  personalty,  effect  of 1156,,  1157 

in  residuary  clause 1157-1159 

whether  charge  is  upon  the  devise  or  the  devisee 1159-1161 

time  within  which  charges  must  be  paid 1161, 1162 

charge  following  the  land 1162-1164 

marshaKng  of  assets 1164-1166 

creditor  may  sue  in  equity  for 1165 

founded  on  rules  of  natural  and  moral  equity 1165,  llGo 

legacy  charged  upon  realty,  rule  as  to  lapse 1107, 1108 

legacy  charged  upon  personalty,  rule  as  to  lapse 1107, 1108 

contingent  charges  upon  realty 1108 

' ' exception ' '  differs  from  ' '  charge' ' 1109 

legacy  of  proceeds  of  leal  estate,  rule  as  to  lapse 1110 

forms,  directions  for  payment  of  debts 2678 

forms,  charges  for  payment  of  legacies 2691 

CHAEITABLB  USES  AND  TETJSTS 

distinguished  from  private  trusts 1506, 1507 

under  statute  of  charitable  uses,  43  Eliz.,  ch.  4 1607,  1613, 1614 

only  partially  recognized  in  United  States 1607-1610 

mortmain  and  charitable  uses,   English  statutes  of 1611-1614 

restrictions  on  corporate  holdings  of  land  in  United  States.  .1614,  1615 

statutory  regulation  of  testamentary  gifts  to 1615-1618 

limiting  percentage  of  estate  that  may  be  given  to 

315,  316,  1615-1617 

limiting  time  of  execution  prior  to  death 1615-1617 

purpose  of  statutes 1617',  1618 

value  of  estate,  how  computed. 1618, 1619 

charity  in  a  legal  sense  defined 1619-1622 

uses  construed  as  not  charitable , 1622, 1623 

charitable  uses,  examples  of 1623-1628 
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superstitious  uses  and  trusts 1628,1629 

masses  for  repose  of  souls  of  dead 1629-1632 

uses   considered   charitable 1632-1646 

religious  and  pious  uses 1632, 1633 

churches 1634 

Christian  Science 1635 

Christian  associations  for  young  men  or  women 1636-1638 

missions,  home  or  foreign 1638 

cemeteries,  churchyards  or  burial  grounds 1638,1639 

hospitals    1640, 1641 

libraries 1641 

public  purposes 1641-1643 

prohibition  and  temperance 1643 

woman  suffrage 1644, 1645 

medals  and  prizes 1645 

animals,  benefit  of ^ 1645, 1646 

perpetuities,  as  affecting  charitable  gifts 1646-1649 

where  gift  vests  in  the  future 1648, 1649 

conflict  of  authority  as  to  what  law  governs  bequests  to 

charities 359-365 

exception  to  rule  against  accumulation 1694 

construction,  gifts  liberally  construed 1649, 1650 

devise  of  realty  to,  governed  by  law  of  situs 359 

charitable  trusts 16S1-1655 

purpose  of  must  not  be  indefinite 1651 

purpose  of  must  be  stated  in  will 1652, 1653 

uncertainty  of  objects  of  trust 1653-1655 

trustees  of  charitable  trusts 1656-1660 

corporations  and  voluntary  associations  as  trustees 1656 

trust  will  not  fail  for  lack  of  trustee 1656-1658 

may  be  vested  with  discretionary  power  of  administration . .  1658, 1659 
legacy  to  sole  executor  to  divide  among  charities,  when  lapses . .  1103 

chancery  may  compel  trustee  to  acpount 1660 

statute  of  limitations 1660 

cy  pres,  doctrine  of 1660-1668 

forms  of 2732 

CHATTELS  EEAL 

considered  as  personalty  and  descend  as  such 304,  305 

may  be  bequeathed 305 

American  rule  is  that  they  follow  the  owner 349,  350 

.  English  rule,  immovable  personalty 350,  351 

CHECKS 

will  may  be  in  to'na  of 49 

as  subject  of  a  donation  mortis  causa 263 
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term  eonstmed 1100 

after-bom,  defined SSO 

posthumous,    defined 950 

rights  of  after-born  and  posthumous 950-952 

term  ' '  children ' '  includes  after-born  children 953 

pretermitted,  rights  of  generally 949 

omitted  from  will,  object  of  statutes  regarding 953,  954 

intent  to  omit  from  will,  how  expressed 955,  956 

presumption  that  omission  was  unintentional 956 

parol  evidence  as  to  intention-  to  omit 957-960 

remedies  of  pretermitted  heirs 960-962 

adopted,  rights  of 963 

illegitimate,  rights   of 963-965 

forced  heirs,  law  of  Louisiana 965 

nature  of  ownership  of  forced  heirs 965,  966 

testamentary  gifts  to  "children" 1222-1237 

who  included  in  term 1222-1226 

enfant  sa  mere 1226, 1227 

illegitimates    ». . .  1227-1235 

when  may  take  under  will 1227-1231 

after-born  illegitimates,  when  may  take  under  will .1231,1232 

effect  of  marriage  of  parents  of  illegitimatea 1232-1234 

as  heir  of  the  mother 1234, 1235 

adopted,  how  considered 1235-1237 

"die  without  children,"  what  death  referred  to 1267-1271 

* '  children  "  as  a  word  of  purchase 1337-1339, 1385-1387 

"children"  as  a  word  of  limitation 1339,  1340,  1387, 1388 

not  in  being 1388-1391 

rule  in  Wild's  Case 1388-1391 

forms,  provisions  affecting  rights  of 2743 

CHOSES  IN  ACTION 

bequeathed  as  personalty 307, 308 

duty  of  personal  representative  to  enforce 308 

as  to  subject  of  a  donation  mortis  causa 255-259 

CHEISTIAN  ASSOCIATIONS 

testamentary  gift  to..... 1636-1638 

CKRISTIAN  SCIENCE 

testamentary  gift  to  promote 1635 

CHRONIC  INSANITY.    See  Mental  Capacity;  Mental  Inoapacitt, 

Evidence  Or. 

CHTJKCHES 

testamentary   gift  to 1634 
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testamentary  gift  for  maintenance  of 1638, 1639 

CIVIL  DEATH 

defined  and  illustrated 410,  411 

conviction  of  felony 416, 417 

CLAIMS  AGAINST  ESTATE 

representative  should  publish  notice  to  creditors 2286-2288 

what  claims  should  be  presented 2287,  2288 

when  secured  by  mortgage 2287,  2288 

creditor  may  establish  his  claim  in  a  court  of  equity 2288-2290 

representative  may  compound  or  compromise 2299,  2301 

arbitration,  representative  may  submit  claims  to 2301,  2302 

claims  may  be  pro  rated  when  estate  is  insolvent 2304,  2305 

claim  not  arising  until  estate  settled '. 2414,  2415 

creditor  may  sue  distributees  of  estate 2414,  2415 

gift  on  condition  that  beneficiary  do  not  make 1511, 1512 

payment  of  under  ecclesiastical  jurisdiction 1834 

see  Cbbditoes. 

CLAIMS  AGAINST  THE  GOVERNMENT 

when  same  may  be  bequeathed 314 

statutory    regulations 315 

CLASS,  GIFTS  TO  A 

gifts  to  a  class  defined 1280-1282 

beneficiaries  designated  collectively 1271, 1272 

taking  per  stirpes  or  per  capita 1271, 1272 

when  reference  is  had  to  the  statute  of  distribution 1273-1275 

directions  by  testator  as  to  division 1276 

direction   that   division  be   "equal"   or   "share   and   share 

alike"  1273,  1276-1280 

gift  to  a  class  defined 1280-1282 

interest  of  members  of  class  is  joint 1281 

survivors  take  share  of  one  dying  before  title  vests 1281, 1282 

effect  of  statutes  to  prevent  lapse 1282-1284 

members  of  class  dying  before  testator  are  excluded 1284, 1285 

beneficiaries   designated  both  by  individual  names  and  as  a 

class,  effect  of 1286-1288 

manner  of  designating  beneficiaries  as  a  class 1288-1290 

where  share  of  each  is  mentioned 1289, 1290 

mi^ake  in  designating  number  in  class 1290, 1291 

date  at  which  members  of  class  are  determined 1291-1294 

effect  of  additional  words  of  description j. .1294, 1295 

heirs  as  a  class 1245-1248 

next  of  kin  as  a  class 1250-1252 

relations  or  relatives  as  a  class 1254, 1255 
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to  members,  ' '  who  attain  a  certain  age  " 1295-1298 

to  members,  ' '  when  they  attain  a  certain  age  " 1295-1298 

upon  a  contingency  which  arises  before  testator's  death 1298, 1299 

right  depending  upon  an  uncertain  future  event 1299-1301 

right  depending  upon  termination  of  preceding  estate. . . .  .1301, 1302 

right  dependent  upon  a  contingency. 1302 

after-born  members  of  a  class 1303, 1304 

gift  to  in  remainder,  whether  vested  or  contingent 1304-1306 

survivorship 1306-1316 

"survivor"  construed  to  mean  "other" 1306-1309,1311 

where  gift  depends  upon  a  contingency 1308, 1309 

direct  gift,  survivorship  referring  to  testator's  death 1309, 1310 

when  gift  preceded  by  a  life  estate 1310-1312 

intention  of  testator,  how  shown 1313-1315 

accrued  interest  of  one  survivor,  how  passing  at  his  death.  .1315, 1316 

as  affected  by  the  rule  against  perpetuities 1687, 1688 

forms,  words  descriptive  of  beneficiaries 2697 

CODICIL 

defined   25 

annexed  to  or  referring  to  a  will  effects  a  republication  thereof .     30 

forms  of 2675 

forms,  republication  of  will  by 2676 

see  Execution;  Eevocation. 

COEXECUTOES  OE  C0ADMINISTEAT0E8. 

to  what  extent  considered  as  one 2325-2327 

suits  between  to  compel  an  accounting 2330 

as  to  right  of  one  to  act  for  all 2327-2330 

as  to  sale  of  real  property 2331,  2332 

when  some  refuse  to  act 2332-2334 

devastavit  of  one  of  several 2334-2348 

when  coexecutor  may  be  held  liable 2334-2336 

general  rule  as  to  liability  of  one  for  acts  of  others 2336,  2337 

effect  of  agreement  as  to  control  of  estate .2337,  2338 

delivering  assets  to  a  coexecutor 2338-2340 

permitting  devastavit  by  coexecutor  through  negligence.  . .  .2340-2342 

as  to  investments 2342,  2343 

allowing  insolvent  coexecutor  to  handle  assets 2343 

effect  of  joint  or  separate  inventories,  receipts  or  accounts.  .2344,  2345 

joint  bond  and  joint  liability 2345-2347 

right  of  contribution. 2346,  2347 

release  of  one  executor  from  liability 2347 

commissions  of 2348-2350 

manner  of  division 2348,  2349 

where  will  provides  that  one  shall  receive  no  commission/. 2349 
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where  one  performs  all  the  services 2349,  2350 

agreement  between  as  to  commissions 2350 

COLLATEEAL  ATTACK 

decrees  of  probate  court  not  subject  to 2095,  2096 

COLOEADO 

synopsis  of  statutes  of 2479 

COMMENCEMENT  OF  WILIi 

forms  of '• 2669 

COMMON  EOEM 

proof  of  will  in. . , 1990-1994 

distinguished  from  proof  in  solemn  form 1990-1994 

see  Probate  of  Will. 

COMMON  EECOVEET 

converting  estate  tail  into  fee  simple  by  means  of 1370, 1371 

COMMUNITY  PEOPEKTT 

includes  what 301 

neither  husband  nor  wife  can  deprive  the  other  of 301,302 

effect  of  consent  of  one  spouse  to  will  of  other 302,  303 

consent,  when  given,  can  not  be  revoked. 304 

consent  by  election,  see  Election. 

COMPENSATION  OF  PEESONAL  EEPEESENTATIVES 

right  to 2416,  2417 

purpose    of .  ; 2417,  2418 

right  to  may  be  waived 2418,  2419,  2424 

effect  of  death,  resignation  or  removal 2419 

manner  of  determining  amount  of 2419-2421 

at  what  period  allowed 2421,  2422 

fixed  by  will  or  agreement 2422-2425 

assignment  of,  against  public  policy 2423,  2424 

successive  administrators,  division  among 2425,  2426 

double  commissions  as  executor  and  as  trustee  not  favored. . .  .2426,  2427 

division  of  commissions  among  coexecutors 2348-2350 

where  will  provides  that  one  shall  receive  no  commissions 2349 

where  one  performs  all  the  services .2349,  2350 

agreement  between  as  to  commissions 2350 

denied  when  guilty  of  fraud 2427-2429 

misconduct  or  misappropriation 2428,  2429 

discretion  of  court 2428 

neglect  of  duty,  effect  of 2430-2^32 

COMPETENT 

meaning  of  term  as  applied  to  subscribing  witnesses 604-607 

Bce  Mental  Oapacjtt;  Mental  Incapacity,  Evidence  Or. 
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personal  representative  may,  as  to  claims  for  or  against  estate.  .2299-2301 

CONDITIONAL  LEGACIES  OR  DEVISES 

may  lapse  upon  failure  of  condition 1104, 1105 

CONDITIONAL  LIMITATIONS 

defined   1471, 1472 

CONDITIONAL  OE  CONTINGENT  WILLS 

defined   116 

matters  to  be  considered  when  offered  for  probate 116-120 

conditional  wills  not  favored  by  courts 121-123 

instances  of,  held  void  upon  non-happening  of  contingency 116-120 

instances  of  language  held  not  conditional 120-122 

circumstances  to  be  considered  in  construing  same 123-126 

contingency  mentioned  may  be  only  a  reason  for  making  will 124 

reasonableness  of  condition  considered  in  construing  meaning.  . .   125 

if  contingency  not  limited,  will  generally  held  unconditional 125 

nature  of  bequest  as  indicating  intention 125, 126 

intention  to  make  will  conditional  must  be  expressed  in  instru- 
ment           126 

extrinsic  evidence  not  admissible  to  show  maker  intended  will 

to  be  conditional 127, 128 

parol  declarations  of  testator  not  admissible  to  show  intent.  .129,  130 

effective  at  election  of  a  third  person 132, 133 

alternate   wills 134 

CONDITIONS 

precedent  and  subsequent  defined 1488, 1489 

no  particular  language  necessary  to  create 1489 

testator 's  intention  determines  nature  of 1489-1491 

general  effect  of  conditions  precedent. 1491, 1492 

general  effect  of  conditions  subsequent 1492 

construction  favors  conditions  subsequent 1493 

limitations  distinguished  from 1493-1496 

illegal  or  void 1496-1498 

precedent  and  subsequent,  difference  in  effect 1496 

civil  law  rule 14p7 

invalid  coupled  with  valid  condition 1497, 1498 

precedent,  impossible  of  performance 1498, 1499 

subsequent,  impossible  of  performance '. 1500-1502 

gift  conditioned  upon  making  payments,  etc 1502, 1503 

,   Time  of  performing 1504-1506 

when  no  time  specified T 1504 

when  time  prescribed  in  will 1504-1506 

of  occupation,  study  and  habits ! 1506 

of  residence  at  a  certain  place 1507-1509 


2832  CONSOLIDATED   INDEX. 

CONDITIONS— Contimuea.  Tage. 

of  change  of  name 1509, 1510 

affecting  religious  freedom 1510, 1511 

against  making  claims  against  testator's  estate 1511, 1512 

against   contesting  wiU 1512-1514 

annexed  to  gifts  of  personalty 1514^1517 

where  probable  cause  of  contest  exists 1517-1519 

in  terrorem,  doctrine  of '. 1516-1519 

what  ainounts  to  a  contest 1520-1522 

marriage  in  restraint  of 1522, 1523 

limited    restraint 1523-1525 

gift  over,  when  required 1525, 1526 

condition  and  limitation,  distinguished 1526-1528 

intention  of  testator  determines  whether  a  condition  or 

limitation    ,. 1529, 1530 

that  beneficiary  marry  only  with  consent  of  certain  persons . .  1537-1539 

remarriage,  in  restraint  of 1530-1533 

divorce,  gift  predicated  upon 1533-1537 

separation  of  husband  and  wife,  gift  predicated  upon 1533-1537 

repugnant  to  estate  granted,  are  void 1539-1541 

alienation,  general  restraint  upon  void '. 1541, 1542 

alienation,  limited  restraint 1543-1546 

until  donee  reaches  a  certain  age 7 1546 

alienation,  restraints  upon  do  not  f oUow  land 1547 

^    alienation,  construction  of  provisions  regarding 1547, 1548 

forms,  gifts  upon  condition 2716 

forms  of,  against  making  claims  against  estate 2725 

forms  of,  against  contesting  will 2725 

as  to  conditions  against  debt,  see  Spendtheipt  Trusts. 
see  Estates  Upon  Condition. 

CONDUCT 

of  testator  before  and  after  execution  of  will ,...487,488 

CONFIDENTIAL  EELATION8HIP 

family  relations  as  affecting  undue  influence 886-889 

between  members  of  family  and  strangers,  distinguished 887,  888 

between  testator  and  beneficiary 897-904 

parent  and  child 897 

when  presumption  of  undue  influence  arises 898-900 

alone  does  not  prove  undue  influence 900 

suspicious  circumstances  in  connection  with 900-902 

slight  evidence  only  required  to  show  undue  influence 902-904 

forms,  contest  of   will  on  the  ground  of,   coupled  with   undue 

influence, 2759 
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real  property  descends  according  to  law  of  situs 326,  327 

personalty  passes  according  to  law  of  owner's  last  domicile 327-329 

devise  of  realty  governed  by  law  of  situs 330-333 

intention  of  testator  best  explained  by  law  or  usage  of  testator 's 

domicile   334,  335 

bequests  of  personalty  governed  by  law  of  testator's  domicile.  .335-345 
widow  succeeds  to  personal  estate  of  husband,  according  to  law  of 

his  domicile : . .  346,  347 

child  succeeds  to  personal  estate  of  parent  according  to  law  of 

his    domicile 346,  347 

chattels  real,  difference  between  English  and  American  rule  as  to 

their  situs , 349-351 

perpetuities,  what  law  governs  concerning  bequests  to  charities.  .359-365 

election,  law  governing  in  cases  of 1205-1208 

as  to  law  governing  taxes  on  inheritances,  see  Inhebitance 

Taxes. 

CONNECTICUT 

synopsis  of  statutes  of 2481 

CONSENT 

either  husband  or  wife  may  consent  to  the  will  of  other. 302, 303,  939,  940 

nature  and  effect  of 940,  941 

when  given,  can  not  be  revoked 304 

when  another  may  sign  testator's  name  for  him 585-587 

to  will  by  election,  see  Election. 

CONSTEUCTION 

as  affected  by  statutes  of  wills  under  Henry  vm 28,  29 

rules  for  determining  the  legal  character  of  the  instrument 57-61 

devise  of  realty  governed  by  law  of  situs 330-333 

language  of  will  best  explained  by  law  or  usage  of  testator's 

domicile .• 334,  335 

bequests  of  personalty  governed  by  law  of  testator's  domicile.  .335-3^7 

invalidity  of  part  of  will  may  cause  all  to  be  rejected 42,  43 

partial  intestacy  not  favored 275,  1007, 1008 

inconsistent  wills  executed  at  same  time  construed  together,  if  possible  136 

wills  partially  inconsistent  construed  together 716,  717 

revocation  by  later  inconsistent  wiU 713-715 

unambiguous   dispositions  not   revoked  by   doubtful  expressions 

in  codicil 717,  718 

plain  and  unambiguous  language  of  will  can  not  be  qualified  by 

the  courts. 131, 132 

ambiguity  arising  from  extrinsic  circumstances 127,  128 

parol  declarations  of  testator  when  admissible 130 

language  of  will  construed  in  light  of  surrounding  circumstances.  . .     53 
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posBessive  verbs  in  present  tense  held  to  refer  to  time  of  testator's 

death    282,283 

isolated  words  may  be  modified  by  other  parts  of  will. : 126 

remainder  construed  as  vested  rather  than  contingent '..1461-1463 

conditions  subsequent  favored  rather  than  precedent 1493 

gifts  to  charity  liberally  construed 1649,  1650 

alienation,  provisions  in  restraint  of 1547, 1548 

■residuary  clause  controlled  by  intention  of  testator 1005,1006 

expressions  used  in  residuary  clause 1005, 1006 

substituted  legatees  or  devisees 1118, 1119 

words  of  inheritance 1119, 1120 

to  beneficiary  "and  his  heirs" 1120-1122 

to  beneficiary  ' '  or  his  heirs  " 1122, 1123 

"or"  construed  as  "and,"  and  "and"  as  "or" 1123-1126 

words  and  phrases 

"balance   of" 1003, 1004 

"child"    1100 

"belief" 1596 

' '  cumulative ' '  as  applied  to  legacies 1010-1018 

"descendants"    1099, 1100 

"desire" 1598, 1599 

"enjoin"    1600,1601 

entreaty,  words  of 1596 

"equal" 1273,  1276-1280 

' '  family, ' '  as  regards  homestead  rights 2184,  2185 

' '  having  full  assurance  and  confident  hope  " 1597 

' '  home, ' '  gift  of  on  certain  property 1400, 1401 

"hope"   • 1596,   1598, 1599 

"lend"    1396, 1397 

"loan"    1396, 1397 

"not  doubting" 1597 

"not  otherwise  disposed  of" 1004 

"promise,"  upon  the 1602 

"recommend  and  request" 1601 

recommendation,  words  of , 1596 

"request"   1596,  1598-1600 

"rest,"  "residue"  and  "remainder" 1102-1104 

"share  and  share  alike" 1273,  1276-1280 

' '  substitutional ' '  as  applied  to  legacies 1010-1018 

' ' suitable  provision" 1601 

"survivor"  construed  to  mean  "other" 1306-1309, 1311 

"under  the  firm  conviction" 1597 

'  'underptanding, ' '  upon  the 1602 

"use,  occupation  and  enjoyment" 1399, 1400 

"what  is  left" .- 1003 
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"wife"  and  "widow" 1112 

"will"  a  word  of  command 1591, 1592 

"wish" 1599,  1600,1601 

"wish  and  desire " 1596 

' '  wish  and  expectation  " 1601 

see  Definition  or  Terms. 

CONSTRUE  WILL,  SUIT  TO 

allowance  of  costs  and  counsel  fees 2386-2389 

"CONTENTIOUS  BUSINESS" 

an  English  division  matters  of  adminiBtration 1989, 1990 

distinguished  from  non-eontentious  busineaa 1989, 1990 

CONTENTS  OF  WILL 

testator  presumed  to  have  knowledge  of -.555,  556,  927,  928 

testator  presumed  to  know  same,  although  signing  by  mark 581,  582 

proof  of  knowledge  of,  by  testator,  when  necessary.' 581,  582 

testator's  knowledge  of  may  be  shown  by  circumstances. 928,  929 

lost  will,  proof  of  contents  of 2015 

CONTEST  OF  WILL 

gift  on  condition  that  beneficiary  do  not 1512-1514 

annexed  to  gifts  of  personalty 1514-1517 

where  probable  cause  of  contest  exists 1517-1519 

in  terrorem,  doctrine  of 1516-1519 

what  amounts  to  a  contest 1520-1522 

interested  parties  may  file  objects  to  probate 2000 

how  and  when  validity  may  be  contested 2023 

power  of  probate  court  to  modify  or  vacate  its  decree 2024>-2026 

admission  of  one  does  not  preclude  admitting  later  will 2026,  2027 

procedure     2027,  2028 

courts  of  equity,  jurisdiction  in  matters  of 2028-2033 

courts  of  probate  have  jurisdiction  of 2030-2032 

time  within  which  contests  must  be  instituted ; .  2033-2034 

who  may  contest 2036-2041 

next  of  kin  and  beneficiaries 2036,  203T 

executors,  public  administrators,  creditors,  or  the  state 2037,  203S 

estoppel  to  contest 2038-2041 

acceptance  and  retention  of  benefits 2038,  2039 

agreement,  release,  or  appearance,  effect  of 2040,  2041 

contest  not  involving  validity  of  will 2041,  2042 

nature  of  objections 2041,  2042 

validity  of  will  contested,  grounds  for 2042,  2043 

pleadings  in 2044,  2045 

trial  by  jury,  rights  to 2045,  2046 

what  issue  submitted  to  jury 2046,  2047 
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costs  and  expenses  of 2047-2055 

see  Costs;  Attoehet  Fees. 

when  no   contest 2047,  2048 

English  rule  as  to  costs  in  will  contests 2048-2050 

American  decisions  as  to 2051-2055 

points  to  be  considered  as  to  costs  and  expenses  of 2051,  2052 

conflicting   decisions 2052-2055 

effect  of  revocation  of  letters 2055-2059 

duty  6f  personal  representative  to  account 2055,  2056 

validity  of  prior  acts J 2056, 2057 

production  of  later  wiU 2057-2059 

forms,  condition  that  beneficiary  does  not 2725 

forms  for  contesting  wills 2746-2760 

see  BuEDBN  or  Proof. 

CONTINGENT  INTERESTS 

in  realty  and  personalty  may  be  devised  or  bequeathed 289-291 

forms  of; 2710 

see  Conditions;  Estates  Upon  Condition. 

CONTINGENT  WILL.    See  Conditional  ok  Contingent  Wnj» 

CONTRACTS  OP  DECEDENT 

duty  of  representative  regarding  uncompleted 2305-2307 

CONTRACTS  OF  SALE  AND  PXJRCHASB 

interest  in  realty  under,  may  be  devised 292-294 

real  property  vmder,  valid  contract  deemed  converted  into  personalty.  293 

party  bound  to  purchase  realty  deemed  in  equity  the  owner 293,  294 

interests  under,  how  considered 2241 

CONTRACTS  TO  MAKE  WILLS 

how  considered 37 

execution  of  mutual  wills  not  conclusive  evidence  of  contract ....  96-98 

agreements  to  make  mutual  wills  may  be  written  or  oral 105, 106 

evidence  necessary  to  establish  oral  agreement  to  execute  mu- 
tual wiUs 107,  108, 109 

effect  of  bad  faith  in  failing  to  make  mutual  wiU 109 

effect  of  marriage  and  birth  of  issue  on  will  executed  pursuant  to 

contract 110,  111,  112 

relationship  between  wills  and  contracts 157, 158 

oral  contracts  viewed  with  distrust 158, 159 

consideration  for  contract  may  be  future 159, 160 

agreement  necessary 160, 161 

agreement  may  be  express  or  implied 161 

surrounding  circumstances   considered  in   determining  existence 

of   agreement , 161 

evidence  necessary  to  prove  agreement 162 
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services  to  be  rendered  a  valid  consideration 162-164 

compensation  for  services  can  be  recovered 164, 165 

value  of  services  rendered  under,  recoverable 166 

right  of  action  for  compensation  accrues  only  after  promisor's 

deatli    167 

contract  not  invalidated  by  quick  death  of  promisor 166 

acceptance  of  other  gifts  may  waive  rights  under  contract 168 

jurisdiction  of  same  vested  in  courts  of  equity 96,  168,  169,  171, 172 

rights  under  enforceable  in  equity 168,  169,  171, 172 

equity  will  not  enforce  unjust  agreements Ill 

equity  charges  property  with  a  trust 168,  169 

promisor  not  deprived  of  reasonable  use  of  property,  see.  .  .170, 171 
probate  court  has  no  jurisdiction  to  enforce 171,  172 

Bpeeific  performance  of 169, 170 

denied  as  a  general  rule 174, 175 

to  prevent  fraud  rests  in  conscience  of  chancellor 175 

evidence  of  contract  must  be  direct,  positive  and  unambiguous. .   175 
specific  performance  granted  when  agreement  fully  executed  by 
promisee    176 

statute  of  frauds,  effect  where  party  owns  no  realty 101 

effect  on  oral  agreements 113,  173, 174 

does  not  apply  to  oral  agreement  regarding  personalty 173 

part  performance  takes  case  out  of  statute 113,  177^179 

acceptance  of  benefits  takes  case  out  of  statute 177-179 

statute  of  frauds  as  affected  by  possession  of  property 179, 180 

what  description  of  property  is  necessary 180 

CONVERSION.    See  Equitable  Conversion. 

CONVICTION  OF  FELONY 

_  affecting  right  to  act  as  executor  or  administrator 1868, 1869 

COPARCENERS.    See  Estaies  in  Coparcenary. 

CORPORATIONS 

as  to  right  to  act  as  executor  or  administrator 1866-1868 

CORPSE 

no  property  right  in 316,  317 

right  of  burial 316 

see  Burial. 

CORRUPTION  OF  BLOOD.     See  Attainder. 

COSTS 

distinguished  from  attorney  fees 2371 

taxable  costs  do  not  include  all  actual  expenses 2371 

statutory  regulations  as  to 2372 
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general  rule,  costs  allowed  only  to  successful  litigant 2372 

exceptions  to  rule 2372,  2373 

executor  defending  will  against  contest ■. 2373 

application  to  court  of  equity  for  construction  of  will 2373 

allowed  for  obtaining  letters 2047,  2408,  2370 

where  personal  representative  is  a  party 2373,  2374 

distinction  where  action  arises  before  or  after  death   of 

decedent    2373,  2374 

in  resisting  application  for  removal  from  office 2357 

suits  to  construe  wills 2386-2389 

litigation  arising  out  of  wrong  of  representative 2390 

costs  and  expenses  in  will  contests 2048-2055 

COURTS.     See  Equity;  Pbobate  Jurisdiction. 

COUSINS 

who  included  in  term 1260, 1261 

classes    of 1260. 1261 

CEEDIBLB 

meaning  of  term  as  applied  to  subscribing  witnesses 604-607 

CEEMTOES 

legacy  to  debtor  by  creditor,  no  presumption  that  debt  is  for- 
given     1060-1062 

parol  evidence  of  intention 1062 

legacy  to  creditor  as  satisfaction  of  debt,  general  rule 1062-1064 

exceptions  to  the  general  rule 1064-1066 

legacy  by  debtor  to  creditor  when  not  in  satisfaction  of  debt 1106 

legacy  to  creditor  to  pay  debt  does  not  lapse 1105 

may  act  as  subscribing  witnesses 616,  617 

devises  in  trust  to  defeat  claims  of  beneficiary 's  creditors .  1557-1563 

right  to  act  as  executor  or  administrator 1878-1880 

rights  of  when  beneficiary  overpaid 2441,  2442, 2445  , 

see  Claims  Against  Estate. 

CUMULATIVE  AND  8UBSTITUTI0NAX,  LEGACIES 

defined   ' 1010 

intention  of  testator  controls 1010-1012 

intention,  ihow  expressed 1011, 1012 

bequeathing  a  specific  article  twice 1012 

two  gifts  in  one  will  to  same  person 1013 

for  same  amount,  or  same  expressed  reason 1014 

for  different  amounts,  or  different  expressed  reasons 1014, 1015 

when  given  simpUciter 1015, 1016 

subject  to  same  incidents  as  original  legacies 1016-1018 

forms  of 2687 
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wife  can  not  by  will  deprive  husband  of  right 301 

husband  may  consent  to  will  of  wife  disposing  of  his  right 302,  303 

consent,  when  given,  can  not  be  revoked 304 

rights  in  realty  governed  by  law  of  its  situs 327 

consent  by  election,  see  Election. 

Cr  FMES,  DOCTEINE  OP 

in  the  United  States 1608 

English  and  American  chancery  jurisdiction  distinguished. ..  .3660, 1661 

general  American  rule 1662-1665 

where  object  or  purpose  of  trust  fails 1665-1668 

English  rule 1665,  1666 

American    authorities 1667, 1668 

DATE  FROM  WHICH  A  WILL  SPEAKS 

common  law  and  statutory  rules 277-280 

common  law  rule  changed  by  statute  in  England  and  United 

States 278,  279 

early  common  law  rule 279,  280 

statutory   change  affects   only  property  disposed  of,  not  bene- 
ficiaries   281,  282 

verbs  in  present  tense  held  to  refer  to  time  of  testator 's  death  ..282,283 

specific  articles,  bequest  of  referring  to  present  ownership 283 

statutory  regulations  in  the  United  States 283-285 

rule  in  Wild's  Case 1390, 1391 

DATE  OF  WILL 

importance  of  inserting 44 

may  be  proved  by  parol 44 

insertion  of  date  required  in  holographic  wiU 44 

as  to  holographic  wills 629,  630 

DEAFNESS 

does  not  preclude  testator  from  making  valid  will 472-474 

DEATH  BY  WEONGFUL  ACT 

damages  for  as  an  asset  of  estate 2278, 2279 

BE  BONIS  NON.  See  Administeatoe  De  Bonis  Non. 

DEBT 

may  be  subject  of  a  donation  mortis  causa 252 

trust  to  defeat  claims  of  creditors  of  beneficiary 1556-1563 

due  estate  from  executor 2090-2093 

liability  of  surety  on  bond  for 2090-2093 

due  representative  from  estate 2297-2299 

right  to  retain  assets  to  satis:^ 2297-2299 

m  Com.  on  Wills— 64 
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due  estate  from  distributee ,. .  2290-2292 

amount  retained  from  his  distributive  share 2290-2293 

effect  of  bankruptcy  or  statute  of  limitations 2292,  2293 

DEBTOR 

legacy  by  creditor  to   debtor,  no  presumption  that  debt  is 

forgiven 1060-1062 

parol  evidence  of  intention 1062 

legacy  to  creditor  as  satisfaction  of  debt 1062-1066 

legacy  given  to  pay  debt  owing  to  legatee  does  not  lapse 1105 

legacy  by  debtor  to  creditor,  when  not  in  satisfaction  of  debt 1106 

right  to  act  as  executor  or  administrator 1880-1882 

appointment  of  debtor  as  executor  a  forgiveness  of  debt  at 

common  law 1880 

rule  abolished  by  statute 1881, 1882 

DEBTS  OF  DECEDENT 

common  law  rule  as  to  liability  for * . .  1136, 1137 

statutory  regulations  regarding 1136-1138 

order  in  which  property  is  resorted  to  for  payment  of 1138, 1139 

personal  property  primarily  liable  for  payment  of 1139, 1140 

due  personal  representative  from  estate 2297-2299 

right  to  retain  assets  to  satisfy  same 2297-2299 

see    Charges   for   Debts   and   Legacies,    Claims   Against 

Estate. 

DECLARATIONS 

as  part  of  the  res  gestm 60-62 

of  testator  regarding  intent  to  make  wiU  conditional 129, 130 

of  testator  on  question  of  revocation  of  duplicate  wills 144-148 

distinction  between  proving  fact  of  revocation  and  negative  of 

that  fact 146-148 

of  donor  of  donation  mortis  causa,  how  considered 242-247 

difference  in  effect  between  oral  and  written  declarations 489 

oral  declarations  often  unintentionally  perverted 489 

of  testator,  when  inadmissible  unless  part  of  res  gestce 489,  490 

of  testator,  for  what  purposes  admissible 489, 490 

of  testator,  before  and  after  will 490-492 

on  question  of  mental  capacity 490-492,  920-923 

on  question  of  undue  influence 490-492 

of  testator,  admitted  to  show  state  of  mind 492,  493 

not  proof  of  facts  stated 492,  493,  917,  918 

of  testator  as  evidence  of  intent  to  revoke  will 743-746 

of  beneficiaries  under  will,  how  considered 497-502 

of  subscribing  witnesses.. • 502 

of  beneficiaries  or  subscribing  witnesses  admissible  for  purpose  of 

impeachment 503,  504 
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admissions  against  interest  by  sole  beneficiary 504 

as  to  proof  of  forgery. ; 915,  916 

of  testator  as  to  intended  manner  of  disposing  of  property 918-920 

of  one  of  several  beneficiaries,  when  admissible 923,  924 

of  sole  beneficiary,  for  what  purpose  admissible 924,  925 

of  executor  or  of  one  of  several  beneficiaries 925,  926 

of  testator,  on  question  of  ademption  of  legacies 1080-1084 

see  Evidence. 

DECEEES 

probate  court,  power  to  modify  or  vacate  its 2024-2026 

of  foreign  courts 2128,  2129 

collateral    attack 2403-2405 

persons  and  matters  concluded  by  order  of  distribution 2452-2454 

DEEDS 

distinguished  from  will 10,  63,  64,  65 

will  may  be  in  form  of 47,  48,  67-70 

instrument  may  be  effective  both  as  deed  and  as  will 70 

by  testator  as  evidence  on  question  of  mental  capacity 494 

see  Form  of  Will;  Charactek  op  Instrument. 

DEFAMATORY  MATTER 

may  be  excluded  from  will  upon  admission  to  probate 2021 

DEFINITION  OF  TERMS 

alternate   wills 38 

"attested"  defined 596-598 

bequest , 33,  34 

codicil    25 

' '  competent ' '  as  applied  to  subscribing  witnesses 604-607 

' '  credible ' '  as  applied  to  subscribing  witnesses 604-607 

devise   33,  34 

domicile   320,  321 

donations  mortis  causa ^ 224,  225 

double  wills 38 

effects 84 

in  extremis 208—210 

joint  wills 85,  86 

last  sickness , 208-210 

last  will  and  testament 25,  26 

legacy 33,  34 

legatee   33,34 

mutual  wills. 85,  86 

nuncupative    will 182 

on  a  military  expedition 203-205 

reciprocal    wills 85,  86 
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"subscribed"  defined 596-598 

win 23,  24,  25 

see  CONSTKUOTION. 

DELAWARE         j 

synopsis  of  statutes  of .' 3482 

DELUSIONS.    See  Insane  Delusions. 

DEMONSTEATIVE  LEGACIES 

distinguished  from  specific  legacies 984,  985 

defined   ^ ,.985,  986 

illustrations  of 987,  988 

sources  from  which  they  may  be  directed  to  be  paid 988,989 

forms  of 2683 

DBODAND 

statutes  in  nature  of,  generally  abolished 41 3-417 

DEPOSIT  IN  SAVINGS  BANK 

as  subject  of  a  donation  mortis  causa 259-262 

DESCENDANTS 

term  construed 1099, 1100 

not  synonymous  with  heirs 1333 

DESCEiSTT 

real  property  passes  according  to  law  of  its  situs 326,  327 

personal  property  passes  according  to  law  of  owner's  last  domi- 
cile    327-329 

statutory  regulations  as  to  succession 330 

widow  succeeds  to  personal  estate  of  husband  according  to  law  of 

his  domicile 346,  347 

child  succeeds  to  personal  estate  of  parent  according  to  law  of 

his    domicile 346,  347 

DE  SON  TOBT.  See  Executoe  De  Son  Tokt. 

DEVASTAVIT 

by  executor,  effect  as  to  abatement -. 1035 

of  personalty  by  executor,  effect  on  payment  of  legacies 1148 

by  representative,  liability  for 2334 

see  ExECUTOES  and  Administrators;  Coexecutors;  Bonds. 

DEVISE 

defined   33,  34 

considered  as  a  species  of  conveyance 18 

see  EeaI;  PropeetV. 

"DIE  WITHOUT  ISSUE" 

term  defined  and  explained 1267-1271 
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gift  over  if  devisee  ' '  die  without  issue " 

1379,  1380,  1407-1411,  1479-1483 

at  common  law  meant  indefinite  failure  of  issue 1380, 1381 

statutory   changes 1381, 1382 

referring  to  death  of  first  devisee 1382-1384 

referring  to  death  of  testator 1384, 1385 

DIRECTION 

another  signing  wiU  for  testator  at  his  direction 585-587 

DISINHERITANCE 

of  heirs  not  contemplated  at  Eoman  law 4 

see  Children;  Spendtheitt  Trusts. 

DISTEIBUTION 

statutes  of  founded  on  laws  of  Justinian 5-7 

originally   personal   representative   entitled  to   undisposed   of   resi- 
due    2228, 2229 

modern  rule  residue  goes  to  next  of  kin 1835,  2228,  222!) 

under  ecclesiastical  jurisdiction 1834 

statute  of  distributions 1834, 1835 

distribution  of  residue  after  ancillary  administration 2129-2131 

debt  due  estate  from  distributee 2290-2292 

retaining  amount  of  from  distributive  share 2290-2292 

bankruptcy  or  statute  of  limitations 2292,  2293 

debt  due  executor 2297-2299 

right  to  retain  assets  to  satisfy 2297-2299 

under  will  or  statute  of  distribution 2433-2435 

partial  and  final  distinguished 2435-2437 

time    for 2435-2437 

division  without  decree  of  distribution 2437-2439 

distribution  an  incident 2438. 

order  of  distribution  protects  representative 2439 

executor  paying  invalid  legacies 2439-2441 

as  to  liability  of  representative 2439,  2440 

recovering  moneys  erroneously  paid 2441 

executor  overpaying  a  legatee 2441,  2442 

as  to  liability  of  executor 2441,  2442 

as  to  compelling  a  refund 2441,  2442 

manner  of  enforcing  a  refund 2443,  2444 

right  of  one  where  legatee  where  another  overpaid 2444 

rights  of  creditors  where  beneficiary  overpaid 2445 

title  to  property  not  determined  by  decree  of 2446,  2447 

incorporating  provisions  of  will  in  decree  of 2447 

incorporating  agreement  of  heirs  in  decree  of 2447,  2448 

heirship,  proceedings  to  .determine . . , 2448,  2449 

all  interested  parties  should  be  notified  prior  to 2449 
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decree  should  de8igiia,te  distributees  and  property; 2449-2451 

distributee  dying  prior  to  distribution .• 2451 

should  be  in  kind,  if  practicable 2451,  2452 

persons  and  matters  concluded  by  decree  of 2452-2454 

receipt  by  distributee  for  property 2455,  2456 

DISTRICT  OF  COLUMBIA 

synopsis  of  statutes  of 2484 

DIVOECE 

effect  of,  on  gift  to  "husband"  or  "wife" 1266, 1267 

when  lapse  not  caused  by*. 1112 

effect  of,  aa  to  family  allowance 2196-2198 

gift  predicated  upon  divorce  or  separation 1533-1537 

forms,  provisions  in  will  regarding 2720 

See  Conditions;  Husband  and  Wipe. 

DOMICILE 

defined  320,  321 

temporary  residence  not  one 's  domicile 321 

a  question  of  fact 322-324 

intention  controls 322,  323 

of  married  women 325,  826,  346,  347 

law  of  governs  bequests  of  personalty 335-345 

effect  of  change  by  testator  after  execution  of  will 345,  346 

See  Personal  Peopertt;  Inheritance  Tax;  Conflict  of  Laws. 

DONATIONS  M05TISC^Z7S^ 

origin  of 223,  224 

defined   224,  225 

distinguished  from  gifts  inter  vivos 225 

distinguished  from  testamentary  dispositions 226 

rights  of  creditors 226,  227 

not  a  fraud  against  rights  of  wife  or  children 227 

mental  capacity,  same  degree  required  as  to  make  a  will 228 

married  women  may  make 228 

title  vests  absolutely  in  donee  only  in  event  of  donor's  death 

229,  237,  238,  239 

revocation  of  by  donor  in  his  lifetime 229,  230 

made  only  in  peril  or  apprehension  of  death 230-232 

serious  operation  is  peril  of  death 233 

suicide,  contemplation  of  is  not  apprehension  of  death 233,  234 

personal  property  only  is  subject  of  donation 234,  235 

real  property  can  not  be  subject  of  donation 234-236 

title  passes  only  when  donor  does  not  survive  impending  peril  or  ap- 
prehension of  death 236 

witnesses  to  gift,  number  req»ired^. 239 

burden  of  proof  to  establish  donation 240-242 
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proof  of  gift  must  be  strong  and  convincing 240,  241 

surrounding  circumstances  may  be  considered 241,  242 

intention  to  give  must  exist 242 

declarations  of  donor  admissible 242,  243 

declaration  that  gift  is  to  be  effective  if  he  dies 243,  244 

declaration  of  intention  to  give,  without  delivery,  insuificient .  .  244,  245 
declaration  of  intention  to  give,  standing  alone,  is  testamen- 
tary in  character 244-247 

trust  not  created  by  an  imper;fect  gift 247-249 

■valid  gift  may  be  enforced 248,  249 

conditions  may  be  attached  to  the  donation 249,  250 

property  must  be  delivered  to  donee  at  time  donation  is  made.  238,  244,  245 

possession  of  the  property  must  not  return  to  donor. 250 

delivery  for  benefit  of  donee  may  be  made  to  a  third  person.  .251,  252 

delivery  where  property  is  in  possession  of  donee 252 

debt  may  be  subject  of  donation 252 

constructive  or  symbolic  delivery  of  property,  when  sufficient 253 

■written  declaration  of  intention  to  give,  without  delivery,  is  insuf- 
ficient   254,  255 

■written  instrument  is  corroborative  of  other  evidence  to  establish 

the  gift 254 

choses  in  action  may  be  subject  of  donation 255-257 

chose  in  action  made  payable  after  donor 's  death,  is  testamentary 

in  character 258,  259 

deposit  in  savings  bank  passed  by  delivery  of  pass  book 259-262 

promissory  note  as  subject  of  donation 262,  263 

checks  and  drafts  not  subject  of  donation  where  donor  is  the 

maker 263-265 

checks  and  drafts,  instances  where  held  subject  of  donation 265,  266 

DOUBLE  WILLS 

defined  38 

DOWEB 

husband  can  not  by  will  deprive  wife  of  dower  right 301,  302 

wife  may  consent  to  vfill  of  husband  disposing  of  her  right 302,  303 

consent,  when  given,  can  not  be  revoked 304 

lights  in  realty  governed  by  law  of  its  sitiis 327 

widow  is  entitled  to  same  free  from  encumbrance 1166, 1167 

not  barred  by  conversion  of  realty  into  personalty 1174 

rights  of  as  affected  by  doctrine  of  election.     See  ELECTioil. 

DEAFTS 

as  being  the  subject  of  a  donation  mortis  causa 263-266 

DEUG8,  USE  OF 

no  presumption  of  mental  incap:icity 475,  476 
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as  disqualifying  an  executor  or  administrator. 1872 

DUMBNESS 

does  not  preclude  testator  from  making  valid  will 472-474 

DUPLICATE  WILLS 

defined   135, 136 

one  copy  only  admitted  to  probate,  but  both  should  be  produced. .  137, 138 

presumptions  as  to  revocation 138-141 

when  copy  known  to  have  been  in  testator 's  possession  can  not 

be  found  after  death '. 138, 139 

revocation  of  one  presumptively  revokes  both  copies 138-141 

revocation,  question  of  affected  by  various  circumstances ....  139-141 

no  revocation  unless  intent  to  revoke  exists 141, 142 

facts  may  show  a  lack  of  intent  to  revoke . , 142 

presumption  of  revocation,  of  both  copies  may  be  repelled  by  evi- 
dence      143 

DURANTE  ABSENTIA.    See  Administration. 

DUBANTE  MINOBE  MTATE.    See  Administration. 

DUEE8S 

distinguished  from  undue  influence 908,  909 

how  exerted 908,  909 

refers  to  physical  compulsion  or  wrong 908,  909 

will  obtained  by,  invalid 50,  909 

declarations  of  testator,  when  admissible  to  prove 489,  490 

pleadings,  requirements  as  to 934 

forms,  contest  of  will  because  of 2757 

ECCBNTEICITIES 

differ  from  monomania 470 

effect  of  evidence  of ' 470-472 

ECCLESIASTICAL  COURTS 

originally  had  probate  jurisdiction 1834 

EFFECTS 

may  include  real  property 34 

ELECTION 

doctrine  as  applied  to  wills  defined 1178, 1179 

testator  must  dispose  of  property  of  another 303, 1179 

immaterial  if  testator  knew  he  did  not  own  property 1180, 1181 

intention  of  testator 1181-1184 

presumption  is  an  intention  to  dispose  of  his  own  property  only. .  .1181 

community  property 1181 

where  testator  had  only  partial  interest  in  property 1182, 1183 

doctrine  of,  founded  on  equitable  principles 1183-1185 

can  not  take  both,  under  will  and  against  it 303 


CONSOLIDATED   INDEX.  2847 

ELECTION— Contm«e(i.  Tage. 

nature  of  casea  calling  for  election 1185, 1186 

widow,  when  put  to  election 1186-1194 

manner  in  which  intent  to  do  so  must  be  expressed /. .  .1186-1188 

where  intent  is  doubtful 1188, 1189 

no  absolute  rule,  points  considered 1189-1192 

gifts  in  trust   for  Ufe,   or  of  income,  incompatible  with 

dower  ' 1193-1194 

right  of  election  is  personal 1195-1197 

reasons  for  election  immaterial 1195, 1196 

creditors  can  not  force  survivor  to  claim  statutory  rights.  .1196, 1197 

when  court  may  make  election  for  donee 1197, 1198 

donee  alive,  but  incapable  of  acting 1197, 1198 

acts  constituting  election 1198 

when  made,  generally  irrevocable 304 

made  through  ignorance,  fraud  or  mistake,  may  be  repud- 
iated  1199, 1200 

estoppel,  election  by 1200-1205 

acts   constituting 1200-1202 

where  widow  acts  as  executrix 1202, 1203 

acceptance  of  benefits  under  will 1203-1205 

law  governing  in  case  of  conflict 1205-1208 

waiver  of  dower,  what  included 1208, 1209 

widow  electing  to  take  under  will,  rights  of 1209-1214 

as  to  intestate  property 1209-1211 

as  afliected  by  death  of  husband 1211, 1212 

where  property  reverts  to  the  estate  because  of  her  remar- 
riage   1212, 1213 

election  against  the  will.  I 1213-1 219 

rights  of  widow 1213, 1214 

rights  of  others  affected  by  widow 's  election 1214-1217 

waiver  of  dower,  effect  of 1208,  1209 

widow  relinquishing  life  estate,  doctrine  of  acceleration. . .  .1217, 1218 
effect  on  balance  of  will  of  election  to  take  under  statute.  .1218, 1219 

legacy  in  lieu  of  family  allowance 2193,  2194 

See  Consent. 

E^ro  OP  WILL.    See  Signature  of  Testator. 

BNTEIES  IN  DIARY 

will  may  be  in  form  of 48 

UN  VENTBE  SA  MEBE.    See  Childben. 

EPILEPTIC  SPELLS 

do  not  necessarily  invalidate  will 477 

"EQUAL" 

use  of,  term  as  to  division  of  property 1273, 1276-1280 
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defined   1167 

realty  directed  by  will  to  be  sold  is  considered  as  personalty 370 

direction  to  sell  specific  realty  or  personalty,  effect  of 1167 

depends  on  intention  of  testator 1168 

intention,  how  expressed 1168-1170 

time  when  considered  to  take  place 1170-1172 

effect  to  give  executor  power  over  realty 2247-2249 

failure  of  purpose  for  which  sale  was  directed 1172-1174 

dower  not  barred  by  conversion  of  realty  into  personalty 1174 

reconversion,  defined  and  how  effected 1175, 1176 

construction  of  will  by  court  of  domicile  not  binding  on  court  ot 

situs  of  realty 2111,  2112 

forms  of 2689' 

EQUITY 

courts  of,  powers 1838,  2028-2034 

no  inherent  jurisdiction  in  probate  matters 2028-2030 

cognizance  of  equitable  features '. 2028-2030 

statutory  powers 2030,  2031 

eonstruetion  of  such  statutes 2031,  2032 

special  in  nature 2032,  2033 

no  contest  after  time  limited  by  statutes 2038,  2034 

contracts  to  make  will,  may  enforce  rights  under 96, 168-172 

will  not  enforce  unjust  agreements 211 

courts  of  have  jurisdiction  of  trusts 2447 

equitable  feature  necessary  to  give  jurisdiction  in  probate 1838 

"ESTATE" 

use  of  in  a  devise  shows  intent  to  pass  the  fee 1351, 1352 

ESTATE  BY  THE  ENTIRETY 

not   devisable 299 

ESTATES  EOR  LIFE.     See  Life  Estates. 

ESTATES  IN  COPARCENARY 

may  be  devised 299,  300 

abolished  in  most  jurisdictions  in  the  United  States 300 

ESTATES  IN  FEE  SIMPLE 

word  "heirs"  in  devise  unnecessary  to  pass  fee 1346-1349 

context  may  show  intent  to  pass  the  fee 1349-1353 

devise  upon  conditions,  or  in  trust 1353, 1354 

where  devisee  is  charged  with  payment  of  debts 1354, 1355 

devise  of  life  estate  with  no  gift  over 1355 

devise  coupled^ith  power  of  disposition 1355-1357 

devise  limited  to  a  life  estate 1357, 1358 

devise  with  limited  power  of  disposition 1358 

gift  over  of  what  remains  unexpended  by  devisee 1358, 1359 
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wheu-e  fee  is  devised,  rights  of  devisee  can  not  be  limited 1359, 1360 

as  to  cutting  down  the  fee  by  subsequent  provisions 13C0-1364 

statutory  changes  regarding  wotds  of  limitation 1364, 1365 

estates  created,  limited  to  those  recognized  by  law 1366 

forms  of 2705 

ESTATES  OF  LIVING  PERSONS 

no  jurisdiction  to  administer 1842 

ESTATES  PUB  AUTBE  VIE 

early  rules  concerning •. 295 

statutory  regulations 295,  2!)6 

may  be  devised 295,  296 

ESTATES  TAIL 

classified  and  defined. 1367, 1368 

do  not  pertain  to  personalty  or  chattel  interests 136S 

statute  De  Bonis,  efEeot  on  conditional  fees 1369, 1370 

fine  or  common  recovery,  converting  estate  into  fee  by  means 

of    1370,  1371 

statutory  regulations 1371-3374 

words  sufficient  to  create  estates  tail 1374-1376 

statutory  requirements 1376 

adding  words  of  inheritance 1377 

"issue"  as  a  word  of  limitation  or  of  purchase 1377-1379 

created  by  implication 1379-1385 

gift  over  if  devisee  ' '  die  without  issue  " 1379-1385 

indefinite  failure  of  issue 1380,  1381 

statutory  changes 1381, 1382 

referring  to  death  of  first  devisee 1382-1384 

referring  to  death  of  testator 1384, 1385 

"children "  as  a  word  of  purchase 1385-1387 

"children"  as  a  word  of  limitation 1387,1388 

children  not  in  being 1388-1390 

Wild's  Case,  rule  in 138S-1391 

forms  of 2705 

ESTATES  UPON  CONDITION 

may  lapse  because  of  failure  of  condition . . . '. 1431 

distinguished  from  vested  estates 1431, 1432 

expressions  of  contingency,  effect  of 1432-1434 

date  of  testator 's  death  preferred,  if  possible 1433 

intention  of  testator  prevails 1434 

contingency  occurring  during  lifetime  of  testator 1434,  1435 

contingency  that  beneficiary  be  living  at  a  designated  time. . .  .1434-1438 

various  expressions  considered 1435-1438 

gift  "payable"  when  beneficiary  attains  a  certain  age 1438,  1439 
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gift  upon  attaining  a  certain  age 1439-1441 

immediate  gift  of  income,  principal  to  pass  to  beneficiary  at 

a  certain  age 1441-1443 

■where  payment  is  postponed  for  convenience  of  the  estate 1444, 1445 

divesting  vested  estates 1445-1448 

interest  contingent  upon  surviving  preceding  estate 1445, 1446 

conditions  subsequent 1447, 1448 

limitations  distinguished  from  conditions 1493-1496 

conditional  limitations  defined.- 1471, 1472 

estate  upon  limitation  defined 1471 

See  Conditions. 

ESTOPPEL 

to  contest  will 2038-2041 

election  by.    See  Election. 

EVIDENCE 

proof  of  agreement  to  make  will. 162 

contracts  to  make  wills,  must  be  direct  and  positive 175 

extrinsic  evidence  as  affecting  revocation 62 

distinction  between  proof  of  revocation  and  negative  of  that 

fact    ' .'.  .146-148 

of  intention  to  revoke 743-747 

ambiguity  in  will  arising  because  of  extrinsic  circumstances 127, 128 

Burrounding  circumstances  for  ascertaining  intent. ; 58,  59 

surrounding  circumstances  considered  regarding  contract  to  make 

vrill 161 

parol  evidence,  dangerous  to  overthrow  wiU  by 51 

parol  declarations  as  part  of  res  gestce 60,  61,  62 

admissions  and  declarations  of  beneficiaries 497-502 

declarations  of  subscribing  witnesses 502 

declarations  admissible  for  purpose  of  impeachment 503 

declarations  of  sole  beneficiary 504 

mental  condition  of  testator  before  and  after  execution  of  will  ad- 
missible    .' 436 

prior  adjudication  of  insanity  prima  facie  proof  of  incompetency .  448,  449 

suicide  as  evidence  of  incompetency 478 

unreasonable  prejudices  and  animosities  as  evidence  of  incom- 
petency     478-480 

unreasonable  provisions  in  will  as  evidence  of  incompetency 481, 482 

deeds  executed  by  testator ., 494 

prior  will  of  testator 494 

letters  written  by  testator 494,  495 

testator 's  treatment  of  his  family 496,  497 

soundness  of  mind  presumed  in  absence  of, evidence  to  contrary.  .535,  536 
presumptions  and  suspicious  circumstances 536,  537 
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testamentary  capacity  is  a  question  of  fact 548,  549 

See  Burden  op  Proof;  Declarations;  Mental  Incapacity,  Evi- 
dence Of;  Opinions;  Privileged  Communications;  Surround- 
ing Circumstances. 

"EXCLUSIVELY" 

use  of  in  devise  shows  intent  to  pass  the  fee 1353 

EXECUTION  OF  WILL 

statutory  formalities  must  be  complied  with 71,72 

statutory  formalities  are  mandatory , 551 

reason  for  formalities  of 552,  553 

intention,  alone,  to  duly  execute  will  not  be  sufficient 553,  554 

all  formalities  of  execution  must  be  observed 553,  554 

testamentary  intent  necessary 555 

win  in  form  of  deed  must  be  executed  as  a  will 73 

devise  of  realty  governed  by  law  of  situs 330-333 

bequests  of  personalty  governed  by  law  of  testator 's  domicile . .  .  335-345 

chattels  real,  difference  between  English  and  American  rule 

as  to  their  situs 349-351 

power  of  appointment,  what  law  governs 351-353 

contents  of  will,  as  to  testator's  knowledge  of 555,  556,  581,  582 

immaterial  additions  to 576,  577,  762 

attestation  clause  not  essential  to  validity  of  will 688,  689 

attestation  clause  prima  facie  evidence  of  facts  recited  therein. .  .689,  690 

proof  of  upon  probate  of  will 2006,  2007 

proof  of  may  be  established  against  testimony  of  subscribing 

witnesses   690-692 

proof  of  where  witnesses  dead  or  out  of  state 692-693 

proof  of  where  witnesses  dead  and  testator  signed  by  mark 693 

will  regular  on  its  face,  presumption  as  to  due  execution 694-696 

due  execution  is  a  question  of  fact 696,  697 

lost  wills,  proof  of  execution  of 2014 

of  will  prevented  by  act  of  God 192-195,  589-591 

forms,  contest  on  ground  that  will  was  not  duly  executed 2750 

See  Acknowledgment  of  Signature  ;  Publication  ;  Republication  ; 

Signature  of  Testator  ;  Subscribing  Witnesses. 

EXECUTOR  DE  SON  TORT 

term  defined 1935-1936 

acts  sufficient  to  constitute  one  as  such 1937-1939 

personalty  only  involved ; 1940 

as  to  legal  executor  and  one  de  son  tort  at  same  time 1940,  1941 

conveyance  to  defraud  creditors,  possession  under 1941-1943 

goods  received  innocently 1943,  1944 

goods  received  through  collusion 1943, 1944 

possession  of  goods  in  good  faith  under  color  of  title 1945, 1946 
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acts  of  conservation  and  kindness 1946, 1947 

acts  of  servants,  agents  and  coadjutors 1947,  1948 

foreign  executor  taking  possession  of  local  assets ^ 1949 

subject  to  liabilities  without  privileges 1949 

effect  of  acts  of 1954, 1955 

when  estate  bound  by  lawful  acts 1954 

liability  for  wrongful  acts 1954, 1955 

where  subsequently  regularly  appointed 1955, 1956 

due  diligence  required 1952 

must  account  for  assets  received 1952 

rights  of  creditors  against 1952, 1953 

no  right  to  sue 1953 

may  pay  just  debts  of  decedent 1949,  1950 

plea  of  plene  administravit 1950, 1951 

can  not  retain  assets  to  satisfy  debts  due  himself 1951 

duties  and  liabilities  generally 1952, 1953 

actions  against 1956-1964 

who  may  sue 1956-195S 

forms  of  action 1958, 1959 

time  and  venue  of  action 1959,1960 

defenses  that  may  be  interposed 1960,  1961 

manner  of  pleading  defenses 1961-1963 

judgment  and  execution 1961-1963 

statutes  abolishing  ofSee  do  not  abolish  defenses 1963, 1964 

EXECTJTOES 

early  English  rule  a  testament  invalid  unless  an  executor  appointed. .     26 

appointment  of  not  necessary  to  validity  of  will 27 

effect  of  acting  as  a  subscribing  witness,  conflict  of  authority. .  .613-616 

title  to  personalty  vests  in 2228 

common  law  rule  and  statutory  charges 2228,  2229 

modern  rule .' 2230-2232 

how  equity  considers  the  title  of  person  representative 2232-2234 

originally  entitled  to  undisposed  of  residue 2228 

modern  rule,  residue  goes  to  next  of  kin 1835,  2228,  2229 

named  as  such  in  will,  right  to  ofSce 1844 

should  offer  will  for  probate 1844, 1846 

distinguished  from  administrators 1850-1852 

term  defined 1850-1852 

who  qualified  to  act  as. . .' 1852-1856 

common  law  rule 1853 

statutory  regulations  as  to  disqualifications  of 1853-1855 

■competency  of  appointee  of  testator  to  act 1855-1856 

effect  of  failure  of  testator  !s  appointee  to  apply  for  letters 1856 

renunciation  of  right  to  i.et  as 1856 
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source  of  authority  is  testator 's  will 1886,  1887 

appointment  by  court  necessary 1887 

express  or  constructive  appointment  of  by  will 1888 

no  particular  expressions  required  to  appoint  by  will 1888, 1889 

constructive  appointment  of 1889, 1890 

limited,   conditional,   and   substitutional   appointments   of   by 

will 1890, 1891, 

testator  delegating  to  another  the  right  to  name  executor 1891, 1892 

right  of  one  named  in  will  to  appointment  as 1844,  1892, 1893 

acceptance  of  office,  how  shown 1893 

renunciation  of  office  by  executor  named  in  will 1856, 1894, 1895 

after   acceptance,   can   not   renounce   without   sanction   of 

court 1895, 1896 

manner  in  which  appointee  may  renounce 1896,  1897 

' '  independent  executor  " 1983 

' '  non-intervention  wills  " 1983 

powers  of,  prior  to  appointment 2063-2067 

common  law  rule 2063,  2064 

statutory  regulations 2064-2067 

forms,  appointment,  powers,  and  liabilities 2737 

See  Administration;  Executors  and  Administkatoes ;  Removal 

TEOM  Office. 

EXECUTORS  AND  ADMINISTRATORS 

defined  and  distinguished 1850, 1851 

legal  duties  of  both  are  the  same 1851, 1852 

aliens,  right  to  act  as 1860, 1861 

civil  and  common  law  rules 1860, 1861 

statutory  regulations 1861-1863 

pon-residents,  right  to  act  as 1861-1863 

infants,  right-  to  act  as 1863,1864 

married  woman,  right  to  act  as 1864-1866 

corporations,  right  to  act  as 1866-1868 

disqualifications  to  act  as 1868-1883 

conviction  of  an  infamous  crime 1868,  1869 

want  of  integrity 1869,  1870 

want  of  understanding 1871,  1872 

drunkenness , 1872 

gross  immorality ._ 1873, 1874 

improvidence 1874, 1875 

insolvency  or  poverty 1875-1877 

interests  adverse  to  the  estate 1877, 1878 

creditors 1878, 1879 

debtors 1880-1882 

partners 1883 
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public  administrators 1883-1885 

effect  of  revocation  of  letters ..2055-2059 

duty  to  account 2055,  2056 

validity  of  prior  act 2056,  2057 

upon  production  of  a  later  will 2057-2059 

objections  to  appointment  of 2061,  2062 

powers  of  prior  to  appointment 2063-2067 

common  law  rule  and  statutory  regulations '. 2063-2067 

application  for  letters 2067,  2068 

appointment  by  court 2067,  2068 

oath  of  office 2068-2070 

bonds  of.     See  Bonds 2070^2094 

letters  testamentary  or  of  administration 2094-2096 

actions  by  and  against. 2115-2127 

can  sue  only  in  jurisdiction  of  appointment 2115,  2116 

voluntary  payment  of  debts  to,  in  a  foreign  jurisdiction. .  .2120-2122 
voluntary  surrender  of  chattels  to,  in  a  foreign  jurisdiction .  21^0-2122 

exceptions  to  rule 2116-2118 

assignee  bringing  suit  in  a  foreign  jurisdiction 2119,  2120 

may  be  sued  only  in  jurisdiction  of  appointment. ". 2122-2124 

exceptions  to  rule 2124,  2125 

suits  in  equity 2124,  2125 

voluntary  submission  to  jurisdiction 2125,  2126 

judgments  against,  of  no  force  in  another  jurisdiction 2126,  2127 

personal  property,  title  to  vests  in 2228 

waste  of  personalty,  effect  on  legacies 1148 

common  law  rule  and  statutory  changes 2228,  2229 

modern  rule 2230-2232 

how  considered  in  equity 2232-2234 

real  property,  how  passes  to  heir 2242-2244 

powers  of  over  realty 2245-2269 

liability  for  debts  and  expenses 2238-2240 

power  of  sale  by  will 2245-2247,  2249-2251,  2260-2269 

general  powers,  duties  and  liabilities  of 

nature  of  duties  and  care  required 2271,  2272 

duty  to  publish  notice  to  creditors 2286-2288 

as  to  presentation  of  claims 2286-2288 

duty  as  to  pleading  Statute  of  Erauds 2302-2304 

duty  as  to  pleading  Statute  of  Limitations 2302-2304 

collect  assets  of  estate 2272,  2273 

institute  legal  proceedings 2272,  2273 

liability  for  unauthorized  receipt  of  money 2283 

liability  for  receiving  property  not  an  asset  of  estate 2284,  2285 

personally  liable  for  torts  committed  by  himself 2285,2286 

retaining  debt  due  from  distributee  from  his  share 2290-2293 
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retaining  assets  of  estate  to  satisfy  debt  due  himself 2297-2299 

compromise  or  compound  claims 2299,  2301' 

arbitration,  may  submit  claims  to 2301,  2302 

business  of  decedent,  no  authority  to  continue 2307-2310 

liability  for  new  contracts 2308-2310 

power  to  continue  by  business  given  by  will  or  consent  of  bene- 
ficiary   2308,  2310-2312 

improvements,  no  authority  to  make : . . .  .  2312,  2313 

dealing  with  assets  for  personal  benefit,  liability  for 2313-2315 

duty  to  invest  funds.  ; 2315-2318 

liable  for  interest  if  neglects  to  do  so , 2317 

depositing  funds  in  his  own  name,  liable  for  loss 2318,  2319 

unduly  delaying  settlement  of  estate,  chargeable  with  interest.  .2319,  2320 
using  funds  for  personal  benefit  chargeable  with  compound  in- 
terest     2320-2322 

liability  not  dependent  upon  profit 2322,  2323 

using  real  property,  charged  with  annual  rent,  compounded.  . .  .2323,  2324 

paying  invalid  legacy,  liability 2439-2441 

overpaying  a  legatee,  liability 2441,  2442 

See  Administration  ;  Administeatoes  ;  Bxecutoes  ;  Eemoval  from 
Office. 

EXECUTORY  DEVISES 

defined   , 1472 

vested  and  contingent 1473 

can  not  be  defeated  by  act  of  first  taker 1473, 1474 

right  of  disposition  in  first  taker  repugnant  to 1474,  1475 

contingent  remainders  preferred  to 1475,  1476 

remainders  and  executory  devises  compared 1476 

remainders  and  executory  devises  distinguished 1476,  1477 

converted  into  remainder  by  change  of  circumstances 1478, 1479 

in  personalty 1484,  1485 

life  estate  in  personalty 1420-1430 

perpetuities,  as,  affecting  executory  devises 1485,  1486 

forms  of ' 2715 

EXECUTORY  INTERESTS 

inay  be  disposed  of  by  will 1454, 1455 

EXECUTORY  USES 

devisable  when  person  who  takes  is  certain 289 

EXEMPTIONS 

instances  of  statutory  allowances 2169,  2170 

where  value  of  estate  does  not  exceed  a  specified  sum 2170,  2171 

property  exempt  from  execution,  set  apart  to  family 2171-2173 

property  exempt  from  administration 2173,  2174 

selection  and  segregation,  when  required 2173-2175 

III  Com.  on  Wills— 65 
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opinions  of  medical  experts  admissible 508,  509 

who  are  medical  experts 509,  510 

medical   experts   should   state    facts   to   give  their   opinions 

weight    510,  512 

may  decipher  illegible  writing 41 

as  to  evidence  of  opinion  of  witness.     See  Opinions. 

EXPRESS  DntECTION 

when  another  may  sign  testator 's  name  at  his  express  direction . .  585-587 

PAMILT 

rights  of  under  ancient  law 4 

who  included  in  term 1261-1263 

effect  of  accompanying  words 1261-1263 

meaning  of  term  as  regards  homestead  rights 2184,  2185 

evidence  of  testator's  treatment  of 496,  497 

FAMILY  ALLOWANCE 

instances  of  statutory  allowances 2169,  2170 

where  value  of  estate  does  not  exceed  a  specified  sum J  2170, 2171 

property  exempt  from  execution 2171-2173 

property  exempt  from  administration 2173-2175 

allowance  for  support  of  family  pending  administration 2189 

insolvency  of  estate  no  bar 2189 

nature  of  family  allowance 2190,  2191 

preferred  to  all  claims  against  the  estate 2191-2193 

legacy  given  in  lieu  of,  election 2193,  2194 

antenuptial  or  other  agreements,  effect  of 2194-2196 

divorce  or  remarriage,  effect  of 2196-2198 

death  of  widow,  effect  of 2198,  2199 

wife  'b  desertion  or  misconduct,  effect  of 2199-2202 

application  for  allowance  required 2202-2204 

effect  of  delay  in  applying  for 2204,  2205 

right  of  allowance,  not  dependent  upon  widow's  inability  to  support 

herself    j 2205 

domicile  of  husband  immaterial 2206 

amount  of  allowance,  how  fixed 2206,  2207 

order  granting  allowance 2207,  2208 

power  of  court  to  modify 2207,  2208 

no  extraterritorial  effect 2208 

settlement  of  estate  must  not  be  delayed 2209 

allowance  may  consume  assets 2209 

FEDERAL  COURTS 

no  original  probate  jurisdiction 1839 

FEE  SIMPLE.     See  Estates  in  Pee  Simpo;. 

FEE  TAIL.    See  Estates  Tail. 
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effect  of  conviction  of 416,  417 

affecting  right  to  act  as  executor  oi  administrator 1868, 1869 

FEUDALISM 

restrained  testamentary  disposition  of  lands 7-9 

never  recognized  ia  the  United  States 21,  23 

caused  wills  of  lands  to  be  viewed  differently  from  those  of  per- 
sonalty   ! 31, 32 

Vl'D'EI-COMUISSVU 

foundation  of  doctrine  of  uses ^ 11 

FINES 

converting  estates  tail  into  fees  simple  by  means  of 1370, 1371 

FLORIDA 

synopsis  of  statutes  of 2485 

FOOT  OF  WILL.    See  Signature  op  Testatob. 

FOECED  HEIRS 

law  of  Louisiana 965 

nature  of  ownership  of 965,966 

See  ANcn.TiABY  Administration. 

FOREIGN  EXECUTORS  AND  ADMINISTRATORS 

suits  against 358 

FOREIGN  WILLS 

statutory  regulations  regarding 347-349 

probate  in  one  state  of  no  effect  in  a  foreign  state 353,  354 

'  statutes  providing  for  recording  certified  copy  of,  and  probate  pro- 
ceedings   353, 354 

FOREIGN  WORDS 

may  be  translated 41 

"FOREVER" 

use  of  in  devise  shows  intent  to  pass  the  fee 1353 

FORGERY  ' 

forged  will  invalid 909 

matters  not  establishing 913^  914 

evidence  of  suspicious  circumstances 914,  915 

declarations  of  testator,  conflict  of  authority 915,  916 

declarations  of  testator  not  jiroof  of  facts  stated 917,  918 

burden  of  proof 932,  933 

forms,  contest  of  will 2752 

FORM  OF  WILL 

may  be  that  of  deed,  note,  letter,  assignment,  check,  contract,  and 
the  lite 47,  48, 49 
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on  printed  form 39,  40 

in  that  of  a  deed 67-70 

notes  of  will  to  be  thereafter  drawn 51,  52 

may  consist  of  several  sheets '. 73-75 

other  writings  incorporated  by  reference 75-81 

may  be  valid  though  designated  as  a  different  instrument 54,  55 

rOEMS 

Peepaeation  of  Wiixs 2668-2746 

No.    1.  Commencement  of  wiU 2669 

No.    2.  Testimonium  clause,  including  signature 2670 

No.    3.  Attestation  clause 2672 

No.    4.  Codicil   2675 

No.    5.  Eepublieation  of  will  by  codicil 2676 

No.    6.  Funeral  and  burial  directions 2677 

No.    7.  Directions  for  payment  of  debts  and  funeral  expenses ..  2678 

No.    8.  General  legacies 2681 

No.    9.  Specific  legacies  and  devises 2681 

No.  10.  Demonstrative  legacies 2683 

No.  11.  Annuities 2684 

No.  12.  Eesiduary  legacies  and  devises 2686 

No.  13.  Cumulative  legacies 2687 

No.  14.  Substitutional  legacies 2687 

No.  15.  Devises  and  bequests  of  mortgaged  property 2688 

No.  16.  Conversion  and  reconversion 2689 

No.  17.  Charges  ioi  payment  of  legacies 2691 

No.  18.  Directions  as  to  abatement  of  legacies 2694 

No.  19.  Provisions  to  prevent  lapse 2695 

No.  20.  Words  descriptive  of  classes  of  beneficiaries 2697 

No.  21.  Words  of  survivorship 2700 

No.  22.  Proportions  in  which  beneficiaries  are  to  take. 2703 

No.  23.  Estates  in  fee  simple 2705 

No.  24.  Estates  in  fee  tail 2705 

No.  25.  Life   estates .2706 

No.  26.  Vested  and  contingent  intertlsts 2710 

No,  27.  Estates  in  remainder,  vested  and  contingent 2713 

No.  28.  Executory  devises 2715 

No.  29.  Gifts  upon  condition  and  limitation 2716 

No.  30,  Provisions  regarding  marriage,  divorce  and  separation.  .2720 
No.  31.  Conditions    against    contesting    will    or    making    claims 

against  estate 2725 

No.  32.  Spendthrift  trusts 2728 

No.  33.  Charitable  uses  and  trusts 2732 

No.  34.  Appointment,    powers    and   liabilities    of    executors   and 

trustees    2737 
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No.  35.  Provisions  affecting  rights  of  husband,  wife,  and  chil- 
dren     2743 

Contest  of  Wills 2746-2760 

(a)  Form  of  eommeneement:    Before  admitted  to  probate 2747 

(b)  Form  of  commencement:    To  set  aside  probate 2748 

(c)  Prayer  for  relief:     Opposition  before  probate 2749 

(d)  Prayer  for  relief:     Petition  to  revoke  probate 2749 

(e)  Allegations  that  will  was  not  duly  executed 2750 

(f)  Allegation  of  forgery 2752 

(g)  Allegation  of  mental  incapacity 2753 

(h)   Incapacity  because  of  infancy 2753 

(i)   Incapacity  because  of  insane  delusion 2754 

(j)  Fraud  and  undue  influence 2755 

(k)  Duress,  menace  and  undue  influence 2757 

(1)  Undue  influence  coupled  with  confidential  relationship  and 

feebleness  of  mind 2759 

FEAUD  , 

will  obtained  by  means  of,  invalid 50 

declarations  of  testator,  when  admissible  to  prove 489,  490 

distinguished  from  undue  influence 904,  905 

how  generally  practiced 906-908 

undue  influence  not  necessarily  associated  with  fraud 906 

undue  influence  may  be  exerted  by  means  of 907,  908 

burden  of  proof. 931 

pleadings,  requirements  as  to 934 

forms,  contest  of  will  because  of 2755 

See  Statute  op  Frauds. 

FUNEEAL  EXPENSES 

purchase  of  burial  plat  a  part  of 2220 

erection  of  tombstone  and  monument  a  part  of 2221,  2222 

expenditure  allowed  according  to  circumstances  of  estate. 2222 

common  law  rule,  husband  required  to  bear 2222,  2223 

charged  against  estate  of  decedent 2223,  2224 

what  comprise  funeral  expenses 2224,  2225 

forms,  directions  for  paying  expenses  of 2677 

FUTUEE  INTEEESTS 

may  be  disposed  of  by  wiU 1454,  1455 

GENEEAli  LEGACIES 

deflned 972 

illustrations  of 972-974 

forms  of 2681 

See  Abatsment;  Ademption;  Satispactiois  op  Legacies. 
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GEORGIA                                                                                                    Page. 
synopsis  of  statutes  of 2487 

GUARDIANSHIP 

effect  of  testator  being  under 449-451 

GUIDING  HAND  OV  TESTATOR.    See  Signatijbe  of  Tbstatoe. 

HABITS 

evidence  of  testator's  habits  before  and  after  execution  of  wiU.  .487, 488 
gift  upon  condition  that  beneficiary  foUow  certain 1506 

HALLUCINATIONS.    See  Insane  Delusions. 

HAWAII 

synopsis  of  statutes  of 2489 

HEIRS 

disinheritajice  of  not  contemplated  at  Roman  law 4 

nomination  of  essential  to  a  Roman  testament 26 

effect  of  acting  as  a  subscribing  witness 610,  618,  619 

technical  and  popular  meaning  distinguished 1240, 1241 

no  heir  of  a  living  person 1241 

distinction   where   gift  is   to   heirs   direct   or  by   way   of   substi- 
tution   .' .1241, 1242 

when  term  refers  to  those  taking  under  statute  of  distribution.  .1242, 1243 

technically  a  word  of  limitation  and  not  of  purchase 1243, 1244 

term  when  used  in  the  sense  of  children 1245 

as  a  class 1245-1248 

date  which  determines  who  are  included 1245-1248 

immediate     gifts    to,     and    by    way     of    substitution,     distin- 
guished   1246-1248 

neither  husband  nor  wife  is  heir  of  other 1263, 1264 

as  a  word  of  limitation : .1332-1334,  1375, 1376 

"heirs"  as  meaning  "children" 1335-1337 

word    "heirs"    required   under   common   law   grants   to    pass    the 

fee 1345, 1346 

term  unnecessary  ii  wills 1347-1351 

proceedings  to  determine  heirship. .  > 2448,  2449 

realty  passes  directly  to 2242-2244 

HOLOGRAPHIC  WILL 

defined   37 

statutes  regarding  same  vary  greatly 624,  625 

when  subscribing  witnesses  not  required 624,  625 

purpose  of  statutes  authorizing  same 626 

instruments  not  written  by  testator   can  not   be   incorporated   by 

reference    626,  627 

how  and  where  signed 627,  628 

"written  by  the  hand  of  the  testator,"  meaning  of 628-630 
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requirement  as  to  "dating"  of  will  by  testator 44,  629,  630 

proof  of  for  probate 2008 

HOME 

gift  of  on  certain  property 1400,1401 

HOMESTEAD 

instances  of  statutory  allowances 2169,  2170 

where  value  of  estate  does  not  exceed  a  specified  sum 2170,  2171 

property  exempt  from  execution 2171-2173 

property  exempt  from  administration 2173-2175 

what  constitutes  a  homestead 2175,  2176 

right  of 301 

right  to,  when  selected  prior  to  death 2176-2178 

title  vests  without  order  of  probate  court 2179 

effect  of  testamentary  dispositions  as  to  homestead  rights. . .  .2180-2182 

right  to  have  homestead  selected  and  set  apart 2182-2184 

' '  family ' '  defined , 2184,  2185 

loss  of  right  by  separation  or  remarriage 2184,  2185 

manner  of  selecting  probate  homestead 2185,  2186 

value  of 2187,  2188 

HOSPITALS 

testamentary  gift  to  establish  or  maintain 1640, 1641 

HUSBAND  AND  WIFE 

neither  can  deprive  the  other  of  right  by  curtesy  or  of  dower.  .301,  302 

domicile  of  wife  follows  that  of  husband 325,  326,  346,347 

limitations  generally  upon  testamentary  power  of  either 936,937 

rights  of  either  as  limiting  testamentary  power  of  other 937-939 

either  may  consent  to  the  will  of  the  other 302,  303,  939,  940 

nature  and  effect  of  consent 940,  941 

when  given,  not  revocable 304 

antenuptial  agreements  affecting  property  rights '. 942-947 

marriage  as  a "  consideration 943 

consideration  may  be  other  than  marriage 943 

effect  of  Statute  of  Frauds 944,945 

what  property  rights  may  be  affected 945-947 

effect  as  to  family  allowance 2194-2196 

postnuptial  agreements,  settlement  of  property  rights  by 947 

effect  as  to  family  allowance 2194-2196 

valid  consideration  necessary 947 

agreements  between,  as  Umitations  on  testamentary  power. ..  .948,  949 

how  considered  in  equity 948,  949 

wife's     desertion     or    misconduct,     effect    as     to     family    allow- 
ance     2199-2202 

neither  is  heir  nor  next  of  kin  of  the  other. ;  1263, 1264 
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effect   of   illegal   marriage   on   gift   to   either   as   "husband"    or 

' '  wife  "   1265, 1266 

effect  of  divorce  on  gift  to  either 1266, 1267 

forms,  provisions  affecting  rights  of 2743 

IDAHO 

synopsis  of  statutes  of 2490, 

ILLEGIBLE  WRITING 

may  be   deciphered  by  experts 41 

ILLEGITIMATE  CHILDEEN.    See  Children. 

ILLICIT  EELATIONSHIP 

alone  raises  no  presumption  of  undue  influence 889-891 

contrary  view,   statutes 891,  892 

influence  of  wife  and  of  mistress  distinguished 892 

ILLINOIS 

synopsis  of  statutes  of 2494 

IMMOEALITT 

as  disqualifying  one  as  executor  or  administrator 1873, 1874 

IMPE0VEMENT8 

representative  no  authority  to  make 2312,  2313 

IMPEOVIDENCB 

as  disqualifying  one  as  executor  or  administrator. .'. 1874, 1875 

INCOME 

gift  of  distinguished  from  an  annuity 991-993 

effect  of  intermediate  gift  of  income 1441-1443 

INCOMPLETE  TESTAMENTAEY  WRITINGS 

execution  prevented  by  act  of  God 193 

viewed  with  suspicion. 194 

INCONSISTENT  WILLS 

construed  together,  if  possible 136,  716,  717,  746 

later   revoking  former 713-715 

INCORPORATION  BY  REFERENCE 

other  writings  may  be  incorporated  in  will 75-81 

writing  mtist  be  in  existence 77 

writing  must  be  clearly  referred  to 77 

proof  of  identity  of  writing  necessary 77,  78 

instances  of  sufficient  reference  and  identification 78-80 

instances  of  insufficient  reference  and  identification 80,  81 

instrument  not  written  by  testator  can  not  be  incorporated  into  a 
holographic  will 626,  627 
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statutes  regarding 1982,  1983 

INDIANA 

synopsis  of  statutes  of ". 2496 

INDIANS 

wards  of  nation 431 

rights  of  inheritance  and  of  testamentary  disposition 431,  432 

property  rights  of 431,  432 

INFANTS 

under  a  fixed  age  can  not  make  valid  wills 392-394 

manner  of  computing  time  when  minority  ends 395 

as  to  right  to  act  as  executor  or  administrator 1863,  1864 

forms,  contest  of  will  because  of 2753 

INHERITANCE   TAX 

right  to  acquire  property  by  will  or  descent  not  a  property  tax.  . . .   366 

may  be  levied  on  realty  or  personalty  wherever  found 367 

levied  both  in  jurisdiction  of  domicile  and  of  situs  of  property.  .367,  368 
levied  on  realty  under  law  of  situs  irrespective  of  law  of  domicile.  .  369 
realty  directed  to  be  converted  into  money  considered  personalty.  . . .   370 

on  property  transferred  under  a  power  of  appointment 371,  372 

rule  that  personal  property  follows  owner,  not  controlling 372-374 

double  taxes 375-379 

personalty  taxed  under  law  of  domicile 375,  376 

personalty,  taxed  where  found 377-379 

sitv,s  as  applied  to  personal  property *. 377-380 

sitv,s  of  tangible  or  intangible  property 380 

distinction    between    situs    of    bonds    and    of    stock    of    corpo- 
rations    381-385 

"property  within  the  state"  for  purpose  of  tax 383-385 

English  rules  as  to  inheritance  tax ' 386-389 

INITIALS 

testator  may  sign  by 580,  581 

mistake  in  does  not  invalidate  will 580 

subscribing  witness  signing  by 667,  668 

INSANE  DELUSIONS 

defined 463-465 

invalidate  will  only  when  they  affect  its  provisions 465-468 

forms,  contest  of  will  because 2754 

See  Mental  Capacity;  Mental  Incapacity,  Evidence  Or. 

INSANITY.     See  Mental  Capacity,  and  Mental  Incapacity,  Evi- 
dence Op. 

INSOLVENT 

condition  of  forfeiture  if  beiieficiary  becomes 1552-1556 
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■want  of  as  disqualifying  an  executor  or  administrator 1869, 1870 

INTENTION  OF  TESTATOR 

governs  construction  of  will 34 

no  particular  words  necessary  to  express  same i 52 

will  be  carried  out  if  lawful 52,  53 

determined  from  language  used  and  surrounding  circumstances ....  56,  57 

grammatical  construction  not  allowed  to  defeat 56 

not  dependent  upon  name  by  which  instrument  is  designated 57 

instrument  to  become  operative  before  maker 's  death  not  a  will . . .  65,  66 

nature  of  dispositions  made  as  showing  intent 66 

determines  character  of  instrument 67-70 

execution  of  wiU  implies  intention  not  to  die  intestate 123 

language   of  will  best   explained  by  law   or   usage   of   testator's 

domicUe   334,  335 

ascertained  according  to  law  of  domicile 334,  335 

whether  will  conditional  or  not,  see  Conditional  oe  Contingent 

Will. 

See   CONSTKTJCTION. 

INTEREST,  REPRESENTATIVE  CHARGED  WITH 

for  failure  to  invest  funds 2317 

compound  interest,  dealing  with  assets  for  own  benefit 

2314,  2315,  2320-2323 

unduly  delaying  settlement  of  estate 2319,  2320 

INTERLINEATIONS 

in  will,  presumptions  regarding  and  effect  of 747,  759-765  ' 

See  Revocation. 

IN  TEBEOBEM 

doctrine  of, 1514-1519 

INTESTACY 

partial  intestacy  not  favored 275 

execution  of  will  implies  intent  not  to  die  intestate 123 

IN  THE  PRESENCE  OP  EACH  OTHER 

witnesses  so  signing 685-688 

IN  THE  PRESENCE  OP  THE  TESTATOR 

witnesses  so  signing 677-685 

IN  THE  PRESENCE  OP  WITNESSES 

testator  so  signing,  acknowledging,  or  publishing  his  will 659-661  * 

INTOXICANTS,  USE  OP 

no  presumption  of  mental '  incapacity 475  476 

excessive  use  of  as  disqualifying  an  executor  or  administrator 1872 
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early  English  practice  as  to  filing 2133,  2134 

modem  English  practice,  on  demand  of  interested  party. .  .2134, 2135 

filing,  practice  in  Tlnited  States 2135,  2136 

time  within  which  must  be  filed 2136-2138 

when  may  be  dispensed  with 2136-2138 

reason  why  inventory  required i. 2139 

should  be  signed  and  verified 2141-2143 

what  should  be  included  in 2143,  2144 

where  title  to  property  is  disputed 2144,  2145 

power  of  probate  court  to  have  property  included 2145 

including  property  in  inventory,  effect  of 2146,  2147 

does    not    estop    representative    from    subsequently    claiming 

title    2146,  2147 

assets  situated  in  a  foreign  jurisdiction,  rules  as  to  including. 2147-2150 

real  property 2150,  2151 

property  fraudulently  conveyed 2151,  2152 

partnership  assets 2152,  2153 

return  of  inventory 2153-2156 

power  of  court  to  compel 2153, 2154 

right  of  interested  parties  to  compel 2154-2156 

sufficiency  of  petition  and  answer. ...» 2156 

operation  and  effect  of 2157-2160 

omissions  and  mistakes  in,  how  corrected 2160-2162 

additional  or  supplemental 2162,  2163 

failure  of  representative  to  return,  effect  of 2164^2167 

removal  from  ofice 2164 

liability  on  bond 2164-2166 

legality  of  administration  not  affected 2167 

See  Appeaisemknt  op  Estate. 

IOWA 

synopsis  of  statutes  of 2497 

; 

ISSUE 

includes  all  descendants 1236-1238 

when  synonymous  with  children 1238-1240 

tendency  is  to  limit  term  to  children 1239, 1240 

' '  die  without  issue, ' '  what  death  referred  to 1267-1271 

gift  over  if  devisee  "die  without  issue" 

1379-1385,  1407-1411,  1479-1483 

where  estate  is  limited  to  "issue" 1341 

as  a  word  of  purchase  or  of  Umitatiou 1341,  1375,  1377-1379 

birth  of,  effect  on  contract  to  make  will 110-112 

revocation  by  marriage  and  birth  of  issue 726-728 

See  Childben. 
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JOINT,  MUTUAL  OE  RECIPROCAL  WILL8  Tage. 

separate  wills  may  be  in  one  document 83,  84 

under  the  civil  law 84,  85 

early  English  cases  concerning 86-88 

rule  in  England  and  in  United  States 88,  90 

American  cases  construing  same 89,  90 

construction  controlled  by  contents 91 

where  property  is  to  pass  only  after  death  of  both  joint  makers. ...     92 

revocation   of 93-95 

refused  probate  as  wiU  of  the  one  revoking  same 95,  96 

as  evidence  of  contract  to  make  a  will 96 

,  execution  alone  not  proof  of  contract  to  nmke  will 96-98 

revocation  where  no  injury  is  caused 99-101 

revocation  of,  equity  will  interpose  to  prevent  fraud 101, 102 

revocation  after  acceptance  of  benefits  a  fraud 102, 103 

consolidation  of  property  for  purposes  of  making 103 

secret  revocation  may  result  in  fraud 104, 105 

agreement  not  to  revoke  enforceable  in  equity 105 

agreement  not  to  revoke,  how  same  may  be  expressed 106 

oral  agreement  to  execute,  evidence  necessary  to  establish  ..107, 108, 109 

effect  of  bad  faith  in  failing  to  make  will  as  agreed 109 

agreement   that   marriage   of   one   shall   revoke  will   of   other   not 

effectual 110 

agreement  to  make  appearing  on  face  of  instrument,  effect  of. .  .112, 113 
acceptance  of  benefits  as  precluding  revocation  because  of  subse- 
quent marriage 112 

statute  of  frauds  as  affecting  oral  agreements  to  devise  realty 113 

JOINT  TENANCIES 

not    devisable .-. , 297,  298 

abolished  by  statute  in  some  jurisdictions 298 

JUDGMENTS 

not  liens  upon  realty  at  common  law 1549, 1550 

Statutory  changes 1550-1552 

as  affecting  trusts  and  powers  of  appointment 1550-1552 

JURISDICTION.    See  Equittj  Peobatb  Jtieisdiction. 

JURY 

right  to  trial  by  in  will  contest 2045-2047 

JUSTINIAN 

laws  of  foundation  for  modem  statutes  of  distribution 5_7 

KANSAS 

synopsis  of  statutes  of 2499 

KENTUCKY 

synopsis  of  statutes  of 2502 
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influence  resulting  from • 874,  875 

LANDS.     See  Eeal  Peopeett. 

LANGUAGE  OF  WILL 

may  be  suggested  by  others , 41 

attesting  witnesses  need'  not  understand  same 42 

instrument  valid  although  language  not  understood  by  testator. ...  42 

words  of  command  or  direction  not  necessary. 43 

construed  in  Ught  of  surrounding  circumstances 53 

LAPSE 

pertains  to  legacies  and  devises 1092, 1093 

lapsed  legacies  and  devises  defined 1092, 1093 

distinguished  from  abatement  or  ademption 1093, 1094 

instances  of  lapsed  legacies  or  devises ,. 1094, 1095 

statutory  regulations  as  to 1095-1097 

purpose  of  statutes 1098 

effect  of  English  statute  of  wills 1098, 1099 

construction  of  terms  used  in  the  statutes — ' '  descendants, "  "  rela- 
tives, "   "  lapse  " 1099-1101 

beneficiary  dead  when  will  is  executed 1101-1103 

beneficiary  dying  before  testator 1101-1103 

conditional  or  contingent  legacies  or  devises  may  lapse 1104, 1105 

legacy  given  to  pay  a  debt  owing  to  legatee  does  not  lapse 1105 

legacy  by  debtor  to  creditor 1106 

legacy  of  a  debt  owing  testator 1106 

legacy  charged  upon  real  estate 1107, 1108 

' '  contingent  charges  " 1108 

"exception"  differs  from  "charge" 1109 

legacy  of  proceeds  of  real  estate 1110 

devises  in  trust 1110, 1111 

effect  of  failure  of  residuary  devise  or  legacy 1111 

divorce  as  not  causing  lapse 1112 

object  of  devise  faiUng 1112, 1113  , 

gifts  to  joint  tenants  and  tenants  in  common 1113, 1114 

death  of  beneficiary  before  or  after  title  vests 1114, 1115 

death  of  life  tenant  does  not  cause  gift  of  remainder  to  lapse.  .1115, 1116 

testator  may  prevent  lapse  by  provisions  in  his  will 1117, 1118 

substituted  legatees  or  devisees  to  prevent  lapse 1118,  1119 

words  of  inheritance  to  prevent  lapse 1119, 1120 

gift  to  beneficiary  "and  his  heirs " 1120-1122 

gift  to  beneficiary  "or  his  heirs" 1122, 1123 

"and"  construed  as  "or,"  and  "or"  as  "and" 1123-1126 

to  whom  benefit  of  lapsed  legacies  and  devises  accrues 

1008,  1009,  1126-1129 

to  whom  benefit  of  void  legacies  and  devises  accrues 1129-1132 
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general  rule  as  to  lapsed  or  void  legacies  or  devises 1132-1134 

forms,  provisions  to  prevent 2693 

LAST  SICKNESS.    See  Nuncupativb  Wilu 

LAST  WILL  AND  TESTAMENT 

defined   25,  26 

LEASEHOLDS 

considered  as  personalty 2241 

LEGACIES 

defined   33, 34 

classified    968, 969 

intention  of  testator  determines  character  of 969-971 

See  Abatement;  Ademption;  SATisrACTiON. 

LEGAL  DISABILITIES 

distinguished  from  mental  incapacity 391,  392 

testators  under  a  fixed  age  can  not  make  valid  wills 392-394 

disability  of  infancy  varies  in  different  jurisdictions 392-394 

manner  of  computing  time  when  minority  ends 395 

civil  death 410, 411 

outlaws 411-413 

attainder  and  corruption  of  blood 413-416 

civil  death  because  of  conviction  of  felony 416, 417 

of  aliens,  see  AIiEens. 

of  married  women,  see  Makbied  Women. 

LEGAL  EEPEBSBNTATIVES.    See  Personal  Eepbesentativiss. 

LEGATEE 

defined  33, 34 

"LEND" 

how  construed 1396, 1397 

LETTEES 

of  testator  as  evidence  on  question  of  mental  capacity 494, 495 

LETTEES  TESTAMENTARY  OE  OP  ADMINISTEATION 

application  for 2067,  2068 

granted  by  court 2067, 2068 

will  of  testator  can  not  override  statute  requiring 2095 

order  granting  not  subject  to  collateral  attack 2095, 2096 

See  Eemoval  fbom  Ofpiob. 

LEX  DOMICILII 

succession  to  personalty  governed  by 327-330 

bequests  of  personalty  governed  by 335-345 
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rights  in  realty  governed  by S26,  327 

devises  of  realty  governed  by 330-333 

LIBEABIES 

testamentary  gift  establish  or  maintain 1641 

LIFE  ESTATES 

defined   1393 

not  devisable 297 

common  law  rule  and  statutory  changes  as  to  creating 1394,  1395 

words  sufficient  to  create 1395, 1397 

rents,    issues,    profits,    income,    etc.,    of    land,    effect    of    de- 
vise of 1397-1399 

use,  occupation  and  enjoyment 1399, 1400 

"during  widowhood" 1401,  1402 

"until  marriage" 1401,  1402 

created  by  implication 1402-1411 

recognized  in  cases  of  necessity 1403 

rules  of  construction 1403-1405 

devise  to  A  upon  death  of  B .' 1406,  1407 

gift  over  if  first  taker  "die  without  issue" 1407,  1408 

where  devise  to  first  taker  is  a  life  estate 1409 

where  devise  to  first  taker  is  in  fee 1410, 1411 

fee  limited  by  additional  provisions 1411-1413 

absolute  power  of  disposition,  effect  of 1413-1415 

statutory  regulations 1415,  1416 

limited  power  of  disposition 1416-1418 

power  of  disposition  not  exercised 1418 

subsequent  doubtful  expressions,  effect  on  devise  of 1418-1420 

in  personalty 1420-1426 

money 1420,  1421 

income  of  personalty 1421 

with  power  of  disposition 1421, 1422 

in  personalty  consumable  in  its  use 1423-1425 

distinguishilag  features 1423-1425 

compelling  security  from  life  tenant 1425, 1426 

respective  rights  of  life  tenant  and  remainderman 1426-1430 

life  tenant  with  power  of  disposition,  vested  remainder 1466-1468 

in   trust 1468 

effect  of  relinquishing,  doctrine  of  acceleration 1217, 1218 

forms   of 2706 

LIFE  INSUEANCE  POLICY 

payable  to  insured,  benefits  may  be  bequeathed 809 

statutory    regulations 309,  311 

distinction  where  interest  is  under  policy  on  life  of  another 310 

when  payable  to  "legal  representatives"  or  "legal  heirs" 310 
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"for  benefit  of  widow  and  children,"  can  not  be  bequeathed  by 

insured 311 

payable  to  a  specified  beneficiary,  can  not  be  bequeathed 312 

LIMITATION 

estate  upon  limitation  defined 1471 

distinguished  from  conditions 1493-1496 

forms,  gifts  upon 2716 

LIMITATION,  WOEDS  OP 

defined   1332 

common  law  rule  regarding  use  of  word  ' '  heirs " 1345-1347 

word  ' '  heirs ' '  unnecessary  in  will  to  pass  fee 1347-1349 

context  showing  intent  to  pass  the  fee 1349-1353 

statutory  changes  regarding,  effect  of 1364-1366 

LIMITED  ADMINISTRATION.    See  Administration. 

LITHOGRAPHED  WILL 

may  be  valid 39 

LIVING  PERSONS 

no  jurisdiction  ^o  administer  estates  of 1842 

"LOAN" 

.    how  construed 1396, 1397 

LOST  WILLS 

jurisdiction  in  matters  of  probate  of 2010,  2011 

proof  that  same  has  not  been  revoked 2011-2013 

proof  of  due  execution  of .■ 2014 

proof  of  contents  of 749,  750,  2015 

revocation  of  former  will  by 2016,  2017 

by  implication 2017,  2018 

presumption  and  burden  of  proof  as  to  revocation 747-750 

LOUISIANA 

synopsis  of  statutes  of 2505 

LOUISIANA  TESTAMENTS 

defined    149 

donations  mortis  causa  abolished  except  when  made  by  last  will. . . .   150 

disposition  by  intervention  of  third  person  abolished 150 

classification  of 151 

nuncupative  testaments  by  public  act 151-153 

nuncupative  testaments  by  act  under  private  signature 153,-154 

mystic  or  secret  testaments '. 154, 155 

LUCID  INTERVALS 

testator  may  make  will  during 453-455 

means  temporary  restoration  of  mental  capacity 456 

proof  of 457 
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MAGNA  CHAETA                                                                                      Fage. 
effect  on  alienation 8 

MAINE 

synopsis  of  statutes  of 2512 

MANITOBA 

synopsis  of  statutes  of 2643 

MAEINEKS  AT  SEA.     See  Nuncupative  Wills. 

MAEK 

testator  may  sign  by 577,  578 

testator  must  intend  same  as  signature 579,580 

testator  may  acknowledge  same  as  his  signature 636 

subscribing  witness  signing  by 667,  668 

MARRIAGE 

agreement  that  marriage  shall  revoke  mutual  will  of  other 110 

effect  of  upon  contract  to  make  will 110—112 

and  birth  of  issue  revoking  former  will 726-728 

of  feme  sole  as  revoking  her  will 728,  729 

as  to  revoking  a  former  wiU 729-733 

of  parents  of  illegitimate  child 1232-1234 

effect  of  illegal  marriage  on  gift  to  "husband"  or  "wife". . .  .1265, 1266 

devise  ' '  until  marriage, ' '  effect  of 1401, 1402 

gift  over  if  first  taker  die  unmarried 1483-1484 

gift  upon  condition  in  restraint  of 1522-1526 , 

limited  restraint 1523-1526 

condition  and  limitation  distinguished 1526-1528 

intention  of  testator  determines  which 1529, 1530 

condition  that  beneficiary  marry  only  with  consent   of  certain 

persona •. 1537-1539 

condition  in  restraint  of  remarriage 1530-1533 

forms,  provisions  regarding 2720 

MARRIED  WOMEN 

domicile  of 325,  326 

statutes  affecting  their  property  rights '. 402-406 

disabilities  at  common  law 395-397 

acting  in  a  representative  capacity  an  exception  to  common  law  rule.  .  398 
right  of  testamentary  disposition  of  her  separate  personal  estate.  .398-400 
disabilities  removed  by  husband's  death,  civil  death  or- banishment. .   400 

no  power  to  devise  lands  at  common  law 400,  401 

effect  of  subsequent  marriage  of  a  feme  sole  on  former  will 401,  402 

devise  of  realty  by  not  rendered  valid  by  death  of  husband.  . .  .401,402 
Married    Women's    Property    Acts    of    England    removing    disa- 
bilities     402-404 

modern  tendency  is  to  remove  all  legal  disabilities 404-406 

common  law  disabilities  prevail  unless  removed  by  statute 405 

III  Com.  on  Wills— 66 
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construction  of  statutes  remoTing  disabilities  of 406 

statutes  removing  disabilities  do  not  give  power  to  defeat  husband's 
right  by  curtesy 407, 408 

effects  of  statutes  giving  husband  and  wife  same  power  of  testa- 
mentary disposition 408,  409 

distinction  between  limitations  upon  testamentary  power  and  re- 
strictions as  to  property  which  may  not  be  willed 408,  409 

as  to  right  to  act  as  executrix  or  administratrix 1864-1866 

MARSHALING  OF  ASSETS 

order  in  which  property  is  resorted  to  for  payment  of  debts.  .1138, 1139 

personal  property  primarily  liable  for  debts  and  legacies 1139, 1140 

term  as  applied  to  settlement  of  estate 1164, 1165 

right  of  creditor  to  sue  in  equity  for 1165 

founded  on  rules  of  natural  and  moral  equity 1165, 1166 

See  Chakges  toe  Debts  and  Legacies. 

MARYLAND 

synopsis  of  statutes  of 2514 

MASSACHUSETTS 

synopsis  of  statutes  of 2516 

MATERIALS 

used  in  making  wills 39, 40 

permanent  form  the  principal  requirement 40 

MEDALS  AND  PRIZES 

testamentary  gift  to  provide  for 1645 

MEDICAL  EXPERTS.    See  Expert  Witnesses. 

MEMORY 

effect  of,  partial  loss  of 458, 459 

MENACE 

forms,  contest  of  will  because  of 2757 

MENTAL  CAPACITY 

idiots  and  those  of  non-sane  memory 434 

boundary  between  sound  and  unsound  minds  difficult  to  deter- 
mine    434,  436 

tested  as  of  the  date  of  the  execution  of  the  will 435, 436 

ability  to  know  and  understand  nature  and  importance  of  will  is 

test  437 

sound  mind,  defined 437-439 

' '  without  prompting  " 438 

ability  to  "review"  all  facts , 438 

ability  to  form  a  rational  judgment 439 

degree  required  varies  according  to   conditions  and  value  and 
extent  of  estate 440-442 
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weak  mind  not  inconsistent  witli  testamentary  capacity 442,  443 

sound  mind  not  necessarily  free  from  all  infirmities 442,  443 

ability  to  transact  business  not  a  test 444-446 

insanity    446-449 

presumption  that  previous  chronic  insanity  continues  to  exist .  .  446,  447 

temporary  insanity  raises  no  presumption  of  continuance 446,  447 

adjudication  of  insanity  prior  to  will,  effect  of 448,  449 

adjudication  of  insanity  subsequent  to  will,  effect  of 452 

guardianship,  effect  of  testator  being  under 449-451 

lucid  intervals,  testator  may  make  will  during 453-455 

lucid  intervals  means  temporary  restoration  of  mental  capacity. . . .   456 

proof    of 457 

cause  of  mental  derangement  immaterial 457,  458 

effect  of  mental  derangement  only  is  material 457,  458 

partial  loss  of  memory,  effect  of 458,  459 

infirmities  of  old  age  do  not  establish  incapacity 459-462 

effect  of  is  a  question  of  fact 462,  463 

insane  delusions  defined 463-465 

invalidate  will  only  when  they  affect  its  provisions 465-468 

religious  belief  immaterial  on  question  of  competency 469 

belief  in  spiritualism,  elairvoyancy,  magic  or  witchcraft  not  proof 

of   incapacity 469,  470 

eccentricity  differs  from  monomania 470 

effect  of  evidence  of 470-472 

deafness  and  dumbness 472-474 

blindness    472-474 

drugs,  effect  of  excessive  use  of 475,  476 

intoxicants,  effect  of  excessive  use  of 475,  476 

apoplectic  seizures 477 

epileptic  spells 477 

suicide  does  not  establish  incompetency '.  .   478 

fact  of  may  be  given  in  evidence 478 

unreasonable  prejudices  and  animosities 478-480 

unreasonable  provisions  in  will  do  not  establish  incapacity 480 

evidence  of  may  be  considered  in  determining  mental  capacity. 481,  482 
strong  mind  less  liable  to  be  unduly  influenced  than  weak  mind.  .  .879,  880 
weak  mind,  with  other  matters,  may  raise  suspicion  of  undue  influ- 
ence   880,  881 

proof  of  upon  probate  of  will 2005,  2006 

■  forms,  contest  of  will  because  of  lack  of 2753 

rules  of  evidence  regarding,  see  Mental  Incapacitt,  Evidence  Op. 
See  BuKDEN  of  Proof. 

MENTAL  INCAPACITY,  EVIDENCE  OF 

occurrences  both  prior  and  subsequent  to  will  admissible 486 

chronic  insanity  prior  to  will  presumed  to  continue 487 
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temporary  insanity  not  positive  proof  of  incapacity 487 

mental  condition  of  testator  before  and  after  will  admissible ....  487,  488 

declarations  of  testator  before  and  after  will 491,  492 

declarations  of  testator  admitted  only  to  show  state  of  mind .  .  492,  493 

declarations  of  testator  not  proof  of  facts  stated 492,  493 

prior  will  of  testator,  how  considered 494 

acts,  conduct  and  habits  of  testator 487,  488 

oral  and  written  declarations,  difference  in  effect  of 489 

oral  declarations  often  unintentionally  perverted 489 

declarations  of  testator,  for  what  purposes  admitted 489,  490 

deeds  executed  by  testator,  how  considered 494 

letters  of  testator,  how  considered 494,  495 

insanity  of  blood  kindred,  effect  of  evidence  of 495,  496 

treatment  of  Ms  family  by  testator 496,  497 

interests  of  beneficiaries  under  a  will  are  not  joint 497,  498 

admissions  against  interest  and  declarations  of  beneficiaries.  .497-502 

declarations  of  subscribing  witnesses 502 

declarations  of  beneficiaries  or  subscribing  witnesses  admissible 

for  purpose  of  impeachment 503,  504 

subscribing  witnesses  should  satisfy  themselves  that  testator  is  of 

sound  mind 505-508 

opinions  of  medical  experts 508,  509 

medical  experts,  who  are 509,  510 

medical    experts    should    state    facts    to    give    their    opinions 

weight , 510-512 

subscribing  witnesses  may  state  opinions  as  to  sanity  or  insanity 

of  testator 513,  514 

should  state  facts  upon  which  opinions  of  testator's  compe- 
tency are  based 514,  515 

weight  given  to  opinions  of 515,  516 

lay  witnesses,  opinions  of  regarding  mental  capacity  depend  upon 

knowledge  of  facts 516,  517 

must  state  facts  upon  which  opinions  are  based 519-522 

distinction  between  opinions  as  to  sanity  and  as  to  insanity . . .  522,  523 
distinction  between  statements  of  fact  and  of  opinion  is  often 

slight    523,  524 

qualification  of  witness  to  express  opinion  determined  by  trial 

court 524-526 

soundness  of  mind  presumed  in  absence  of  evidence  to  contrary .  .535,536 
(  testamentary  capacity  is  a  question  of  fact 548,  549 

MICHIGAN 

synopsis  of  statutes  of 2518 

MINNESOTA 

synopsis  of  statutes  of 2519 
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MINORS.     See  Infants.  Fage. 

MISMANAGEMENT 

by  representative,  ground  for  removal .2367 

MISSIONS 

testamentary  gift  to 1638 

MISSISSIPPI 

synopsis  of  statutes  of 2521 

MISSOURI 

synopsis  of  statutes  of 2523 

MISTAKE 

will  made  by,  invalid ' 909,  910 

testator  must  intend  to  pass  property  after  his  death 50,  51 

declarations  of  testator  when  admissible  to  prove 489,  490 

MONEY 

life  estate  in 1420, 1421 

MONTANA 

synopsis  of  statutes  of .^ ...  2526 

MONUMENT 

over  grave,  an  incident  of  burial 2221 

cost  of  a  part  of  funeral  expense 2221,  2222 

expense  allowed  according  to  circumstances  of  estate 2222 

MORTGAGE 

common  law  theory  was  a  conveyance  of  a  defeasible  estate  in  land . .   305 

equitable  theory  of  mortgages 305,  306 

may  be  devised  or  bequeathed 306,  307 

prior    to    foreclosure,    interest    of    mortgagee    is    considered    per- 
sonalty   306,  2240 

prior  to  foreclosure,  interest  of  mortgagor  is  a  legal  estate  in  land 

307,  2240,  2241 

after   foreclosure,   interest   of   mortgagor   still   has   qualities    of   a 

legal  estate 307 

effect  of  mortgaging  property  specificuliy  devised 1088,  1089 

debt  secured  by,  rule  as  to  payment  of 1151-1154 

gift  of  property  covered  by,  liability  for  mortgage  debt 1154 

mortgaged   property,    how    exonerated    from    payment    of    debt 

1154, 1155 

power  to,  as  implied  from  power  of  sale 2258-2260 

forms  for  devising  mortgaged  property 2688 

MORTMAIN 

English  statutes  of 10,  1611-1614 

restrictions  on  corporate  holdings  of  land  in  United  States. . .  .1614,  1615 
See  Chabitabu:  Uses  and  Trusts. 
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MUTILATION  OF  WILL.    See  Eevocatiokt, 

MUTUAL  BENEFIT  SOCIETIES 

benefits  prising  from  membership  depend  largely  on  by-laws  of 
society .312-314 

persons  joining,  bound  by  rules  providing  for  designation  of  bene- 
ficiary   313,  314 

beneficiary  may  be  designated  by  wiU 314 

MUTUAL  WILLS.    See  Joint,  Mutual  ob  Eecipbocal  Wills. 

MYSTIC  TESTAMENT 

as  prevailing  in  Louisiana 154, 155 

NAME 

gift  conditioned  that  beneficiary  change 1509, 1510 

NEBBA8KA 

synopsis  of  statutes  of 2530 

NEGLECT 

of  duties  by  representative,  ground  for  removing 2367 

that  estate  not  injured  no  excuse 2368,  2369 

ground  for  denying  commissions 2430-2432 

NEPHEWS  OE  NIECES 

who  included  in  term 1257-1259 

NEVADA 

synopsis  of  statutes  of 2532 

NEW  BEUNSWICK 

synopsis  of  statutes  of 2644 

NEWFOUNDLAND 

synopsis  of  statutes  of 2646 

NEW  HAMP8HIEB 

synopsis  of  statutes  of 2535 

NEW  JEESBY 

synopsis  of  statutes  of 2537 

NEW  MEXICO 

synopsis  of  statutes  of 2539 

NEW  YOEK 

synopsis  of  statutes  of 2541 

NEXT  OF  KIN 

who  included  in  term 124S 

according  to  the  statute  of  distribution 1249, 1250 
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as  a  class .''.1250-1252 

date  which  determines  who  are  included 1250-1252 

words  of  futurity 1251, 1252 

according  to  the  statute  of  distribution 1252 

neither  husband  nor  wife  next  of  kin  of  other 1263, 1264 

NIECES 

who  included  in  term 1257-1259 

"NON-CONTENTIOUS  BUSINESS" 

division  in  England  of  matters  of  administration 1989, 1990 

"NON-INTEEVENTION  WILLS" 

provided  for  by  statute 1983 

NON-EESIDENTS 

as  to  right  to  act  as  executor  or  administrator 1861-1863 

NOETH  CAEOLINA 

synopsis  of  statutes  of. 2545 

NOETH  DAKOTA 

synopsis  of  statutes  of 2546 

NOTES  OF  WILL  TO  BE  DEAWN 

when  admitted  to  probate.- 51,  52 

See  Act  op  God. 

NOTICE  TO  CEEDITOES 

personal  representative  should  publish 2286-2288 

failure  to  give  a  ground  for  removal  from  office 2362,  2363 

NOVA  SCOTIA 

synopsis  of  statutes  of 2647 

NUNCUPATIVE  WILLS 

defined   37, 182 

oral  wills  of  personalty  sanctioned  before  art  of  writing  became 

general 183 

early  privileges  conferred  on  those  who  could  read  and  write. . .  .183, 184 

law  of  derived  from  civil  law 183, 184 

definitions  by  early  writers 185, 186 

under  early  rule,  allowed  only  when  testator  was  in  extremis 186 

restricted  by  statute  of  frauds 187 

statute  of  frauds  prescribed  regulations 187, 188 

practically  abolished  by  restrictions  imposed 188 

in   United   States   regulations   based   principally   on   statute   of 

frauds 189,  190,  191,  207,  20.8 

English  rule  under  statute  of  wills 189 

English  statute   of  wills  limits  right  to   make  to   soldiers  and 
sailors 189,  207 
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incomplete  testamentaiy  writings  formerly  effective  in  disposing  of 

personalty 192-195 

execution  of  will  prevented  by  act  of  God 193 

made  only  by  spoken  words  or  signs 194, 195 

soldiers  and  sailors  are  privileged  classes 195, 196, 197 

informal  writings  of  soldiers  and  sailors  held  valid  as  wills. .  .195-197 
soldiers  and  seamen  include  officers  and  others  irrespective  of 

rank   197, 198 

right  of  soldiers  and  sailors  to  make  nuncupative  wills 198-200 

soldiers  in  actual  military  service  are  those  on  an  expedition . .  200,  201 

when  a  soldier  is  on  an  expedition,  illustrations 201,  204 

soldier  on  military  expedition,  when  same  begins  and  ends .  204,  205 
mariners  and  seamen  at  sea,  includes  aU  in  naval  and  mercantile 

service    206 

' '  last  sickness ' '  means  in  extremis 208-210 

witnesses  must  be  called  .by  testator  to  take  notice  of  his  testa- 
ment   210-213 

intention  to  make  must  be  established  by  disinterested  witnesses.  .213,  214 

statutory  requirements  must  be  observed 214,  215 

witnesses,  number  of  required 216,  217 

spoken  words  must  be  committed  to  writing 217,  218 

evidence  of  witnesses  must  substantially  agree 218 

written  will  not  revoked  by  oral  will ; 218,  219 

last  sickness,  recovery  from  automatically  revokes  oral  testament ....  219 
safe  return  of  soldier  or  sailor,  effect  as  to  revoking  oral  testa- 
ment   220,  221 

proof  of,  for  probate 2008-2010 

OATH  OP  OFFICE 

executors  and  administrators  must  take 20G8,  2069 

effect  of  irregularities 2069,  2070 

refusal  to  take  is  disclaimer  of  trust 2069 

OCCUPATION 

gift  upon  condition  that  beneficiary  follow  certain 1506 

OHIO 

synopsis  of  statutes  of 2551 

OKLAHOMA 

synopsis  of  statutes  of 2553 

OLD  AGE 

infirmities  of  do  not  establish  mental  incapacity 459-462 

effect  of  infirmities  of  a  question  of  fact 462,  463 

ONTAEIO 

synopsis  of  statutes  of .2651 
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of  medical  experts  regarding  mental  capacity  of  testator 510-512 

subscribing  witnesses  may  state  opinions  as  to  sanity  of  testator .  513-,  514 

should  state  facts  upon  which  opinions  are  based 514,  515 

weight  given  to  opinions  of 515,  516 

of  lay  witnesses  depend  upon  knowledge  of  facts 516,  517 

must  state  opportunity  for  observation 517,  518 

must  state  facts  upon  which  opinions  are  based 519-522 

distinction  between  opinions  as  to  sanity  and  as  to  insanity 522,  523 

distinction   between   statements    of    fact   and   of   opinion   is   often 

slight    : 523,  524 

qualification    of    witness    to    express   opinion    determined   by   trial 
court 524^26 

"OE" 

when  construed  as  "and" 1123-1126 

OEAl,  AGREEMENTS 

to  make  wills.     See  Conteacts  to  Make  Wills. 

OEAI,  DECLAEATIONS.     See  Declaeations. 

OEAXi  WILLS.    See  Nuncupative  Wills. 

OEDEES.     See  Deckbes. 

OEEGON 

synopsis  of  statutes  of 2557 

OUTLAWRY   ■ 

defined   411,  412 

outlaws  denied  right  of  testamentary  disposition 412,  413 

PAROL  DECLAEATIONS.     See  Declabations. 

PARTIAL  INTESTACY  ^ 

not  favored 1007, 1008 

PAETNERSHIP 

as  to  right  of  partner  to  act  as  executor  or  administrator 1883 

PENCIL  WILL 

written  in  pencil  may  be  valid 39 

permanency  desirable 40 

PENDENTE  LITE.     See  Administration. 

PENNSYLVANIA 

synopsis  of  statutes  of 2562 

PERPETUITIES 

defined  : 1669, 1670 

development  of  rule 1670, 1671 

statement  of  rule 1671-1674 

to  what  interests  in  property  the  rule  applies 1674,  1675 

contingent  and  vested  interests  distinguished 1675, 1676 
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will  construed  as  of  date  of  testator's  death 1677 

is  a  rule  of  law 1677-1681 

possibility  of  violation  of  rule  the  teat 1677-1679 

'        illustrations  of  rule 1679-1681 

time  runs  from  testator's  death 1681, 1682 

power  of  appointment,  effect  of,  if  void 1682 

private  trusts  subject  to  rule 1682, 1683 

effect  of  provisions  of  will  violating  rule 1683-1687 

effect  on  preceding  estate » 1685, 1686 

effect  on  other  estates , 1686, 1687 

gifts  to  a  class,  rule  as  applied  to 1687, 1688 

trusts  to  accumulate,  rule  as  applied  to 1689-1696 

charitable  trusts  not  under  rule  against 1646, 1647 

distinction  where  gift  vests  in  the  future 1648, 1649 

conflict   of   authority  as   to   what   law  governs   bequests   to   chari- 
ties    \ 359-365 

as  affecting  contingent  remainders 1468-1470- 

as  affecting  executory  devises 1485, 1486 

PERSONAL  PBOPEETT 

right  to  bequeath  same  early  recognized 9, 10 

alienation  of  governed  by  different  rules  from  that  of  personalty. .  .27,  28 
succession  to  is  governed  by  law  of  owner's  domicile 327-330 

statutory  regulations  as  to  succession  to < 330 

bequest  of  is  governed  by  law  of  testator's  domicile 335-344 

effect    of   change    of   domicile   by   testator   after   execution    of 

will  345,  346 

difference  between  English  and  American  rule  as  to  sitiis  of  chattels 

real : 349-351 

power  of  appointment  governed  by  law  of  domicile  of  grantor  of 

power 351-353 

perpetuities,  conflict  of  authority  as  to  what  law  governs  concerning 

bequests  to  charities -.  .359-365 

rule  that  same  follows  owner  not  applicable  to  inheritance  taxes . .  372-389 

life  estate  in 1420-1426 

title  to  vests  in  personal  representative 2228 

common  law  rule  and  statutory  changes 2228,  2229 

modern  rule 2230-2232 

powers  of  personal  representative  over 2228-2238 

PEBSONAL  EEPEE8ENTATIVES 

same  as  representatives  or  legal  representatives 1255 

signifies  executors  or  administrators 1255 

effect  of  gift  to. .  I ^. 1255, 1256 

when  synonymo\js  with  next  of  kin 1256, 1257 
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PHILrPPINE  ISLANDS                                                                           Fage. 
synopsis  of  statutes  of 2571 

PHEASEOLOGY.    See  LANorAGB  op  Wiiju 

PHYSICIAN 

as  subscribing  witness,  waiver  of  privilege 527,  528 

disclosures  to  in  presence  of  third  persons  not  privileged 526,  527 

PIOUS  USES 

testamentary  gift  to 1632, 1633 

PLACE  or  EXECUTION 

should  be  inserted  in  will 44,  45 

PLEADINGS 

in  will  contests 2044,  2045 

PLENE  ADMINISTBAVIT 

plea  of  an  executor  de  son  tort 1950, 1961, 1962 

POETO  EICO 

synopsis  of  statutes  of 2573 

POSTHUMOUS  GHILDEEN.     See  Children. 

POSTNUPTIAL  AGEEEMBNTS.     See  Husband  and  Wife. 

POVEETY 

not  a  disqualification  to  act  as  executor  or  administrator 1875-1877 

POWEE  OF  APPOINTMENT 

what  law  governs  exercise  of 351-353 

how  executed  by  will 591 

formalities  of  execution  required 592,  593 

statutory  requirements  of  execution 593,  594 

time  of  execution  of '. 594 

gift  in  exercise  of,  as  to  abatement 1031, 1032 

as  affected  by  rule  against  perpetuities 1682 

POWEE  OF  TESTAMENTARY  DISPOSITION 

purely  statutory 22,  268,  269 

limitations  upon  testamentary  power  generally 936,  937 

because  of  pubUe  policy 937 

See  Legal  Disabilities. 

PEECATOEY  TEUSTS 

defined   1570 

construction  of,  early  rule 1571-1572 

modem  tendency 1572, 1573 

essential  elements  of 1572, 1573 

uncertainty  of  subject  matter,  effect  of 1574-1576 

uncertainty  of  objects,  effect  of 1574-1576 
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construction,  points  to  be  considered 1576, 1577 

relationship  of  parties 1577-1579 

primary  gifts,  precatory  words  are  imperative 1579, 1580 

expressions  addressed  to  executor  or  beneficiary,  distinction 1580 

no  particular  form  of  language  necessary 1581 

intention  of  testator  governs 1582-1584 

no  universal  rule  of  construction 1582-1584 

absolute  gift  not  diminished  by  subsequent  precatory  words.  .  .1585-1587 

motive  of  gift,  words  merely  expressing  create  no  trust 1588, 1589 

must  intend  to  impose  an  imperative  obligation 1589-1591 

"will"  a  word  of  command 1591,1592 

precatory  words  referring  to  dependents 1592-1595 

precatory  expressions  construed  as  creating  trusts 1596, 1597 

precatory  expressions  construed  not  to  create  a  trust 1597, 1598 

various  precatory  expressions  considered 1598-1601 

gift  upon  ' '  understanding  "  or  "  promise  " 1602 

PEEJUDIGES 

unreasonable  not  necessarily  evidence  of  insane  delusions 478-480 

unreasonable,  in  connection  with  other  facts,  show  mental  condition. .  479 

PEESXJMPTIONS 

sound  mind  presumed 535,  536 

as  affected  by  suspicious  circumstances 536,  537 

that  testator  knew  contents  of  will,  although  signing  by  mark. . .  .581,  582 
continuance  of  chronic  insanity 446,  447 

prior  adjudication  of  prima  facie  proof  of  incompetency 448,  449 

will  last  in  testator's  possession  which  can  not  be  found  after  his 

death    747-749 

alterations  and  interlineations  in  will  presumed  to  have  been  made 

after  execution 747,  759-765 

against  partial  intestacy 1007, 1008 

PEETEEMITTBD  CHILDEEN.     See  Childeen. 

FEINTED  FOEM 

of  will  may  be  used,  if  duly  signed  and  witnessed 39,  40 

no  part  of  holographic  will  can  be  a  printed  form 629 

PErVILEGED  COMMUNICATIONS 

waived  as  to  subscribing  witnesses 526-528 

disclosures  to  attorney  or  physician,  when  not  privileged 526-528 

attorney  or  physician  as  subscribing  witness 527,  528 

who  may  claim  or  waive  the  privilege 528-531 

in  contest  between  heirs  and  next  of  kin 531 

claiming  privilege  not  a  suppression  of  evidence 532 
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contracts  to  make  wills 168-172 

rights  under  enforceable  only  in  equity 168-172 

probate  court  no  jurisdiction  to  enforce 171,  172 

originally  in  ecclesiastical  courts .  . 1834 

originally  affected  personal  property  only 1836 

both  realty  and  personalty  now  subject  to 1836,  1837, 1985, 1986 

what  courts  now  exercise 1837-1839 

English  statutory  regulations 1987-1989 

contentious  and  non-contentious  business 1989-1990 

jurisdiction  in  matters  of  probate 2001-2005 

probate  court 2001,  2002 

must  have  jurisdiction  of  subject  matter 2001 

limited  powers 2002 

no  jurisdiction  to  enforce  contracts  to  make  wills 171,  172 

foreign  wills,  upon  what  jurisdiction  depends 2003-2005 

of  personalty,  affected  by  domicile  of  decedent 1839-1841 

of  realty,  affected  by  situs  of  property 1839-1841 

none  of  estates  of  living  persons j 1842 

how  and  when  validity  of  will  may  be  contested 2023 

probate  court,  power  to  modify  or  vacating  its  decrees 2024-2026 

admission  of  wiU  does  not  preclude  admitting  a  later  will 2026,  2027 

procedure 2027,  2028 

as  to  power  of  probate  court  to  construe  wills 2446,  2447 

probate  court  can  not  try  title 2002,  2446,  2447 

See  Equity.     , 

PROBATE  OF  WILL  ' 

statute  may  require  will  to  be  offered 1833 

necessity  of  probate 1832,  1833 

settlement  of  estate  without 1833 

of  personalty,  affected  by  domicile  of  testator 1839-1841 

of  realty,  of  realty  affected  by  siUi^  of  property 1839-1841 

what  may  be  probated 1843 

who  should  offer  will  for  probate 1843-1845 

length  of  time  after  testator's  death  to  offer  will 1845-1847 

admission  of  will  does  not  involve  construction  of  its  terms ....  1848,  2000 

common  form  and  solemn  form,  proof  of  will  in.  . .' 1990-1992 

distinguished 1990-1992 

common  form 1992-1994 

manner  of  proof  of  will : .  1992-1994 

solemn  form 1995-1998 

who  may  demand  proof  of  will  in I995 

procedure  upon  initiative  of  executor ' 1995, 1996 

procedure  upon  suit  by  interested  party 1996-1998 
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proof  of  will,  American  practice 1998, 1999 

interested  parties  may  contest  probate •. 2000 

how  analogous  to  proof  in  solemn  form 2000 

proof  of  will 2005-2021 

mental  capacity  proof  of 2005,  2006 

due  execution,  proof  of 2006,  2007 

value  of  attestation  clause 2006,  2007 

holographic  will,  proof  of 2008 

nuncupative  will,  proof  of 2008-2010 

lost  or  destroyed  wUl,  proof  of 2010-2018 

proof  of  non-revocation 2011-2013 

proof  of  due  execution 2014 

proof  of  contents  of 2015 

as  to  revocation  of  lost  wills 2016-201& 

what  constitutes  a  last  will 2018,  2019 

admission  to  probate 

part  of  wiU  may  be  rejected  and  balance  admitted,  if  parts  are 

severable   . . ; 42 

admission  of  will  in  part 2019,  2020 

alterations,  obliterations,  interlineations,  etc 2020 

limited  to  particular  property 2021 

excluding  defamatory  matter 2021 

invalidity  of  part  of  will  may  cause  whole  instrument  to  be  re- 
jected  42,  43 

admission  of  one  does  not  preclude  admission  of  later  will 2026 

procedure 2027,  2028 

See  Forms,  Contests  op  Wills. 

PROHIBITION  AND  TEMPERANCE 

testamentary  gift  to  promote. 1643 

PROMISSORY  NOTE 

will  may  be  in  form  of 49 

as  subject  of  a  donation  mortis  causa 262,  263 

PROOF  OF  WILL.     See  Pkobatb  of  Will. 

"PROPERTY" 

use  of  in  a  devise  shows  intent  to  pass  the  fee 1352 

PUBLIC  ADMINISTRATORS 

right  to  administer  estates 1883,  1885 

PUBLIC  PURPOSES 

testamentary  gift  for  a  general  public  use 1641-1643 

PUBLICATION 

acknowledgment  and  publication  distinguished 642-644 

means  declaration  by  testator  that  instrument  is  his  last  will C42 
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time  of  publication 643 

must  be  to  all  witnesses 643,  644 

not  required  under  Statute  of  Frauds 644 

requirements   where   publication  not   expressly   demanded   by   stat- 
ute   645,  646 

proof  of 647,  648 

what  constitutes  publication 648-655 

surrounding  facts  and  circumstances  as  showing 648-650 

acquiescence  or  approval  as  showing 651-654 

reading  full  attestation  clause  to  witnesses  as  showing 654,  655 

"in  the  presence  of  witnesses" 659-661 

PVH.  AUTRE  VIE.    See  Estates  Puk  Auteb  Vie. 

PURCHASE,  "WORDS  OP 

defined  1332 

QUEBEC 

synopsis  of  statutes,  form  of 2654 

RATIONAL  JUDGMENT 

ability  to  form 439 

"REAL  EFFECTS" 

use  of  in  a  devise  shows  intent  to  pass  the  fee 1352 

REAL  PROPERTY 

devises  of  distinguished  from  deeds 10 

devise  of  required  to  be  in  writing  by  Statute  of  Frauds 19 

devise  of,  considered  as  a  conveyance  by  statute 27 

alienation  of  governed  by  different  rules  from  that  of  personalty. .  .27,  28 

right  of  entry  therein  may  be  devised 285-287 

right  of  re-entry  after  condition  broken  may  be  devised 288,  289 

contingent  interests  may  be  devised 289-291 

future  interest  to  an  uncertain  person  held  not  devisable 291 

contract  regarding  realty,  to  be  devisable  must  be  enforceable . . .   292 
interest  founded  on  contract  of  sale  and  purchase  may  be  devised. 292,  293 

when  contracted  to  be  sold  is  considered  personalty 293 

holder  of  valid  agreement  to  purchase  is  considered  in  equity  the 

owner  293,  294 

right  in  equity  to  cancel  deed  is  devisable 297 

estates  for  life  not  devisable 297 

joint  tenancies  not  devisable 297,  298 

joint  tenancies  abolished  by  statute  in  some  jurisdictions 298 

estate  by  the  entirety  not  devisable. 299 

estates  in  coparcenary  may  be  devised 299,  300 

interest  of  tenant  in  common  is  devisable 300 

right  to  inherit  governed  by  law  of  the  situs 326,  327 

devise  of  governed  by  law  of  situs 330-333 
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power  of  appointment 353 

devise  of  to  charity  governed  by  law  of  aitus 359 

devise  of  fails  if  testator  parts  with  title 1084-1086 

mortgaging  real  property  specifically  devised,  effect  of 1088, 1089 

direction  to  convert  same  into  money,  effect  <ff 1089, 1090 

effect  of  re-acquiring  ownership. . .' 1086, 1087 

agreement  to  sell  realty  specifically  devised,  effect  of 1087, 1088 

how  ehargtoble  in  hands  of  heir  for  debts  of  ancestor 1136, 1137 

statutory  regulations  as  to  charging  real  property  for  payment  of 

debts 1136-1138 

when  liable  for  decedent's  debts 2238,  2239 

distinction  between  debts  of  decedent  and  expenses  of  adminis- 
tration     2239,  2240 

common  law  rule,  passes  direct  to  heir  or  devisee 2242-2244 

subject  to  right  of  dower  and  curtesy. 2244 

powers  of  personal  representative  over 2245-2269 

representative  chargeable  with  rent  for  using 2323,  2324 

RECEIPT 

of  distributee  for  property,  effect  of 2455, 2456 

EECIPEOCAL  WILLS.    See  Joint,  Mutual,  or  Eecipeocal  Wills. 

EEC0NVEK8I0N 

defined 1175 

how  effected  1175, 1176 

beneficiaries  taking  property  in  original  form 1175, 1176 

forms  of 2689 

See  Equitable  Conversion. 

EEPEEENCB.     See  Incorporation  bt  Eeference. 

EEPUND 

of  invalid  legacies  paid 2441 

from  overpaid  legatee ' 2442-2444 

right  of  one  legatee  where  others  overpaid 2444 

right  of  creditors  where  legatee  overpaid 2445 

GELATIONS  OR  EELATIVE8 

who  included 1252-1254 

j '  near  relatives  " 1253, 1254 

according  to  the  statute  of  distribution 1254, 1255 

as  a  class 1254 

date  which  determines  who  are  included 1254, 1255 

not  synonymous  with  heirs 1334 

EELIGIOUS  BELIEFS 

unusual  beliefs  not  evidence  of  mental  incapacity 469,  470 

condition  in  gift  affecting  religious  freedom 1510, 1511 
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testamentary  gift  to 1632,  1633 

EEMAINDEBS 

estates  in  defined 1450-1452 

may  be  created  by  express  terms  or  by  implication 1452 

ia  personalty '. 1452-1454 

vested  and  contingent  remainders  are  transmissible  estates. . .  .1454, 1455 

vested  and  contingent  remainders  defined , 1455, 1456 

vested  and  contingent  remainders  distinguished 1456-1458 

postponement  of  enjoyment  not  making  remainder  contingent.  .1458-1420 
contingent  remainder  defeated  unless  vesting  at  termination  of  pre- 
ceding estate 1460 

statutory  regulations 1460, 1461 

construction  prefers  vested  rather  than  contingent  remainders.  .1461-1463 

reason  for  the  rule 1463 

may  vest  although  apparent  contingency  expressed 1463-1465 

contingency    with    reference    to    termination    of    preceding    es- 
tate   1465, 1466 

life  tenant  with  power  of  disposition 1466-1468 

in  trust 1468 

perpetuities  as  affecting  contingent  remainders 1468-1470 

where  two  contingencies  are  expressed 1470 

alternative  contingent  remainders 1470, 1471 

limitations  and  conditional  limitations  defined 1471,  1472 

executory  devises 1472-1475 

construction     prefers     contingent     remainders     to     executory     de- 
vises    1475, 1476 

remainders  and  executory,  devises  compared  and  distinguished.  .1476,  1477 
termination  of  preceding  estate,  effect  on  contingent  remainder .  1477, 1478 
executory   devisS   converted  into   remainder   by  change   of   circum- 
stances   1478, 1479 

limitation  over  if  first  devisee  "die  without  issue" 1479-1483 

limitation  over  if  first  taker  die  under  age 1483,  1484 

limitation  over  if  first  taker  die  unmarried 1483, 1484 

in  personalty 1484,  1485 

life  estate  in  personalty 1420-1430 

forms  of 2713 

See  Life  Estates. 

BEMAREIAGE 

effect  of,  as  to  family  allowance 2196-2198 

See   MAREL4.GE. 

KEMOVAIi  FEOM  OFFICE 

tenure  of  office  of  personal  representative 2351,  2352 

general  causes  for  removal 2352,  2353 

what  court  has  jurisdiction 2353 

III  Cora,  on  Wills— 67     'f 
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who  may  institute  proceedings •: 2354,  2355 

nature  of  proceedings 2355-2357 

costs  and  counsel  fees  in  resisting  application  for  removal 2357 

effect  of  removal. 2358 

duty  to  account 2055,  2056 

validity  of  prior  acts ■. 2056,  2057 

where  executor  is  also  trustee 2358,  2359 

showing  necessary  in  order  to  remove 2359-2361 

discretion  of  court 2360,  2361 

executors  and  administrators  generally  considered  alike. . .  .2361,  2362 

failure  to  give  bond 2362 

failure  to  give  notice  to  creditors 2362,  2363 

failure  to  file  account ^ 2363 

absence  from  the  jurisdiction 2363,  2364 

appointment  secured  through  misrepresentation  or  suppression  of 

facts 2364,  2365 

interests  adverse  to  those  of  estate 2365,  2366 

insolvency  as  a  ground  for  removal 2366 

waste  or  mismanagement 2367 

refusing  to  take  proper  steps  for  benefit  of  estate 2368 

that  estate  may  be  benefited  no  excuse 2368,  2369 

EBNT 

representative  chargeable  with  if  uses  realty  of  estate 2323,  2324 

EEPRESENTATIVES.    See  Personal  Eepkesentatives. 

EEPUBLICATION 

meaning  of  term,  i, 766,  767 

statutory  regulations  regarding 767,  768 

generally  accomplished  by  re-execution  with  all  formalities 768,  769 

as  to  parol  republication •. 768 

codicil  referring  to  will  republishes  same 30,  769,  770 

codicil  must  refer  to  will  and  identify  it 771,  772 

codicil  need  not  be  attached  to  will  in  order  to  republish  same .  771,  772 

of  will  by  codicil,  effect  on  intervening  codicils 773 

of  will  by  codicil,  effect  on  unexecuted  codicils 774 

effect  of  generally 774-776 

defective  execution  of  will  cured  by  codicil ; .  .776,  777 

forms,  republication  of  will  by  codicil 2676 

SES  OESTM.    See  Declarations;  Evidence. 

EESIDENCE 

gift  upon  condition  that  beneficiary  have  certain 1507-1509 

EESIDUAEY  LEGACIES  AND  DEVISES 

defined ; 997 

no  particular  form  of  words  necessary 997,  998 
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usually  classed  as  general 999, 1000 

who  are  residuary  devisees  (Jr  legatees 998,  999 

residuary  clause 1001-1006 

position  of  residuary  clause 1001 

effect  of  describing  property  in 1001, 1002 

descriptive  words 1002-1006 

' '  rest, "  "  residue, "  and  "  remainder  " 1002-1004 

"balance"    1003, 1004 

"not  otherwise  disposed  of" 1004 

residuary  clause,  construction  controlled  by  intention 1005, 1006 

expressions  considered 1005, 1006 

after-acquired  real  property 1006, 1007 

evidence  as  to  marshalling  of  assets 1007 

■what  passes  under 308, 1007 

lapsed  and  void  legacies 1009 

forms  of 2686 

See  Abatement;  Ademption. 

RESTRAINT  UPON  ALIENATION.    See  Alienation  ;  Conditions. 

RETAINER,  RIGHT  OE.    See  Set-Opp  and  Eight  or  Retainbe. 

"REVIEW" 

ability  of  testator  to  review  all  facts 438 

REVOCATION 

meaning  of  term 703 

manner  of  prescribed  by  Statute  of  Erauds 19,  20 

question  of  as  affected  by  extrinsic  evidence 62 

distinction  in   admissibility   of   evidence  between  proving   fact   of 

revocation,  and  negative  of  fact 146-148 

written  will  can  not  be  revoked  by  oral  will 218,  219 

of  bequest  of  personalty  effected  by  change  of  domicile 345,  346 

mutilation  of  will,  evidence  regarding 746 

presumption   where   will   last   in  testator's   possession   can   not   be 

found 747-749 

alterations  in  will  presumed  to  have  been  made  after  execution 747 

presumption  regarding  mutilations  or  alterations  in  will 747,  748 

alterations  or  interlineations  made  by  an  interested  party,  effect 
of    764,  765 

immaterial   alterations 762 

oral  revocation  prior  to  Statute  of  Erauds 700 

statutory  regulations  as  to  the  manner  of 700,  701 

statutes  regarding,  not  retroactive 702 

by  parol  now  generally  prohibited 702,  703 

mental  capacity  necessary  to  accomplish 703,  704 

act  and  intent  must  concur ?03j  704 
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by  mutilation,  burning,  tearing,  or  destroying. . . . , 705-707 

surreptitious  preservation  of  fragments w 707 

lines  drawn  across  will 707,  708 

burning,  intent  to  burn  sufEcient 708 

destruction  by  third  person  at  testator's  direction 708,  709 

partial  revocation  authorized  in  some  jurisdictions 710-712 

by  will  or  other  writing 712-715 

by  a  later  inconsistent  wiU 713-715 

wills,  partially  inconsistent,  construed  together 716,  717,  746 

of  will  does  not  necessarily  revoke  codicil  thereto 718,  719 

of  codicil,  does  not  revoke  will 719 

nature  and  execution  of  subsequent  writing  revoking  will 720-722 

by  implication,  a  rule  of  law  not  dependent  upon  intention 722-724 

by  implication,  in  what  manner  indicated 722-724 

by  implication,  illustrations .' 724-726 

marriage  and  birth  of  issue 726-728 

marriage  of  a  feme  sole 728,  729 

by  marriage  alone,  conflicting  rules 729-733 

birth  of  issue,  effect  of 733,  734 

effect  of  a  void  conveyance 735 

effect  of  alteration  of  circumstances 735,  736 

by  sale  of  property  devised 736,  737 

effect  of  agreement  to  convey  property  devised 737,  738 

effect  of  alteration  of  estate  generally 738-740 

intent  without  performance  of  some  act  is  insufficient 740,  741 

acts  alone  insufficient  unless  intent  to  revoke  exists 742,  743 

evidence  of  intention  to  revoke 743-747 

declarations  of  testator  as  evidence  of  intent  to  revoke 743-746 

intent  to  revoke,  burden  of  proof 747-749 

lost  wills ; 747-750 

lost  wills,  presumption  as  to  revocation  of 749,  750 

destruction  of  will  with  intent  to  make  a  new  disposition,  which  fails, 

no  revocation 750, 751 

not  effective  when  made  with  mistaken  idea  of  reviving  former  wiU. .  751 

not  effected  by  instrument  defective  as  a  wiU '. .  751, 752 

not  effected  by  an  inconsistent  will  which  fails 752 

grounds  of  revocation  stated,  effect  of  mistake  regarding 752,  753 

general  effect  of 753,  754 

as  to  will  revoked  by  subsequent  will  not  revived  by  revocation  of 

latter,  English  rule. . . .- 754 

where  will  is  revoked  by  subsequent  will,  conflicting  decisions  as  to 

effect  of  revocationof  latter 755-759 

alterations  and  interlineations  presumed  to  have  been  made  after  > 

execution 759-761 

alterations,  additions  or  interlineations,  effect  of 759-765 
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blank  spaces  filled  in 761 

obliterations  to  be  deciphered  if  possible 763,  764 

alterations  or  interlineations  made  by  stranger,  effect  of 764,  765 

proof  that  lost  will  has  not  been  revoked 2011-2013 

lost  will,  when  revoking  former  will 2016,  2017 

by  implication 2018,  2019 

of  duplicate  wills.    See  Duplicate  Wills. 

RHODE  ISLAND 

synopsis  of  statutes  of 2579 

SAILOES,  WILLS  OF.    See  Nuncupative  Wiub. 

SALE  OF  PROPERTY  OF  ESTATE 

personal  property,  title  of  representative 2228-2234 

right  of  representative  to  sell 2234>-2236 

statutory  regulations 2236-2238 

real  property,  liable  for  decedent 's  debts 2238 

distinction  between  debts  of  decedent  and  expenses  of  adminis- 
tration    ^->. 2239,  2240 

title  to  passes  directly  to  heir 2242-2244 

power  to  sell  realty  may  be  given  by  will 2245-2247 

construction  of  provisions 2245-2247 

representative  may  exercise  only  powers  conferred  by  will  or 

statute   2249-2251 

power  of  sale  may  be  direct  or  implied 2256-2258 

sale,  as  implying  power  to  mortgage 2258-2260 

direction  to  distribute  estate  in  a  certain  manner 2260-2262- 

charging  realty  with  payment  of  debts  and  legacies. . .  .2262-2265 

manner  of  executing  power  of  sale 2265-2267 

time  when  power  may  be  exercised 2267-2269 

administrator  with  will  annexed,  power  to  sell  property. . .  .1918-1922 
effect  of  an  unauthorized  sale 1922 

SASKATCHEWAN 

synopsis  of  statutes  of 2659 

SATISFACTION  OF  LEGACIES 

distinguished  from  ademption > 1041-1043 

class  of  legacy  which  may  be  satisfied 1043, 1044 

republication  or  re-execution  of  will,  effect  of 1045>  1046 

depends  upon  intention  of  testator 1046, 1047, 1056, 1057 

evidence  of  testator 's  intention 1046-1049 

general  legacies,  how  satisfied 1056, 1057 

legatee  a  stranger,  presumption 1058 

legacy  of  debt  paid  before  testator's  death 1058-1060 

legacy  to  debtor  by  creditor 1060-1062 

parol  evidence  if  testator's  intention 1062 
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legacy  to  creditor  as  satisfaction  of  debt,  general  rule 1062-1064 

exceptions  to  geneial  rule 1064-1066 

SCANDALOUS  MATTER 

may  b^e  excluded  from  wiU  upon  admission  to  probate 2021 

SEAL 

not  equivalent  to  signing 578 

generally  unnecessary 578,  579 

SEAMEN  AT  SEA.    See  Nuncupative  Wills. 

SECRET  TESTAMENT 

as  preyaUing  in  Louisiana 154, 155 

SECRET  trusts' 

explained 1602, 1603 

creation  and  effect  of 1602, 1603 

necessity  of  promise  by  beneficiary 1603, 1604 

SEPARATION.     See  Divorce. 

SET-OEF  'AND  RIGHT  OF  RETAINED  ' 

debt  due  from  distributee  may  be  retained  out  of  his  share ....  2290-2292 

effect  of  bankruptcy  or  statute  of  limitations 2292,  2293 

what  debts  may  be  used  as  a  set-off 2294,  2295 

when  there  are  conflicting  claims 2294,  2295 

mutuality  of  indebtedness  necessary 2295-2297 

debt    due    personal   representative,    retainer    of   assets   to    satisfy 

same 2297-2299 

"SHARE  AND  SHARE  ALIKE" 

as  a  direction- for  division  of  property 1273, 1276-1280 

SHELLEY'S  CASE,  RULE  IN 

defined  y .1317, 1318 

purpose  of  rule 1319 

reasonableness  of  rule ' 1320, 1321 

rule  of  law  and  property,  not  of  construction 1322-1324 

circumstances  under  which  rule  is  applicable 1324-1326 

limitation  milst  be  to  heirs  of  first  taker 1326, 1327 

equitable  and  legal  estates,  applicable  to  both 1827, 1329 

personalty;  applicable  to  gifts  of 1329-1332 

effects  of  words  of  limitation  and  of  purchase .1332 

"heirs"  as  a  word  of  limitation M332-1334 

limitation  to  particular  heirs 1334 

"heirs"  as  meaning  children 1335-1337 

"children"  as  a  word  of  purchase 1337-1339 

"children"  as  -  word  of  limitation 1339, 1340 

where  limitation  is  to  "issue"  or  to  "issue  of  the  body" 1341 
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burden  of  proof 1342 

rule  prevails  except  where  abolislied  by  statute 1342-1344 

SIGNATURE  OF  TESTATOR 

statutory  formalities  are  mandatory 551 

purpose  of  the  required  formalities 552,  553 

intent  alone  to  observe  formalities  not  sufficient 553,  554 

testamentary  intent  necessary 555 

knowledge  of  contents  of  will 555,  556 

requirements  under  statutes  of  Henry  VIII .556,  557 

requirements  under  Statute  of  Frauds 557,  558 

requirements  under  statute  of  1  Vict.,  eh.  26. 557-559 

position  of  testator's  signature,  English  rule 559-561 

"end  of  will" 559-561 

disposing  clauses  should  not  follow  signature 560,  561 

American  rule  based  on  Statute  of  Frauds 561,  562 

"signed  by  testator,"  position  of  signature 563-565 

"signed  at  end  thereof,"  position  of  signature 563-565 

will  consisting  of  several  sheets,  necessary  to  sign  but  once. .  .565,  566 

' '  signing  at  end  of  will, ' '  reason  of  rule 567 

"signing  at  end  of  will,"  requirement  when  demanded  is  manda- 
tory  568,  569 

"end  of  will,"  effect  of  blank  spaces 569,  570 

"end  of  will"  is  logical  end  of  disposing  portion 571,  572 

effect  of  part  of  will  following  signature,  illustrations  and  ex- 
ceptions    573-576 

"end  of  will,"  immaterial  additions  following 576,  577 

mark,  signing  by 577,  578 

stamp,  signing  by 578 

sealing  not  equivalent  to  signing 578,  579 

mark,  testator  must  intend  same  as  his  signature 579,  580 

mark,  ini^tiala  as 580,  581 

imperfect  subscription  as  mark 580,  581 

wrong  name  as  mark 580,  581 

contents  of  will,  testator  presumed  to  know  same  although  sign- 
ing by  mark 581,  582 

mark,  when  testator  may  sign  by 582 

another  may  guide  hand  of  testator. ., 583,  584 

name  of  testator  signed  by  another,  direction  or  consent  required. 585-588 

blind  testator,  another  may  sign  his  name 588 

who  may  sign  testator 's  name  for  him 588 

testator  prevented  from  signing  by  act  of  God 589-591 

power  of  appointment  executed  by  will 591-594 

testator  must  sign  prior  to  witnesses 600,  601 

signing  by  testator  and  witnesses  as  part  of  one  transaction 602 

holographic  wills,  how  and  where  signed 627,  628 
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Statute   of   Frauds   did  not  require   Bigniug  in   presence   of   wit- 
nesses   657,  658 

early  rule  as  to  signing  or  acknowledging  signature  before  wit- 
nesses separately ,  658,  659 

in  the  "presence  of  the  witnesses". 659-661 

"in.the  presence  of  each  of  the  witnesses" 661 

before  witnesses  ' '  present  at  the  same  time  " '. 661,  662 

SLATE 
will  written  on  held  invalid 40 

SOLDIEES,  WILLS  OP.     See  Nuncupativj:  Wills. 

SOLEMN  FORM 

distinguished  from  common  form , 1990-1992 

proof  of  wiU  in 1995-1998 

See  Peobate  or  Will, 

SOLON 

laws  of 3 

SOUNDNESS  OF  MIND.    See  Mental  Capacity;  Mental  Incapac- 
ity, Evidence  op. 

SOUTH  CAROLINA 

synopsis  of  statutes  of 2581 

SOUTH  DAKOTA 

synopsis  of  statutes  of 2583 

SPECIAL  ADMINISTRATION.    See  Administration. 
SPECIFIC  LEGACIES 

not  favored 970,  971 

defined  974-976 

existence  and  identity  of  property 975,  976 

as  of  the  date  of  the  will ^ 976 

descriptive  words 977 

money 978,  979 

stocks,  bonds,  and  securities 979-981 

insurance  policies  . .  . . , 981 

proceeds  from  sales 981,  982 

real  estate 982-984 

distinguished  from  demonstrative  legacies 984,  985 

forms  of '. 2681 

See  Abatement;  Ademption. 
SPECIFIC  PERFORMANCE 

contracts  to  make  wills,  exception  to  rule  that  contracts  should  be 

mutual 169, 170 

generally  denied 174,  175 

when  granted 176 
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judgments  as  affecting  trusts  and  powers  of  appointment 1549-1552 

condition  of  forfeiture  if  beneficiary  becomes  bankrupt 1552-1554 

voluntary  and  involuntary  assignments  distinguished 1555, 1556 

inalienability  of  property,  how  accomplished 1556, 1557 

exempting  property  from  debt,  how  accomplished 1556, 1557 

trust  to  defeat  claims  of  creditors  of  beneficiary 1557-1563 

necessary  incidents  of 1564, 1565 

language  sufficient  to  create 1566-1568 

forms  of 2728 

SPIRITUALISM 

belief  in  not  evidence  of  mental  incapacity 469,  470 

STAMP 

testator  may  sign  by 578 

STATUTE  OF  FRAUDS 

purpose  of 19,  20 

testaments  of  chattels  under 20 

oral  agreements 113 

part  performance  of  contract  to  make  a  will 113 

contract  to  make  a  will  by  party  owning  no  realty. 101 

contracts  to  make  wiUs 173, 174, 177-180 

not  applicable  to  oral  agreement  to  bequeath  personalty 173 

contract  to  devise  realty  must  be  in  writing 173, 174 

part  performance  of  contract  to  make  will  may  remove  bar  of ... .  177-179 
duty  of  representative  as  to  pleading 2202-2204 

STATUTE  OF  LIMITATIONS 

duty  of  representative  as  to  pleading 2202-2204 

STATUTES  OF  ENGLAND  REFERRED  TO 

7  Edw.  I,  ch.  1  (<Je  Beligiosis) 1611 

13  Edw.  I,  ch.  1  (de  donis) 1370 

13  Edw.  I,  ch.  19  (debts) 1834, 1865 

31  Edw.  Ill,  ch.  11  (administrators) 1834 

15  Rich.  II,  ch.  5 13 

17  Rich.  II,  ch.  6 2372 

4  Henry  VIII,  ch.  13 183 

21  Henry  VIII,  ch.  4 2332 

21  Henry  VIII,  ch.  5 1834, 1903,  2183 

23  Henry  VIII,  eh.  10  (Superstitious  Uses) 1629 

23  Henry  VIII,  ch.  15 2372 

27  Henry  VIII,  ch.  10  (Uses) 14 

28  Henry  VIII,  ch.  10 184 

32  Henry  VIII,  eh.  1  (Wills) 15,  28,  191,  271,  392,  434,  556,  558,  767 

32  Henry  VIII,  ch.  3 • 184 
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34  and  35  Henry  VIII,  eh.  5  (Wills) 

15,  28,  191,  271,  392,  434,  556,  558,  767 

1  Edw.  VI,  eh.  12 184  ^ 

1  Edw.  VI,  eh.  14  (Superstitious  Uses) 1629  ' 

43  Eliz.,  eh.  4  (Charitable  Uses) 17, 1607, 1613, 1623, 1634, 1649, 1654 

10  Charles  II,  eh.  2  (Wills)  .15 

12  Chaiiles  II,  eh.  24  (abolishing  tenures) 17 

22  and  23  Charles  II,  eh.  10  (Statute  of  Distributions) 

1834,  2070,  2133,  2434 

29  Charles  II,  eh.  3   (Statute  of  Frauds) 

15, 19,  20, 187, 188, 191, 198,  217,  218,  295,  557,  558,  561,  562,  564, 
608,  609,  617,  631,  632,  644,  657-659,  662,  677,  685,  700,  708,  710,  767 

29  Charles  II,  eh.  30  ^ distribution) 2434 

3  and  4  W.  &  M.,  eh.  14  (actions  against  devisees) 1137 

7  Will.  Ill,  eh.  12 15,  79 

4  and  5  Anne,  eh.  16 15, 187 

6  Anne,  eh.  10  (witnesses) ,. . . .     15 

4  Geo.  I,  eh.  2  (banishment) 411 

6  Geo.  I,  eh.  23  (banishment) 411 

9  Geo.  II,  eh.  36  (charitable  uses) ; .  .17, 1611, 1612, 1614 

14  Geo.  II,  ch.  20 15,  295 

25  Geo.  II,  eh.  6  (witnesses  to  wills) 20,  608,  609,  616,  619,  620 

25  Geo.  II,  ch.  11. 16 

30  Geo.  Ill,  ch.  48  (treason) , 414 

.38  Geo.  Ill,  eh.  87  (executors) 1863,  1971, 1972 

39  and  40  Geo.  Ill,  ch.  98-  (Thellusson  Act) 1691 

43  Geo.  Ill,  eh.  104  (repairing  churches) 404 

54  ^eo.  Ill,  eh.  145  (attainder) 415 

55  Geo.  Ill,  ch.  192 16 

9  Geo.  rv,  ch.  31  (treason) 414 

11  Geo.  IV  and  1  Will.  IV,  ch.  40  (Executor's  Act) 

1834,  1835,  1881,  2229 

1  Will,  rv,  ch.  47  (action  against  devisee) 1137 

2  and  3  Will.  IV,  ch.   115    (Catholics) : - 1629 

3  and  4  Will.  IV,  ch.  42   (costs) 2372 

3  and  4  Will.  IV,  ch.  104  (realty  liable  for  debts) 1138,1139 

3  and  4  Will.  IV,  eh.   106    (inheritance) 1136 

1  Viet.,  ch.  26   (Wills) 16,  189, 

191,  192,  196,  200,  270,  271,  272,,  286,  295,  393,  403,  404,  434,  557, 
558,  559,  593,  596,  608,  613,  617,  620,  632,  634,  661,  662,  677,  686, 
700,  708,  710,  718,  735,  736,  754,  762,  767,  774,  775,  1086,  1098, 1110 

statute  in  full 2615-2628 

1  and  2  Vict.,  eh.  110  (judgments) 1551 

7  and  8  Vict.,  ch.  66  (aliens) 419,  420 

9  and  10  Viet.,  ch.  59  (Jews) ! . . .  1629 
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15  and  16  Vict.,  ch.  24  (WUls) 559 

statute  in  full , 2629-2632 

17  and  18  Vict.,  ch.  113  (mortgage  debts) 1154 

20  and  21  Vict.,  ch.  77  (Court  of  Probate  Act) 

1836,  1859,  1894,  1908,  1973,   1987-1995,2070 

21  and  22  Vict.,  ch.  95  ( Amd.  Prob.  Act) 1973, 1989 

24  and  25  Vict.,  ch.  114  (Lord  Kingdown's  Act) 350 

statute  in  full 2631,  2632 

\  24  and  25  Vict.,  eh.  121  (Domicile  Act),  in  full 2632-2634 

28  and  29  Vict.,  ch.  72  (Navy  and  Marines  (Wills)  Act,  1885),' in 
full 2634-2637 

32  and  33  Viet.,  ch.  46   (debts)    1138 

33  and  34  Vict.,  ch.  14  (naturalization)     420 

33  and  34  Viet.,  eh.  23   (forfeiture)    414 

36  and  37  Vict.,  ch.  66   (Supreme  Court  of  Judicature  Act)  ._.  1836, 1987 

45  and  46  Vict.,  eh.  75   (Married  Women's  Property  Act) 403 

51  and  52  Vict,,  ch.  42   (Mortmain  and  Charitable  Uses) 1612,1614 

54  and  55  Viet.,  ch.  73  (Charitable    Uses) 1612, 1614 

55  and  56  Viet.,  ch.  58  (Accumulations  Act),  in  full 2637,  2638 

56  and  57  Vict.,  ch.  63  (Amd.,  Married  Women's  Property  Act).  .   403 
60  and  61  Viet.,  ch.  15  (Navy   and   Marines    (Wills)    Act,   1897),  , 

in   full. 2638 

60  and  61  Vict.,  eh.  65  (Land  Transfer  Act) 1836,1985 

5  Geo.   V,   ch.   17    (Navy   and   Marines    (Wills)    Act,    1914),   in 

full 2638-2639 

7  Edw.  VII,  ch.  18  (Married  Women's  Property  Act,  1907)  . .  .403,  404 
5  and  6   Geo.  V,  ch.   13    (execution   of   Trusts    (War  Facilities) 

Act,    1914) 2639,  2640 

5  and  6  Geo.  V,  ch.  70  (Amd.  preceding  act) 2640,  2641 

For  synopses   of   statutes  of  various   states  and   jurisdictions,   see 

particular  name,  and 2469-2659 

STUDY 

gift  upon  condition  that  beneficiary  follow  certain 1506 

SUBSCEIBED 

meaning  of  term 596-598 

SUBSCEIBING  WITNESSES 

provision  of  Statute  of  Frauds  regarding 20 

legacies  to,  are  void 20 

need  not  understand  the  language  in  which  will  is  written 42 

declarations  of 502 

should  satisfy  themselves  that  testator  is  of  sound  mind. 505-508 

may  state  opinions  aa  to  mental  competency  of  testator 513,  514 

should  state  facts  upon  which  opinions  are  based 514,  515 

weight  given  opinions  of,  regarding  competency  of  testator. .  .515,  516 
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privileged  communications,  waived  as  to  subscribing  witnesses . .  526-528 

attorney  or  physician  as,  waiver  of  privilege 527,  528 

wills  of  personalty  at  common  law  did  not  require  witnesses 596 

witnesses  to  written  wills  generally  required  by  statute 596 

"attested,"  meaning  of  term 596-598 

"subscribed,"  meaning  of  term 596-598 

purpose  of  statutes  requiring  witnesses  to  wills 598,  599 

required  for  purpose  of  identifying  will 598,  599 

required  to  protect  testator  from  fraud  and  deception 598 

required  to  see  that  testator  is  mentally  competent 599 

attestation  is  primarily  to  signature  of  testator 599,  600 

testator  must  sign  prior  to  witnesses 600,  601 

signing  by  testator  and  witnesses  as  part  of  one  transaction 602 

must  be  mentally  competent 602,  603 

requirement  as  to  age  of 602,  603 

' '  credible  "  or  "  competent ' '  as  applied  to  witnesses 604-607 

beneficiary  under  will  disqualified  under  Statute  of  Frauds 608 

gifts  to,  when  void 608,  609 

heirs  at  law,  effect  of  acting  as 610 

interest,  to  disqualify  a  witness,  must  be  a  direct  and  beneficial 

interest    610-613 

church  as  beneficiary  does  not  disqualify  its  members  to  act  as . .   611 

executor,  effect  of  acting  as,  conflict  of  authority 613-616 

creditors  may  ax!t  as 616,  617 

gifts  to  not  void  if  suficient  other  competent  witnesses 617,  618 

heir  as  a  witness  takes  amount  of  inheritance  not  exceeding  amount 

given  by  will 618,  619 

husband  or  wife  of  a  beneficiary  as  a  witness,  early  rule 619 

English  rule 620,  621 

American   rule 621,  622 

.  number  of  required 621-624 

holographic  wills,  when  witnesses  not  required 624,  625 

early  rule  as  to   signing   or  acknowledging   signature  before  wit- 
nesses separately 658,  659 

' '  presence  of  the  witnesses, ' '  meaning  of  term 659,  660 

"presence  of  each  of  the  witnesses,"  meaning  of  term. 661 

witnesses  "present  at  the  samo  time,"  meaning  of  term 661,  662 

requesting  vritnesses  to  sign  as  such,  statutory  regulations 662 

what  constitutes  requesting  witnesses  to  sign 663,  664 

effect  of  witnesses  being  summoned  by  an  interested  party... 664,  665 

effect  of  witness  signing  wrong  name 665,  666 

construction  of  requirement  of  witnesses  signing  or  subscribing  their 

names  665,  666 

residence  of  witnesses  should  be  inserted 666 

should  select  those  who  can  sign  their  own  names 666 
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signing  by  mark  or  initials 667,  668 

name  of  written  by  another,  conflict  of  authority 668-670 

signing  by  should  follow  complete  execution  by  testator 671-674 

position  of  signatures  of 674,  676 

must  sign  animo  testandi 675,  676 

"in  the  presence  of  the  testator,"  meaning  of  term 677-683 

signing  in  a  different  room 683,  684 

blind  testator,  in  the  presence  of 684,  685 

signing  in  the  presence  of  each  other ' 685-688 

will  may  be  established  against  testimony  of  subscribing  witnesses.  .   ■ 

690-692 

proof  of  will  when  dead  or  absent  from  state 692,  693 

proof  of  will  where  witnesses  dead,  testator  having  signed  by 

mark 693 

where  witnesses  dead  and  no  attestation  clause,  proof  of  will.  .694-697 

SUBSTITUTED  LEGATEES  OR  DEVISEES 

to.  prevent  lapse 1118, 1119 

words  of  inheritance 1119, 1120 

gift  to  beneficiary  ' '  and  his  heirs  " 1120-1122 

gift  to  beneficiary  "or  his  heirs" 1122, 1123 

construing  "and"  as  "or,"  and  "or"  as  "and" 1123-1126 

SUBSTITUTIONAL   LEGACIES.     See   Cumulative  and   Substitu- 
tional Legacies. 

SUCCESSION.     See  Descent. 

SUCCESSION  TAX.     See  Inheritance  Tax. 

SUICIDE 

does  not  of  itself  establish  mental  incompetency 478 

SUPERSTITIOUS  USES  AND  TRUSTS 

gift  to 1628-1631 

masses,  gift  for  repose  of  souls  of  dead 1629-1631 

SURETY.    See  Bonds  op  Executors  and  Administeatoes. 

SURROUNDING  CIRCUMSTANCES 

evidence  of  for  purpose  of  ascertaining  intent 58,59 

contracts   to   make   wills 161 

evidence  of  considered  as  to  donations  mortis  causa 241,  242 

See  Evidence. 

SURVIVORSHIP 

forms,  words  of 2700 

See  Class,  Gifts  To. 

TAXES.    See  Inheritance  Tax. 

TEARING  WILL.    See  Revocation. 
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TECHNICAL  FORM  Tage. 

not  essential  to  validity  of  will 38, 39 

TEMPOKAET  INSANITY,     See  Mental  Capacityj   Mental  Inca- 
PACiTT,  Evidence  Op. 

TENANTS  IN  COMMON 

right  of  each  tenant  is  devisable 300 

TENNESSEE 

synopsis  of  statutes  of 2588 

TESTAMENT 

early  conception  of 2627 

TESTAMENTARY  CAPACITY  OR  POWER 

ancient  conception  of 2—4 

distinction  between  mental  capacity  and  legal  disability  imposed. .  391,  392 
See  Mental  Capacitt;  Mental  Incapacitt,  Evidence  Of. 

TESTIMONIUM  CLAUSE 

forms  of,  including  signature 2670 

TEXAS 

synopsis  of  statutes  of 2590 

THELLUSSON  ACT 

to  prevent  accumulation .1691, 1692 

THELLUSSON  CASE 

example  of  accumulation 1690, 1691 

"THEN" 

as  applied  to  heirs 1247, 1248 

as  applied  to  next  of  kin 1251, 1252 

TOMBSTONE 

erection  of  an  incident  of  burial 2221 

cost  of  a  part  of  funeral  expense 2221,  2222 

expense  allowed  according  to  circumstances  of  estate 2222 

TORTS      , 

of  personal  representative  render  him  personally  liable 2285,  2286 

TRUST,  DECLARATION  OF 

distinguished  from  wiU 63 

TRUSTEES 

forms,  appointment,  powers  and  liabilities  of. 2737 

TRUSTS 

interest  in  a  trust,  when  same  may  be  disposed  of  by  will 294 

devises  in  trust,  rule  as  to  lapse 1110,  1111 

jurisdiction  of  vested  in  courts  of  equity 2447 
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See  Chabitable  Uses  and  Teusts;  Precatory  Trusts;   Secret 
Trusts  ;  SPENDTHRirT  Trusts  ;  Trusts  to  Accumulate. 

TEUSTS  TO  ACCUMULATE 

accumulation  defined 1689 

common  law  rule 1689, 1690 

Thellusson  Case 1690, 1691 

Thellusson  Act,  and  effect  of 1691, 1692 

statutory  regulations  regarding 1692, 1693 

charitable  trusts  an  exception  to  the  common  law  rule 1694 

implied  directions  to  accumulate 1694,  1695 

effect  of  trust  to  accumulate  for  longer  period  than  allowed  by  rule 
or  statute 1696 

TWELVE  TABLES 

Law  of,  in  relation  to  wills 5,  6 

UNDUE  INFLUENCE 

refers  to  mental  coercion 867-868 

associated  with  question  of  mental  capacity 491 

allied  to  coercion 868,869 

must  destroy  free  agency  of  testator 869,  870 

determined  by  effect  produced,  not  by  means  employed 871 

must  bear  directly  on  the  testamentary  act 871-873 

must  not  be  remote 873 

kindness  or  affection,  influence  resulting  from  not  wrongful 874,  875 

advice,  argument,  flattery  or  persuasion,  alone  does  not  establish. 876-879 

strength  of  mind  of  testator,  liability  to  influence 491,  879,  880 

mental  weakness,  in  connection  with  other  matters,  may  raise 

suspicion  of 880,  881 

unequal  disposition  of  estate,  how  considered 881,  882 

alone,  no  presumption  of  undue  influence 883 

when  unjust  provisions  may  be  considered 884 

suspicious  circumstances  heightened  by  unjust  provisions 885,  886 

witnesses  summoned  by  an  interested  party 664,  665 

family  relations,  influence  resulting  from 886-889 

^s  affecting  confidential  relationship 887,  888 

illicit  relationship 889-892 

alone,  no  presumption  of  undue  influence 889-891 

statutory  regulations  regarding 891,  892 

influence  of  wife  and  of  mistress  distinguished 892 

suspicious  circumstances 893,  894 

beneficiary  directing  execution  of  will 893,894 

opportunity  and  motive  to  influence  testator,  how  considered 895,  896 

confidential  relationship  between  testator  and  beneficiary 897-904 

parent  and  child 8&7 

when  presumption  of  undue  iufluenee  arises 898-900 
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suspicious  circumstances  in  connection  with .900-902 

slight  evidence  only  may  be  required  to  show  undue  influence .  902,  904 

fraud,  distinguished  from 904,  905 

may  exist  although  no  fraud  practiced 905-908 

may  be  exerted  by  means  of  fraud 907,  908 

duress,  distinguished  from 908,  909 

evidence  of  undue  influence,  great  latitude"  allowed 910,  911 

circumstantial  evidence  may  establish 911,  912 

declarations  of  testator 489-492,  917-923 

not  proof  of  facts  stated. . , , 917,  918 

as  to  intended  manner  of  disposing  of  property 918-920 

as  evidence  of  mental  condition 920-923 

declarations  of  one  of  several  beneficiaries 923,  924 

declarations  of  sole  beneficiary 924,  925 

declaration  of  executor  or  one  of  several  beneficiaries 925,  926 

contents  of  will,  testator 's  knowledge  of 927-929 

burden  of  proof 929-932 

pleadings,  requirements  as  to 934 

forms,  contest  of  will  because  of 2755-2760 

UNREASONABLE  DISPOSITIONS 

do  not  establish  mental  incapacity ' 480 

evidence  of  may  be  considered  in  determining  mental  capacity. .  .481,482 

testator  has  right  to  make 881,  882 

how  considered  in  connection  with  fraud  and  undue  influence. . .  .883-886  , 

UNSEASONABLE  PEEJUDICES.     See  Pbej-ddices. 

UNSOUND  MIND.    See  Mental  Capacity;  Mental  Incapacity,  Evi- 
dence OP. 

USE,  OCCUPATION,  AND  ENJOYMENT 

effect  of  devise  of 1399, 1400 

USES,  DOCTEINE  OF 

introduction  and  purpose 10, 11 

effect  of 12, 13 

USES,  STATUTE  OP 

purpose  of '. . .  13, 14 

effect  of 14, 15,  269 

construction  of  wills  as  affected  by 17, 18, 19 

UTAH 

synopsis  of  statutes  of 2592 

VALID  IN  PAET 

will  may  be 42,  43 

VBEMONT 

synopsis  of  statutes  of 2600 
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VESTED.  INTEEESTS  ^<^9^- 

distinguished  from  contingent  interests 1431-1432 

vested  and  contingent  executory  devises 0^5 

construction  prefers  vested  rather  than  contingent  interests. . .  .1461-1463 

divesting  vested  interests 1445-1448 

forms  of 2710 

VIRGINIA 

synopsis  of  statutes  of 2601 

VOID  LEGACIES 

pass  under  general  residuary  clause 1008,  1009 

to  whom  benefit  of  accrues ; 1129-1134 

WASHINGTON 

synopsis  of  statutes  of 2604 

WASTE 

of  estate  by  representative,  ground  for  removing 2367 

WEAK  MIND 

not  inconsistent  with  testamentary  capacity 442,  443 

more  liable  to  undue  influence  than  strong  mind 879,  880 

WEST  VIEGINIA 

synopsis  of  statutes  of 2609 

WIDOW 

means  wife  surviving 1112 

divorced  wife  of  decedent  not  his  widow 1267 

devise  ' '  during  widowhood, ' '  effect  of 1401, 1402 

gift  to  "so  long  as  she  remains  my  widow " 

1401,  1402,  1527,  1528,  1530-1532 

WIFE 

refers  to  wife  when  will  was  made 1112 

forms,  provisions  affecting  rights  of 2743 

See  Husband  and  Wipe. 

WILD'S  CASE 

rule  in 1388-1391- 

WILL 

"will"  as  a  word  of  command 1591, 1592 

WILL  EFFECTIVE  AT  ELECTION  OF  THIRD  PEESON 

another  can  not  make  will  for  testator 132, 133 

WILLS 

nature  of  right  to  make 2 

creation  of  true  idea  of 4^  5 

ancient  purpose  of 4 

defined   ,23,  24,  25 

III  Com.  on  Wijls— 68 
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elasBifieation  of 37,  38 

divided  into  written  and  oral  or  nuncupative 37 

written,  defined 37 

classification  of  written  wills 37 

nuncupative,  defined 37 

alternate  wills  defined 38, 134 

holographic,    defined 37 

double  wills  defined 38 

agreements  to  make,  how  considered 37 

may  be  valid  in  part  and  invalid  in  part 42,  43 

revocable  in  its  nature  and  ineffective  until  testator's  death 46,  93 

distinguished  from  other  instruments 46,  49,  50 

from  declarations  of  trust 63 

from  deeds 63,  64,  65 

test  of  is  intent  to  pass  property  after  death 50,  51 

valid  as  such  only  if  to  become  operative  after  maker  'a  death 65,  66 

invalid  unless  executed  according  to  statutory  formalities 71,  72 

technical  form  not  required ' 38,  39 

prior  will,  evidence  of  considered 494 

immaterial  additions  to 576,  577 

"non-intervention"    1983 

for  various  classes  of,  and  matters  relating  to,  will,  see  the  particular 

titles, 
forms  for  preparation  and  contest  of  wills.     See  Fokms. 

WISCONSIN 

synopsis  of  statutes  of 2609 

"WITHOUT  PROMPTING" 

ability  to  so  execute  his  will 438 

WITNESSES 

classes  of  who  may  testify  as  to  mental  capacity 504,  505 

expert.     See  Expert  Witnesses. 

opinions  of  witnesses.    See  Opinions.  ■ 

to  execution  of  will.     See  Subsceibino  Witnesses. 

WOMAN'S  SUPPEAGE 

testamentary  gift  to  promote 1644, 1645 

WORDS  OP  LIMITATION".    See  Limitation,  Wokds  of. 

WORDS  OP  PURCHASE.    See  Purchase,  Words  op. 

WRONG  NAME 

writing  same  opposite  mark  does  not  invalidate  will 580,  581 

WYOMING 

synopsis  of  statutes  of ^ 2612 


